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INTRODUCTORY NOTE,

On the 20th of June 1912 a Committee was appointed by the Secretary of State
for the Colounies “to consider the laws in force in the West African Colonies and
‘“ Protectorates (other than Northern Nigeria) regulating the conditions under which
rights over land or the produce thereof may be transferred, and to report whether
“ any, and, if so, what, amendment of the laws is required, either on the lines of the
“ Northern Nigeria Land Proclamation or otherwise.”

The Committee consisted of the following :—

Sir Kexery E. Diesy, G.C.B., K.C. (Chawrman).
Sir F. M. Honason, K.C1LG.,

Sir W. Tavror, K.C.M.G.,

Mr. J. C. Webewoop, M.P.,

Mr. E. D. MorgL,

Mr. C. STRACHEY,

Mr. W. D. Eiwris, and

Mr. R. E. Stusss.

In October, 1912, Mr. Stubbs having been appointed Colonial Secretary of
Ceylon, Sir Walter L\aplbl was nominated in his place.

The Committee sat fifty-two times for the taking of oral ev1de11ce and seventy-
nine witnesses came before them. In addition a great deal of evidence was taken on
commission in West Africa.

The greater part of a Draft Report was from time to time placed by the Chairman
before the Committee and formed the subject of lengthy discussioms. Ultimately a
Sub-Committee, consisting of Sir F. M. Hodgson, Sir W. Napier, and Mr. Morel, were
requested by the Chairman to revise Part IL of the Draft Report in the light of the
discussions which had taken place in Committee. War broRe out while this revision
was proceeding and prevented any further discussion of the Report by the full
Committee. Ir order, however, to gather up the results of the enquiry, so far as
might be practicable, the Sub-Committee undertook, not only to revise Part IL., but
also to complete the rest of the Draft Report as they would have drawn it, guiding
themselves as far as possible by the opinions of the full Committee so far as they had
been expressed, and this Draft Report, which was completed in the course of 1915, is
the result.

Colonial Office,
March, 1916.

«
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DRAFT REPORT.

PART I.
BASIS AND DEVELOPMENT OF BRITISH JURISDICTION.

BASIS OF BRITISH JURISDICTION.
Two Crasses 0F DEPENDENCIES.

1. The British Dependencies in West Africa consist, as is pointed out in the
terms of the reference to us, of Colonies and Protectorates. As the basis of British
jurisdiction differs in the two classes, and as it is necessary to comprehend the nature
of the powers of legislation and control exercised by the British Government and by
the legislatures subordinate to it, and to ascertain what, if any, limitations exist to
these powers, we shall commence our report by a discussion of this important subject.

(1) Corox1ES.
Difference between Settled and Conquered Colonies.

2. So far as the first class is concerned, we do not think that we can do better
than {ranseribe the lucid explanation of Sir Henry Jenkyns in ““ British Rule and
Jurisdiction beyond the Seas,” pp. 4-7. He says :—

“The Colonies differ according as they have been acquired by settlement or by
conquest or cession, and the courts of law have sometimes been called upon to
decide whether a Colony was a settled or a conquered Colony. The distinction
appears to depend upon whether at the time of the acquisition of any territory there
existed on that territory a civilised society with civil institutions or laws, whether
Jin fact there existed anything which could be called a lex locz.”

3. “ As regards a seftled Colony, the principle is well established that an English-
man carries with him English law and liberties into any unoccupied country where
he setfles, so far as they are applicable to the situation, having regard to all the
circumstances. )

 Consequently, apars from statute law, no legislature can be established in a
settled Colony by the Crown, except one which' comprises a representative body
having powers of taxation ; nor can the Crown legislate for it by Order in Council or
otherwise.”

4. “ Tt was found necessary to alter this rule by statute in cases where the settle-
ments are so small or have so large a subject population that the ordinary
representative institutions are unsuitable, and to give power to the Sovereign in
Council to legislate for the settlement and to delegate the power of legislation to three
or more persons within the settlement.

“ This power was first given by an Act of 1843(") with reference to the settlements
on the coast of Africa and the Falkland TIslands, and was extended by an Act of 1860
to other British Possessions.(?) Owing to some doubts as to the application of these
Acts in certain cases they were repealed and superseded by an Act of 1887.(%) The
provisions of the Act of 1887 extend to every British Possession not acquired by
cession or conquest and not for the time being within the jurisdiction of the legislature
(constituted otherwise than by virtue of the Act of 1887 or of either of the two Acts
which it repeals) of any British Possession.” (*)

(X) 6 & T Vict. c. 13. @) 23 Viet. ¢. 121.
(3) The British Settlements Act, 1887 (50 & 51 Viet. ¢. 54).
(*) Section 2 is as follows :—

It shall be lawful for Her Majesty in Council from time to time to establish all such laws and
institutions and constitute such Courfs and offi , and make such provisions and regulations for the
proceedings in the said Courts and for the administration of justice, as may appear to Her Majesty in
Council to be necessary for the peace, order and good government of Her Majesty’s subjects and
others within any British Settlement.” <

U (6)21824 :

A
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“The Act allows the legislative power to be delegated either by an instrument
under the Great Seal or by instructions under the Royal Sign Manual, and also allows
civil or criminal jurisdiction, original or appellate, respecting matters within the
settlement, to be yested in the court of some other British possession.”

5. “As in the case of a settled Colony the Englishman takes his law with him,¢he
[undamental law, or as English lawyers would say, the common law, of every sucl
Colony is the English law as existing at the date of the settlement, or as modified by
subsequent legislation of the Imperial Parliament, expressly or by mnecessary
implications extending to that Colony. The date at which the English law so
applying is“to be ascertained has been in many cases fixed by local legislation. In
other cases legal decisions have been given that English Acts or legal rules are
inapplicable under the circumstances of the Colony.”

6. “ In the case of & conquered or ceded Colony, the Crown has absolute power ol
legislation by Order in Council, but that power may be surrendered either by
establishing or authorising a governor to establish a representative legislative
assembly or otherwise, or if expressly reserved may be exercised concurrently.

“ In aconquered or ceded Colony, the law existing before the conquest or cession is
usually presumed to continue until altered, and therefore forms the common law.
But it is necessarily affected by the introduction of the law of the conqueror as
regards administration, appellate jurisdiction, matters connected with the exercise of
the sovereignty, or matters of universal policy, e.g., navigation or slave trade.
Moreover, any laws contrary to the fundamental principles of English law, e.g., torture,
banishment, or slavery, are ipso facto abrogated.

“ After the legislature is established, the Crown is in the same position in respect
of the Colony as it 1s in the United Kingdom ; and indeed, before that establishment,
{hé" Crown must follow English law, and therefore cannot create a court with
jurisdiction unknown to English law.”

Pouers of Colonial Leguslature.

7. The legislature of every Colony is subordinate to the Imperial Parliament and its
legislation has of itself no effect beyond the territory of the Colony, but again quoting
Sir Henry Jenkyns—

*The powers of a Colonial legislature are plenary and not delegated powers ; such
a legislature is not a delegate or agent of the Imperial Parliament. Therefore the
principle of delegatus delegare non potest does not apply, and although the limits of
legislation are prescribed, yet within these limits the right of legislation is absolute,
and the Colonial legislature is supreme, and Jhas the same authority as the Imperial
Parliament to confer powers on other bodies and persons, as, for instance, to give a
municipal body power to make by-laws.” =

It is clear that though, in order to ascertain what the law in any particular Colony
is, it may be necessavy to ascertain whether or not that Colony is a settled or a
conquered country, this distinction has lost much of its importance in testing the
basis of jurisdiction for, either at common law or under the British Settlement Act,
1887, an absolute power of legislation is vested in the Crown in Council.

(2) PROTEOTORATES.
Crown’s Powers of Sovereignty.

8. The ahove principles apply only to territories annexed to the dominions of the
Orown and do not affect protectorates. The nature of a British protectorate is thus
defined by Sir Henry Jenkyns :—

““ A British protectorate is a country which is not within the British dominions,
but as regards its foreign relations is under the exclusive control of the King, so that
its government cannot hold direct communication with any other foreign power, nor
a foreign power with that government.

“The British Crown, either by treaty, by sufferance, or by force, assumes over a
defined territory a protectorate in this sense, and this excludes the Government of the
protected territory [rom making tveaties with other foreign powers or declaring war
or peace with them, or receiving ambassadors or consuls from them ; whll_st., on the
other hand, the Crown undertakes to protect the inhabitants of the territory from
interference by any foreign power.” (*)

(") Jenkyns : * British Rule and J\ll'h&ii’cti(ﬂl beyond the Seas,” p. 165,
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Foreign Jurisdiction Acts.

9. In addition to possessing this external sovereignty, we shall find that in the
West African Protectorates the British Crown in nearly every case has all the powers
of an internal Sovercign. For the exercise of this internal sovereignty resort has
been had to the Foreign Jurisdiction Acts, which were originally passed for quite
different purposes.

In the year 1843 an Act of Parliament was passed known as the Foreign Jurisdiction
Act, 1843, by which, after reciting that by treaty, capitulation, graut, usage,
< sufferance and other lawlul means Her Majesty hath power and jurisdiction within
divers countries and places out of Her Majesty's dominions,” and that, “ doubts had
avisen how far the exercise of such power and jurisdiction is controlled by and
dependent on .the laws and customs of this realm,” and that, “it was expedient
that such doubts should be removed,” it was enacted “that it is and may be
lawtul for Her Majesty to hold, exercise, and enjoy, any power or jurisdiction which
Her Majesty now hath or may at any time heveafter have within any country or
place out of Her Majesty’s Dominions in the same and in as ample a manner as
if Her Majesty had acquired such power and jurisdiction by the cession or congquest
of territory.”

&

<

Qrders an Council basis of Legislation.

10. We have just seen that where the Crown has acquired jurisdiction by the
cession or conquest of territory it may legislate hy Order in Council, and Orders iu
(ouncil are accordingly the bases of legislation in the Protectorates of West Africa.

The Act of 1843, and that of 1890 which re-enacted it with the various amendments
which had from time to time been made in it, did not confer territorial, or indeed any,
jurisdiction on the Crown, but facilitated the exercise by the Crown and its officers of
jurisdiction ab extra.(!)

The extent of the jurisdiction depends, therefore, on treaty or usage and not upon
the Act, and the validity of legislation made wunder ifs provisions may be open to
challenge on the ground that it is wltra vires. When, therefore, as formerly in parts
of Southern Nigeria, there are treaties expressly defining the jurisdiction, any local
ordinance transcending those limits will be invalid,(?) but as explained helow in
paragraph 58, the treaties formerly existing have now heen abrogated and no question
of this kind can now arise.

Tendency of Distinction between Colony and Protectorate to disappear.

11. Although the basis of jurisdiction is distinet in theory in the case of a Colony and
of a Protectorate this distinction has tended to disappear; as we shall see, the
legislative functions for a Colony and for a Protectorate arve sometimes conferred
on one legislative body and that body has felt itself as free to legislate with regard
to a Protectorate as with regard to a Colony. In fact we think that it may now be
considered that the powers of legislation are as wide in a West African Protectorate
as in a Colony, and that there no legal limits to the powers conferred on any of the
legislative hodies with which we are concerned to legislate for the peace, order, and
good government of the territories confided to their cave.

Principle of respect for Private Property not opposed to Right of Legislature to
regulate Use of Land.

-12. But although the legal powers of legislation are not limited, there are certain
principles deeply rooted in our methods of Colonial legislation from which no
(Government would think of departing. The principle whicli most concerns us in this
inquiry is that in countries acquired by conquest or cession private proparty, whether
of individuals or communities existing at the time of the cession, is respected.

It is a very different question whether it is not in the power of the supreme
legislature to regulate in the public interest the use to which an owner may put his
lands or to prevent him from using those lands in a way caleulated to prejudice
the welfare of the community.

(1) Jenkyns :  British Rule and Jurisdiction beyond the Seas,” p. 153.
(2) Ste “The Imperial Japanese Grovernment v. Peninsular and Oricntal Stenm Navigation Com
L.R. (1895), App. Ca., p- 644,

pany,”
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Hor instance, it has been contended that because the land is not owned by the
Crown the Colonial legislature has no jurisdiction to enact such laws as the ordinance
regulating the forests of the Gold Coast and other ordinances dealing with the
transfer of rights over land.

Such laws do not imply or presuppose that the (fovernment possesses or clpims
any right of ownership of the land. They are Acts of regulation not of appropriation.
Such regulations as are contained in these laws are imposed by the legislatures: of
alll civilised countries.

Alll European legislation is full of such restrictions. If the preservation of the
forests is“essential in the interest of the inhabitants of the country, it is the right
and the duty of the Government by legislation to take the necessary steps to secure
their preservation. This principle lies at the root of all factory, mining, and sanitary
legislation. In each of these cases the powers of the owner and occupier ave restricted,
and obligations are imposed attaching to him as owner or occupier of the land. To
represent legislation of this character as inconsistent with rights of ownership and

still more as an attempt by the Government to appropriate the ownership of the land
is opposed alike to reason and to experience.

DEVELOPMENT OF BRITISH JURISDICTION IN EACH OF THE
FOUR DEPENDENCIES.

Oricly oF WEST ArRICAN DEPENDENGIES.

13. The earliest of the four Dependencies with which we are dealing to be brought
under British influence were the Gambia and the Gold Coast. That influence at
first was not exercised by the British Government but grew out of the enterprise of:
individual traders or companies. The first European nation to establish trading
stations on the coast of what was then called Guinea was Portugal. Gradually
Portuguese influence declined, and English and French enterprise occupied the field.
In the earlier years of the reign of Queen Elizabeth and, in some instances, even
betore that time, voyages were made for the purpose of trade to the West African coast
both by the English and the French. Sir John Hawkins, in 1562, set a bad example
to his countrymen by starting a trade in slaves, but otherwise commerce was for long
confined to the other products of the country.

14. In 1588 began the system of recognising and encouraging trading by an
association of merchants. In that year Queen Elizabeth gave a patent to certain
merchants of Exeter and oshers of the west parts and of London for trading to the
rivers “ Senega and Gambia,” in Guinea, giving them a monopoly of the traffic of
these two rivers and the intermediate coast {or ten years. A similar patent was granted
to a merchant of Taunton and others for a strip of coast line extending further south
to Sierra Leone. In 1618 a Royal Charter was granted to Sir Robert Rich and
others for the purpose of “adventuring in the golden trade in West Adfvica.” This
company was styled the “ Company of Adventurers of Londen trading into Africa.”
Their first step was to erect a fort on an island in the (ambia and another at

Cormantine on the Gold Coast. “These were the earliest British settlements in
West Africa.”

15. Soon after the declaration of the independence of the United Provinces of
Holland in 1581, the Dutch commenced their trading voyages to West Africa, aud
in 1621 the Netherlands West India Company was incorporated, and its charter
included a monopoly of trade on the West Coast of Africa. Like the English and
French the Dutch then began to acquire or construct forts mainly in what is now
the Gold Coast. In 1637 the Dutch captured the Portuguese lort at Elmina, and in
1642 that at Axim.

The growth and pre-eminence of the slave trade during the latter part of the
17th and the whole of the 18th centuries led to fiexce struggles first between the
English and the Dutch and alterwards between the English and French, which had
for their object the monopoly of, or at all events the supremacy m, West Adrican
trade. About the year 1645 the Swedes were trading to the Gold Coast, for they then
built what is still known as Christianshorg Castle. They were driven out by the
Danes in 1657 and left the coast. The Danes established setuements and built forts
at Addah and Quittah. el
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It is unnecessary to follow the details of the Dutch war which ended with the
peace of Breda in 1667—or of the succeeding French wars which were concluded by
the Treaty of Paris in 1815.

These wars, so far as West Africa was concerned, largely consisted of attacks on
the forts belonging to the respective nations—their captire and recapture. They had
no territorial object or result.

« The competition between French, Dutch, and English was for trade, not for sovereignty. The forts
aud factories were built on soil which belonged and was recognised as belonging to natives. West Africs
was owned by negroes who admitted European traders, and no part of it, except possibly some small
islets such as Goree, was definitely conquered by or sold or ceded to any European Governmeat.”(1)

The forts and factories which at the termination of the Dutch and French wars
were tecognised as being under British control constituted the nucleus of the power
which was gradually extended over a large pavt of West Africa and resulted in the
establishment of the Colonies and Protectorates of the present time.

16. Two Acts of Parliament, the first passed in 1750 and the second in 1752, mark
important stages in the story of the growth of British influence in West Africa.
The Act of 1750, after reciting that the trade to and from Africa (which was then
in the hands of the Royal African Company) is very advantageous to Great Britaiu
and necessary for supplying the plantations and colonies thereunto belonging with
a sufficient number of negroes at reasonable rates and for that purpose the trade
ought to be free and open to ali Iis Majesty’s subjects, incorporated “all His
Majesty’s subjects trading to Africa . . . by the name of the Company of
& Merchants trading to Africa.”” By the second Act the Royal African Company
was finally dissolved, and the new company were authorised to take over, amongsi
other things the “lands forts and castles ” belonging to the former company which
had been incorporated in 1662, and a subsidy of from 10,000l to 15,000l a year was
granted to the company wherewith to keep up the forts for the public service.(?)
After the Act for the abolition of the slave trade, passed in 1807, the subsidy was
increased, and in 1821 the company was dissolved and the forts taken over by the
Crown. The forts were scheduled to the Act of 1752, and were nine in all, one in
the Gambia at James Island, and eight in the Gold Coast. These were Cape Coast
(fastle, Commendah, Secondee, Dixcove, Tantumguerry, Winunebah, Accra, and
‘Whydah.

The subsequent part played by the forts as centres of British influence and
jurisdiction will be described in connection with the history of the Gold Cloast.

17. We propose now to deal with the development of each of the four Dependencies
with reference to the growth of British jurisdiction, especially as regards rights over
land and the produce thereof.

Toe GAMBIA.
Brief History.

Tt has been seen that, as early as 1588, the trade with what is now the Gambia was
of sufficient importance to justify Queen Elizabeth in granting a patent to certain
merchants of Exeter conferring upon them a monopoly for the trade in the Gambia
river, and that in 1618 the company established in that year by King James I.
constructed the first English fort in the Gambia. This fort was probably that whicl
was afterwards known as Fort James, and, after the abolition of the slave trade in
1807, was abandoned by the company. In 1816 some British merchants establishe
themselves on the island of St. Mary, having removed from Senegal and Cioree when
those territories were, at the end of the great war, restored to France. In this year
St. Mary’s Island was ceded by its mative king to the British Government, and the
town of Bathurst was built thereon. In 1821 the African Company was abolished by
Act of Parliament. The town and island were taken over by the Government, and
with certain of the forts on the Gold Coast were placed under the Government of
Sierra Leone, which had become a Crown Colony in 1808. All these places were
constituted a single colony and placed under the Government of Sierra Leone and
received the name of the “ West Africa Settlements.”

18. Im 1823 an island in the Gambig, named McCarthy’s Island, after Sir Charles
McCarthy, first governor of the West Africa Settlements, was purchased from its native
king and was added to the Dependency.

(1) Lucas : *“ Historical Geography of the British Colonies,” Vol. ITI., p. 105.

() It may be of interest to note that by the same statute Baunce Island, about 15 miles aboyve Ereetown
(which had been occupied by the Royal African Company and subsequently deserted), was granted to certain
named individuals, ¢ their heirs and assigns, to and for their own use and benefit.”
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In 1826 a strip ofs territory on the northern bank of the river between 35 and
40 miles in length and one in breadth was acquired from the King of Barra for the
annual payment of 100L. This was afterwards known as  the Ceded Mile.”

Somewhat similar acquls1t10ns of territory were obtained on the southern bank of
the Gambia river.

The object of these acquisitions appears to have been mainly the protectlon of
the river bank for the purposes of trade, and no further actual acquisitions on any
large scale seem to have been effected. British influence has gradually extended over
large districts of the adjomming territory, and in 1889 an agreement was come to
between England and France under which the frontier between the French and
finglish Protectorates was defined.

19. The “West Adfrica Settlements” were subdivided in the year 1843 and the
Gambia was constituted a separate colony, but in 1866 all the settlements were
again united under one Governor-in-Chief, though eaclh retained its own legislative
council. After the separation of the Gold Coast and Lagos in 1874 the connection
of the Gambia with Sierra Leone still continued, the Governor being resident in
Sierra Leone, and the Administrator of the Gambia being subordinate to him. In
1888 the Gambia was made an independent colony with a separate Governor. The
only remaining link between the Gambia and Sierra Leone is that an appeal still lies
from the Supreme Court of Gambia to that of Sierra Leone.

Instruments of Government i (1) Colony and (2) Prolectorate.

20. The instruments whereby the Colony and Protectorate are constituted and
governed exhibit the difference in the basis of colonial and protectorate govern-
ment clearly. They consist firstly of Letters Patent under the Gueat Seal of the
28th November 1888, and secondly of au Order in Council of the 23rd November
1893. The former relates to the Colony, the latter to the Protectorate.

The Letters Patent erect the settlement of Gambia into a separate Colony to be
called the Colony of the Gambia, to be in charge of a Governor and Commander-in-
Chief, or a Lieutenant-Gov ernor, or an Admmlslntm as the Crown should from time
to time direct. The Colony is to comprise ‘all places, settlements, and territories
¢ which may at any time belong to Us in Western Africa, between the twelfth and
¢ filteenth degree of north ]amude and lying to the westward of the tenth degree
“ of west longitude.” A Legislative Council is to be formed consisting  of “the
Governor and such pexsou;, not being less than two at any time, as We shall direct
¢ by any instructions under Our Sign Manual and Signet, and all such persons shall
“ hold their places in the said Council durime Our plmsure Under Clause 9, which
is made in pursuance ol the British Settlements Act, 1887, to which reference has
AITL‘J\ y been made, the Crown delegated to the L(‘“Iblatl\e (ouncll “full power and
' authority sul\Jcct always to any conditions, provisos, and limitatious preseribed by
any instructions under Our Sign Manual and Signet, to establish such Ordinances
not being repugnant to the Law of E ngland, and to constitute such Courts and
officers, and to make such provisions and regulations for the proceedings in such
Courts and for the administration of justice as may he necessary for the peace,
“ order and good government of the Colony.” The Order in Council recites the
Roreign Jurisdiction Act, 1890, and the Letters Patent, and “that Her Majesty hath
“ acquired jurisdiction within divers foreign countries on the West Coast of Africa
“ near or adjacent to Her Majesty's said Colony of the Gambia and that it is expedient
to determine the mode of exercising such jurisdiction,” and then proceeds to
empower the Legislative Ccuncil of the Colony to exercise and provide for giving
“ effect to all such jurisdiction as Her Majesty may at any time before or after the
“ passing of this Order in Lounml have acquired in the said territories adjacent to
< the Colony of the Gambia.”

0

Protectorate System.

21. As we shall see in the next part of our Report, the law which is administered
in the Colony is the law of BEngland. In the Protectorate, on the other hand,
consisting as it does almost emue]y of country districts, it was deemed necessary to
govern thmnnh the native oloaueatmnﬂ and to Tecnnmsu native customs ; McordmOIy
a system of government Iaeromn. 4 the l’wlectoxate system was evolved and is
contained in thc Protectorate Ordinances.
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Tt was found convenient to apply the system to certain parts of the Colony, and
now, by section 4 of the Protectorate Ordinance, 1902, as amended by subsequent
Ordinances, it is provided that the “ portions of the Colony known as Brevet, Bajanis,
“ MecQarthy’s Island, the Ceded Mile, and British Kommbo, shall be subject to the
<, Protectorate system.” The effect is that only St. Mary's [sland, on which the town
of Bathurst is situated, remains outside the ¢ Protectorate system.” ,

Tt must be borne in mind that these parts of the Colony, although administereil
on the Protectorate system, still remain part of His Majesty’s dominions.

= Srerra LEoNE.
Buief Hustory.

22. The origin of the Dependency of Sierra Leone 1s different from that of any
other of our West African dependencies, and has not been without effect upon the
system of transfer of land in that Colony and Protectorate. It is unnecessary to dwéll
at any length on the early history of Sierra Lieone. With its fine natural harbour amnil
its ample water supply 1t_could not but have heen a favourite point of call for the
traders and adventurers who sailed to the West Coast of Africa.

During the latter paxt of the 16th and the whole of the 17th and 18th centuries it
was an important station for trade, at first mainly in gold and ivory, afterwards in
slaves. This trade was then carried on by the Royal African Company, and sufferel
much at the hands of the Dutch and the French, and also of the pirates who frequented
the bays along the neighbouring coast. The company was, as has already been
mentioned, dissolved by Act of Parliament in 1752.

23. In 1772 Somerset’s case was decided in the Court of King’s Bench. The effect
of Lord Mansfield’s judgment in that case was that all slayes arriving or living in
England became free men. The number of African slayes who had been brought into
England at that time is stated to have been about 14,000. These numbers were
increased by further immigration to London of negroes who had served on the British
side in the American War, and an association was formed for “relieving the black
poor” by means of founding a Colony on the \West Coast of Africa. The Government,
consented to pay the cost of their transfer, and after much delay and many catastrophes
a nuimber of negroes were landed at Sierra Leone on May 9th, 1787. There was also
about the:same time a settlement of a body of these negroes in Nova Scotia who
ultimately were transferred to Sierra Leone.

A grant of land about 20 miles square was procured from the king of the country
and a local chief, and confirmed by a treaty dated August. 22nd, 1788 : and houses
were built for the settlers, which developed into the present Freetown. Many mis-
fortunes marked the early history of the new Colony. The promoters of the scheme,
of whom the principal was Granville Sharpe, nothing daunted, formed themselves into
an assoclation ‘“for the puarpose of opening and establishing a trade in the natural
“ productions of Africa to the free settlement in St. George’s Harbour,” part of what
is now IFreetown harbour. In 1791 the company was incorporated by Act of Parlia-
ment. The object was stated in the preamble to be “the general trade and commerce
‘ from these kingdoms to and with the coasts of Africa and from thence to and with
“ the several interior kingdoms and countries of that continent.” The Act expressly
recognised the territory at Sierra Leone which bad been ceded as being vested in the
Crown.

In 1791 the remmants of the original band of colonists were collected and settled
near the original settlement in a village which received the name of Granvilletown.

In 1792 a large number of the negroes settled in Nova Scotia as above-mentioned
were transferred to Sierra leone. These Immigrants gave some trouble to the
authorities of the company.

In 1794 the new town was sacked and burnt by a French squadron. It wus
mainly due to the exertions of the then Governor, Zachary Macaulay, that these
misfortunes were repaired, and in 1798 Freetown had 300 houses and 1,200
inhabitants, and was the centre of a considerable trade.

24. Tn 1800 a Charter of Justice was granted by the Crown to the Company.
The peninsula was granted to the company, and they were empowered to acquire
other lands in the peninsula of Sierra Leonc. By this Charter the company were
authorised to appoint a Governor and a Council, and to legislate for the Colony,
subject to the restriction that the laws were not to be repugnant to the laws of
England. Provision was also made for the administration of justice.

ALY
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In the same year a hody of Maroons, who had been transported from Jamaica to
Nova Scotia for rebellion in Jamaica were brought from Nova Scotia to Sierra Leone
and proved an important addition to the population of the Colony. They supported
the Government in a quarrel with the Nova Scotians and prospered as traders.and
mechanics. Neither the Nova Scotians nor the Maroon element of the population
succeeded in agriculture, and their lands were tilled by hired labourers. In 1808 the
government of Sierra Leone was resumed by the Crown. g

25. The population of the original Colony consisted, as will he gathered from the
above sketch, of a strangely miscellaneous character, and had little or no customary
relation to the land. The land in fact was regarded as vested in, and at the enfire
disposal of, the Crown. Trom time to time further acquisitions of land, or, at any
rate, of controlling power over land, were made by the Crown, mainly by cessions or
consent of the native chiefs.(') At length, in 1882, a convention wasmade, which the
French supplemented by subsequent agreements, which finally fixed the boundary
hetween the English and French Protectorate. An arrangement has also been made
with the Liberian Republic. Thus the territory subject to the jurisdiction of the
.Crown, either as Sovereign or under the powers given by the Foreign Jurisdiction
Act, became at last definitely ascertained.

Instruments of Government in (1) Colony and (2) Protectorate.

26. The Letters Patent and Order in Council regulating the system of Government
in the Colony and in the Protectorate are on lines similar to those 1 force in the
Gambia. By the Letters Patent, which are dated the 3rd April 1913, the Colony of
Sierra Leone 1s to comprise all places, settlements, and territories between the sixth and
tenth degrees of north latitude and the tenth and fourteenth degrees of west longitude
and bounded on the north by the Anglo-French houndary line and on the south by the
Anglo-Liberian boundary line. The provisions as to the Legislative Council and as
fo the powers delegated 1o it ave similar to those contained in the Gambia Letters
Patent. The Order in Council which regulates the Protectorate is dated the 7th March
1913 and has the like effect as that which relates to the Gambia Protectorate.

Protectorate Systen.

27. As in the Gambia so in Sierra Leone, whilst the law administered in the
Colony is English law, that in force in the Protectorate is a different system based on
native organisation and native custom and embodied in the Protectorate Ordinance,
1901, the Protectorate Courts Jurisdiction Ordinance, 1903, and the Protectorate
Native Law Ordinance, 1905. This Protectorate system includes a small portion of
tlie Colony whilst the rural parts of the Sherbro distriet of the Colony, although not
within the definition of Protectorate contained in the first of the above Ordinances,
have a system of Courts on the lines of the Protectorate Courts and have been brought
under the Protectorate Native Law Ordinance.

Tue Gorp Coast.
(1) Tae CoLoNy.
Harly History.

28. The attention of European traders was first drawn to the Gold Coast by the
rich promise of wealth which the gold to be obtained from the country- afforded.
[n process of time the trade in gold and other products of the country was, to a
large extent, superseded by the still more lucrative commerce in slaves. The forts
already mentioned, which were built and fought for mainly for the‘purpose.s of the
slave trade, lost their principal importance when, in 1807, the slave trade was
abolished. But, as Sir Charles Lucas points out, the long connection which had
existed between England and West Africa was not interrupted even teniporarily by
the cessation, so far as this country was concerned, of the principal trade. A number
of the forts were abandoned, but four were retained, in what is now the Gold Coast
Colony. ‘These were Dixcove, Cape Coast Castle, Anamaboe and Accra. The parlia-
mentary grant for the maintenance of these forts was continued. The forts were in
1808 included in the West Africa Setflements, which, as we have seen, included

(") Lueas : “ Historical Geography of the British Colonies,” Vol. III., p. 189, et seq.
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Bathurst and Sierra Leone, with headquarters at the latter place. Troubles, however,
had already arisen with the neighbouring kingdom of Ashanti. In 1807 the Ashantis
attacked Anamahoe, and compelled the Itndllsh to acknowledge the suzerainty of the
Ashanti king and to pay tribute or rent for “the forts. Dlspntos followed Dhetween (he
Company and the Imperial Government, and, as already stated, in 1821 the Company
was dissolved. Im 1824 an invasion of Ashanti territory was conducted by the
Governor, Siv Charles McCarthy. e was disastrously defeated and lost his life. TIn
1826, however, a new invasion of the Ashantis was so successfully resisted, that they
gave no (urther active trouble for a space of a generation.

al Jurisdiction.

Origun of Judic

29. The following extract from a Memorandum by Sir William Brandford Griffith,

who had long experience of the Gold Coast as Chiel Justice and in other capacities,
gives an account of the origin of the judicial jurisdiction which las since been
exercised in places under British influence but outside the dominions of the Crown.
Referring to this period he writes :—

By this time our relations with the natives were very different from what they were in 1822, when
Sir Char MeCarthy arrived at Cape Coast. By virtue of his commission as Governor e had appointed
magistrates from amongst the local merchants and officers und had established perty debt counts. Before
the m& utes, in criminal cases arising round about the forts, natives were hrought by the fort police, To
v debt court natives eagerly blou"ht their own cases. First came natives from the towns adjoining

The reputation of the courts for justice spread and cases were bronght from a greater distauce.
ions were universally approved and were generally accepted. Sir Charles McCarthy and Captain
Purdon had placed over the tribes south of the Prah the protecting power of the British. To the native
mind leadership and the administration of justice are closely allied : it is to their chief and his council they
bring their disputes for settlement, and when they found the protecting power with ready-made courts
dispensing absolutely unbiassed justice and with uniformed police to carry out decisions, they gladly availed
themselves of the privilege of using these counts. Tn this way was begun that external jurisdiction which
was subsequently brought to such pmfuclmu by President Maclean.”

30. The policy of the British Government at this date had for some years favoured
.withdrawal from the expensive and froublesome task of maintaining and protecting
the British settlements in West Africa. In 1828 an arrangement was made that the
government of the forts should be vested in a committee of " TLondon merchants chosen
by the Government, who were engaged in trade with the Gold Coast. Five persons
residing at Cape Coast Castle and Accra, approved by the Government, were appointed
by the committee as a local council of administration and a court of justices of the
peace.

The authority of the committee was not to extend beyond the limits of the forts.
Cape Coast and Acera were to remain dependencies of Sierra Leone, and British law
was to be in force at those places. Parliament was to grant a subsidy of 4,0000.
a year for the maintenancd of forts and garrisons. 'lhn:. for a time the British
settlements in the Gold Coast passed under the ostensible control of a body of
merchants.

Maclean’s Sustem.

31. In 1830 Captain George Maclean was appointed Governor under the new régime
of 1828. One of his first acts was to bring abeut between the English and their native
allies and the Ashantis the treaty of 1831 which was called by the Ashantis “the
treaty of Maclean.” This treaty for the time being assured peace and free traffic
between the coast and the interior. The Ashanti king relinquished his claim to
dominion over the Fautis (who occupied the land between Ashanti and the coast),
“and the Inglish Governor was recognised as the future referee and arhitrator in the
case of native quarrels.”

Although the authority of Maclean was technically limitec by the walls of the
forts, beyoud which neither he nor the committee under whom he acted had any
lealslame or judicial jurisdiction,(*) he appears in the course of a few ‘years to have
c'uned an extraordinary influence over the natives of the ad]omm0 (»ounm
bpeql\mo of the judicial authority established by him, Siv W. Brandford Griffith says

““This judicial system was so immeasurably superior to the courts provided by their chicfs that thu
natives pmcr,n,ally deserted those courts near the forts, whilst natives from a distance resorted to the

(1) According to the Rules and Regulalviom the pow of the local anthorities do not extend a yard
 beyond the walls of the several forts, that is, the magisirates are required to exercise their funetions on
< the very spot where their exercise is never require:l.’ —E\uau from letter of Maclean to the London
Committee, quoted in (Sir W. Brandford Griffith’s Memorandum ov the History of the British Courts in the
Gold Coast, Jnly 1904 (4 frican No. 1048, p. 293).
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magistrates in any casetin which they doubted their home court. . . . ™The natives dissafisfied with
their chiets’ counts, of their own accord transferred sheir judicial allegiance to the British conrts, with the
vesult that the majority of native courts fell into practical disuse, cxcept in respect of matters of too
little importance to be dealt with in the British counts, and on the exertise of judicial posvers followed the
enforcement of judicial decrees and all that that implies.”

No records have héen preserved of the proceedings in these tribunals. But we
may well believe that the civil jurisdiction exercised by them, dealing with disputes
in matters relating to the land, must have had a prominent place. Boundary disputes,
which would have led fo fightine and blood-shed, were doubtless amongst the
questions frequently dealt with by the British courts.

Report of Select Committee v 1842 on the West African Settlements.

32. After a time, however, complaints arose. Maclean was charged with allowing
foreign vessels engaged in the slave trade to obtain supplies from the forts under his
jurisdiction, and also with unduly stretching his authority outside the limits of
English terrltona} jurisdiction. Dr. Madden, who had been a stipendiary magistrate
in the West Indies, was sent out to report. FHis report, though unfavourable to
Maclean’s system on the ground of its irregulamity, acknowledged its benefieial
working. A Select Committee of the Fouse of Commons was appomnted in 1842 to
report on the West African Settlements. The Committee reported that Maeclean, with
the “miserable pittance of between 5,5000. and 4,000l. a year,” had exercised from
the first, in these “ill-provided forts . . . manned by a few 1ll-paid black soldiers,
“ a very wholesome influence over a coast not much less than 250 miles in extent and
to a considerable distance inland; preventing within that range external slave
trade, maintaining peace and security, and exercising a useful though irregular
jurisdiction among the neighbouring tribes, and much mitigating, and 1 some
cases extinguishing, some of the most atrocious practices which had prevailed
among them unchecked before.” On the question of the judicial powers which
Captain Maclean and other magistrates had in fact exercised by the consent of the
natives outside the limits of the forts, the Committee used language which, as it
marks an important step in the extension of British jurisdiction in West Adfrica, we
quote at length.

“The judicial authority at present existing iu the forts js not altogether in a satisfactory condifion :
it resides in the Governor and Couneil. who act: as magistrates, and whose instructions limit them to the
administration of British law, and that, as far as the natives are concerned, strietly and exclusively within
the forts themselves ; but practically, and, necessarily and usefully, these directions haying been disregarded,
a kind of irregular jurisdiction has grown up, extending itself far beyoud the limits of the forts by the
voluntary submission of the natives themselves, whether chi or traders, to British eguity ; and its
decisions, owing to the moral influence, partly of our acknowledg 1d partly of thie respect which
has been inspired by the fairness with whieli it has besu exer piain Maclean and the magistrates
at the other forts, have generally, we mighit almost say uniformly, been ecamvied into effect without the
interposition of force, The value of this interposition of an enlightened, though irregular, authority (which
has extended in some cases, and with advantage to lhumanity, even to an interference in capital cases), is
borne witness to, not only by parties conuected with the govermment of the Seftlements, who might be
suspected of a bias in its favour, but also by the We i and even hy Dr. Madden, who,
objecting to its undefined extent, and to the maunner in wh , 1t has been ed out, vet
still hears high testimony to its practical value, to its acknowledged equity aud to its superiority over the
harbarous customs which it tends to supersede.”
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The Committee recommended, in order that this jurisdiction should be better
defined and understood, that a *‘ judicial official should be placed at the disposal of
“ the Governor to assist or. supersede partially or entively his judicial functions and
those now exercised by the council and the several commandants 1n their magisterial
capacity, but we would recommend that while he follows in his decisions the
general principles he should not he restricted to the technicalities of English law,
and that altogether lLie should be allowed a large discretion.” “The first result of
the report,” says Siz W. B. Guiffith,  was the passing of the Act 6 & 7 Viet. e. 13,
whereby Her Majesty was empowered to legislate by Order in Council for Her
Settlements in the West Coast of Africa, and also to delegate Her authority by
commission under Her signet and sign manual to resident officers.”

<«

¢

¢

Foreign Jurisdiction Act.

Tt is significant that in the year following the report of the Select Committee,
the Foreign Jurisdiction Act, 1843, was passed, the provisions of which have already
been referred to, whereby when the conditions of consent or sufferance are satisfied,
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jurisdiction, both legislative and judicial, may be exercised in terrvitories which are
not otherwise subject to British sovereignty. Thus the leading and most characteristic
feature of our West African Protectorate was established, and the distinction between
Colonies and Protectorate for practical purposes, other than questions relating fto
nationality, greatly narrowed.

Separation of Gold Couast from Sierra Leone.

34. One of the recommendations of the Committee had been the res umption of
the government by the Crown and its sepavation from that of Sierra Leone, and
accordingly the lement was given its own Governor or Lieutenant-Goveruor,
although it remained a nominal dependency of Sierra Leone until 1850.

The Select Committee had also recommended that as faras possible the jurisdiction
of the British courts should be made the “ subject of distinet agreement.””  The most
important of these agreements was that called the Fanti Bond (\Imah 6th, 1844). It
recognised the ]unxdmtu)n which had been exercised on behall of Her Majesty, and
declured that crimes or offences would be tried and inquired into * before the
“ Queen’s judicial officers and the chiefs of the distriet, moulding the customs of the
“ country to the general principles of the British law.” The office of Judicial
Assessor was created, with Maclean as the first occupant, and it was significant of the
spirit of the jurisdiction that an Order in Council of September 3rd, 1814, provided
that “ all judges magistrates assessors and other officers duly appointed to exercise
“ any power belonging to Iler Majesty shall in the exercise thereof observe until
¢ further order such of the local customs . . . as may be compatible with the
“ Jaw of England and in default of such customs shall proceed as nearly as may be
“ according to the said law of England.” Maclean confined himself to his judicial
duties until his death in 1847. “He was,” says Mr. Sarbah, “deeply mourned
“ by the whole country.”

DBatension of British Authority.

35. In the Gold Coast the extension of British authority was very gradual.
Beginning with the voluntary jurisdiction acquired and consolidated as has been above
explained, in 1847 the area over which it extended was estimated as (6,000 square
miles, with a population of 275,000. This extension brought into the forefront the
necessity of various measures for the better govemment of the country. This need
was furthur emphasised by the acquisition in 1850 of the powers and rights
possessed and exercised by the Dunes on the eastern portion of the coast comp g
certainforts and exclusive though ill-defined rights of protectorateover the “ hinterland.”
This purchase brought wader British influence the tribes of Akim and “the district of
the Volta river. By Letters Patent of the 24th January in the same year, made
pursuant to 6 & 7 Viet. e. 13, the Gold Coast was separated from Sierra Leone, with
a Legislative Council empowered to legislate for the newly constituted Colony.

36. In 1852 an assembly of nafive chiefs was summoned by the Governor, and
called the Legislative Assembly of Native Chicfs upon the Gold Coast, at which a
poll tax was agreed to in consideration of the advantages derived from the protection
of Her Majesty’s Government, and by an ordinance passed in April of that year, it was
prowded “that the revenue derived from this tax after payment of the stipends of

the chiefs and other expenses attending its collection be devoted to the public
 oood, in the education of the people, in the general improvement and extension
. uf the judicial system, in affording greater facilities of internal communication,
“ increasing medical aid, and in such other measures of improvement and utility
“ as the state of social progress may render necessary, and that the chiefs be informed
of the mode of its apphmtlon and entitled to offer such suggestions on this point as
they may consider necessary.

This measure, though not strictly an Ordinance, as it was not passed by the
Legislative Council of the Colony, stands first in the Chr onological Table of Ordinances
published under the authority of the Reprint of Statutes Ordm'mce; 1909: Tt was
repealed by No. 1 of 1886.

¢

<

Supreme Court Ordinance, 1853.

In 1853 the first ordinance establishing & Supreme Court for the Colony was
pas%d Section 8 recognises the distinetion betﬂ een the (/olonv and the Plotcdomto
and, by section 9, M. 1‘1t4pa1r1ck who was described as “mnow filling the office of

. B 2
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 Judicial Assessor or assistant to the native sovereigns and chiefs of the country
“ adjacent to Her Majesty’s Forts and Settlements on the Gold Coast,” was appointed
as Chief Justice of the Supreme Court. Alfhough the Legislative Council had not
yet been empowered to legislate for the Protectorate, the ordinance contained a pro-
vision for an appeal from decisions of the Judicial Assessor to the Clovernom in
Council sitting, of course, in the Colony. This Supreme Court Ordinance was repealed
in 18606, and a new court constituted. This, again, was superseded by No. 4 of 1876,
which is still in force, and is referred to in detail in the next part of this Report.

38. These Ordinances of 1852 and 1853 appear to have been hased on the assump-
tion that the legislative and judicial authority of the Crown extended far heyond the
limits of its territorial jurisdiction, and consequently must rest on the assumed fact
that the condition of assent or sufferance requived by the Foreign Jurisdiction Act,
1843, had been satisfied. This assumption was further acted on by an Oider in
Council of April 4th, 1856, made under the Statute 6& 7 Viet. ec. 13. and 94., by which
it was provided (1) that all courts and magistrates authorised to act within the forts
might exercise in the protected territories all power and jurisdiction which Her Majesty
might exercise without the consent or co-operation of any native chief or authority
in the same way as if such matter had arisen within the forts; (2) that in all matters
civil and criminal the assessor to the mative chiefs should have all the power and
jurisdiction acquired by IHer Majesty i such territories; (3) that the Legislative
Council of the Colony should have power to legislate respecting the exercise of all
such power and jurisdiction as aforesaid ; and (4) that in the determination of any
matter or question which may concern or arise out of any dealing with the natives of
the protected territories, equitable regard shall be paid to the local customs of the
said territories so far as the same shall not be repugnant to Christianity or to natural
Justice.

The acquisition of Lagos in 1861 with which we shall deal later under the
heading of Southern Nigeria, brought to a head the feeling, which at that time was
very prevalent, against further extension of the responsibilities of the British
Government in foreign lands.

Report of Select Comimnitlee wn 1865.

39. In 1865 a Select Committee of the House of Commons was appointed to consider
the state of British establishments on the Western Coast of Africa. This Committee
reported that all further extension of sovereignty or ol protectorate was inexpedient,
and that the object to be kept in view should be the uliimate withdrawal of the
Queen’s Government from the coast except the settlement of Sierra Leone. * Yet,”
says Sir Charles Luecas, (1) writing in 1893, ““as a'matter qf fact terriory has been
¢ extended, government has been assumed ; a long series of treaties has been made,
 perpetually enlarging the sphere of British protection ; until, at the present day, the
“ British Government is far more deeply and far more definitely involved in West
¢ Afvica than ever it was in the days of the slaye trade.”

Development of British Jurisdiction and its bearing ow the Law relating to Land.

40. The growth and development of British jurisdiction in the Gold Coast above
sketched had a most important bearing on the law relating to the transfer of interests
in land and its produets. Under the Supreme Court Ordinance of 1853, English layy
and procedure continued to be in force both in civil and eriminal cases 1 the * Forts
“ and Settlements of the Gold Ceast.” By the Order in Council of April 4th, 1856,
the jurisdiction of the Supreme Court and of the Judicial Assessor, was expressly
extended to the Protected Terrifories, and express provision was, as we have seen,
made for administering native law and custom within such territories. The most
important subject matters of civil jurisdiction would be those relating to land and
its products. Although teclinically the oflice of Chief Justice and of Judicial
Assessor were quite distinet, and the limits to which they were respectively attached
were different, the two offices were from the first held by the same person. Gradually
there came, as Sir W. B. Griffith points out, a change in the Assessor's Court. The
practice had crept in for the Assessor to hear cases without the aid of the chiefs.
After the repeal of the Ordinance of 1853 and the reconstitution of the cowrt by the
Ordinance of 1866 “ the old practice was resorted to and the chiefs were summoned
“ to sit with the judicial assessor; but the chiefs no longer tried the cases with the

(@) l:\;uu:“ l‘lismricn] Geography,” Vol. JIl.,‘p‘. >116.
.
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< aid of the assessor.” It was they who became the real assessors assisting the
assessor who really tried the case. .

41, In 1872, Mr. D. P. Chalmers, who then held both offices, pointed out In a
letter to the then Administrator of the West Africa Settlements the importance of
co-operation in judicial matters of the Iinglisl magistrate and the native chief. Ie
suggested the encouragement of vhis co-operation, ‘the success of which must, as he
says, largely depend on the personal qualities of the English officer and of the chief
of the district. He proposes subsidising and co- OlLllndtlllf_’ certain selected paramount
and subordinate chiefs, and laying down certain regulations and conditions. He
made many suggestions as to how his scheme might be carrvied out, the general
object being in civil matters to respect and enforce native customs and to give the
native courts the assistance which the presence ol an English official mmbn alford,
and to secure recourse in proper cases to the Supreme Coutt,

Conquest of Ashanti and Grant of Charter constituting Gold Coast Colomy.

42. The following extract from Sir W. B. Griflith’s Memorandum(*). alveady referred
to, carries on the history from this point :—

“But the menacing attitude of Ashanti put on one side all technical legal questions.  We had virtually
taken the fribes under our protection, and when attucked by the Ashantis we were bound to protect them.
The Ashanti war of 1873—4 followed in which the power of Ashanti was broken. We were forced to
abandon the restricted policy laid down in 1865. For the peace of the country it was uecessary that there
should be regular and definite government as well as protection, and as the tribes were incapable of
governing tliemselves as a whole, the burden was thrown upon our shoulders. The conditions were much
easier now than in 1865. We were no longer hampered by having the Duteh®) as neighbouars, and
could therefore impose a tarift without being disturbed by open ports in our midst; we Imd definitely
taken up our position as the prorecting power, and had spent blood and treasure in protecting the country ;
we had been successful in war, and the natives recognised to the full our overwhelming power. As
there could be no drawing back now, it was necessary to base the administration of goverument on a
solid and legal foundation.

“The charter of 1866 so far as it applied to the Gold Coast and Lagos was revoked, and a new charter
dated 24th July 1874 was granted erecting the Gold (loast and Lagos into a new colony, to be s
Gold Coast Culouy, but thele was nob a complete mnmlm\mwtlon of the two settlements, the 1)0\1[1011 of
Lagos under a separate administrator appointed under Roy al Wi arrant, but subordinate to the GO\IIIIO] of
the Gold Coast Colony, being retained. By this charter the Colony ouly comprised, so far as the G
Coast was concerned, MI pl_\cei settlements and territories which llll"ht at any time belong to Her \l
between the fifth degree of West longitude and the second degree of Fust lou;rnmle_ i.e., the various forts
along the coast \\'llich had originally belonged to us and any forts and rterritories we had acquired from the
Danes and Duteh. Anything outside that was proteeteil territory, and not colony. As it was ne ry to
legislate for the protected territory, an Order in Council dated 6th August 1874, was made under 6 & 7 Vier.
¢. 94. conferring on the legislative council constituted by the charter the power to make orlinanc
protected territories to the extent of Her Mujesty's jurisdiction in such territori How far such jurisdiction
extended was notwithout doubt, us may be seen by Lord Carnarvon’s desp: 3) of 20th August 1874.
But the proclamartion suggested in t#at despateh, defining those powers, was not adopted, and the legislative
council, unlmmpered Ly any restriction, set abour exercising its powers as freely as if Her Majesty’s powers

for the

and ]nrls(hctlon in the L(»lon\ and protected terrifories were co-extensive.
< At this time it will he wéll to pause for a moment :md survey !he pusllmn ol Il)e lm

I judicial tribinals.
sted by Imperial
thL (umt uk the Jmht, essor, whose

There was the cours of civil and criminal Justice
Order in Couneil, presided over by the chief magi
powers were defined by the same Orderin Couucil. There w he magistrates’ courts, presided over by
the commandants of the out-forts ; as ma igistrates, their powers were small, but they really acted as assistants
to the judicial assessors. Lastly, there were native courts, almost extinet round about Cipe Coast, but still
exercising large powers in the outlying districts and in the eastern parts of the protected territo

“In 1316 was passed the Supreme Court Ordinance, the first of a series of fundamental enactments
prepared by Mr. Chalmers who had returned as Queen’s Advocate of the new Colony. By tions 20
and 22 of that Ordinance (as originally passed) the first three tribunals were swept away, all their
jurisdiction and all cases pending in them being transferred to the Supreme Court; but the native courts
were left unnoticed. By section 12 of the Supreme Court Ordinance all Her Maj s civil and eriminal
jurisdiction in the protected territories was vested in the Supreme Court, but it was held by the full court
in 1887, in the case of Oppon ». Ackini (Sarbah, Ist edition, page 207), that this section did not abolish
the mative courts whicly, thongh shorn of almost all their power to enforce judgments, hayve continued to
exist up to the present.”

43. The union with Lagos was not long lived, and on the 13th January 1886,
letters patent were issued erecting the Gold Coast mto a Colony by itself, Lagos
being formed into a separate Colony. By these letters patent the Gold Coast Colonv
was defined as all places, seftlements and territories belonging to Her Majesty in
West Africa hetween the fifth degree of West longitude and the second degree of
Bast longitude. A Legislative Council was constituted for the Colony, and in
pursuance of the Imperial Act, 6 & 7 Viet. c. 13, the Crown delegated to such Council

(¥ African No. 1048, p. 297.
() Given at pp. 2

They had transferred their forts and rights to the British Government in 1872,
2/0of Mr. Sarbah's ** Fanti Customary Laws," 2nd edition.)
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authority to establish such Courts and toimake provision for the proceedings in the
Courts and for the administration of justice as might be necessary for the peace,
order, and good government of the Colony. The Colony did nof comprise the
protected territories, and as the Legislative Council under the new Letters Patent was
differently constituted from that under the previous charter, it was necessary to
provide for the legislation with respect to these tervitories; accordingly, in 1887, an
Oxder in Council was made under 6 & 7 Vict. ¢. 94, empowering the local legislature
to male Ordinances for the protected territories.

Order in Council of 1901.

44, The distinction between those portions of the territory subject to the territorial”

sovereignty of the Crown and those parts over which, though not British territory,
Jurisdiction was exercised as explained above gave rise to many difficulties. In the
words of a judgment of the Supreme Court quoted by Mr. Sarbah, It was impossible
¢ to say how far the Colony extended and where the protected territories began .
“ thousands of persons who claimed to be British subjects were only protected aliens,
¢ and altogether the indefinite condition of things not only led to confusion and the
¢ raising of many legal problems, but it was a source of danger to the well-being of
¢ the Colony.”(")

These and similar difficulties were set at rest by the Order in Council of
September 26th, 1901, whereby the Gold Coast Colony was extended so as to include
the whole territory between Ashanti and the coast, the limits of which on the east,
north, and south were set out in detail in the Order. Henceforward the legislative
power of the Crown over the Gold Coast has rested on the basis of territorial
sovereignty, and no distinction exists between the (‘olony and what was formerly the
Protectorate. By the Order, all existing laws and ordinances previously existing
were confirmed.

Powers of Legislatwe Council.

45. The contention, to which we hayve already referred, that the Colonial legislature
has no jurisdiction to enact such laws as the Forest Ordinance and other Ordinances
relating to land originated at a time when the bulk of the Gold Coast was protectorate,
and the contention doubtless was that the “power and jurisdiction ” obtained by the
Crown was of a limited nature. Sir W. B. Griffith, in a passage we have already
cited, says, “How far such jurisdiction extended was not without doubt, as may be
¢ seen by Lord Carnarvon’s despatch of the 20th August 1874." That despatch
proposed to define the jurisdiction by proclamation and covered a draft proclamation
specifying as one of the subjects of legislations* the protection of individuals and
property.”  Although this proclamation was not adopted and “the Legislative
“ Council, unhampered by any restriction, set about exercising its powers as freely as
< 1if Her Majesty’s power and jurisdiction in the Colony and protected territories were
¢ co-extensive,” 1t might have been argued that the draft was evidence that only the
power to protect property was conferred and that any legislation with regard to
property which was not within this power was ulira vires.

46. Without expressing any opinion on this, which is now an academic point, we
would point out that by annexation a new basis of jurisdiction—territorial jurisdiction
—was substituted and the whole of the former protectorate came under the Letters
Patent of the 13th January 1886, whereby the Crown, acting under the statutory
authority conferred by the British Parliament, had empowered the Legislative Couneil
to establish such Ordinances as might be necessary for the “ peace, order, and good
government of the Colony.”

Under these circumstances we ave safisfied that it will be competent for the
Legislative Council to pass the measures recommended in Part I1T. of this Report. ;

(2) AsmAxTI.

47. The relatious of Ashanti and the Gold Coast down to the war of 1873-4 have
been already noticed. The complete defeatof the Ashantisin thatyear “was followed
« Ty the defection of several of the outlying provinces, which became absorbed in the
 British Protectorate. Disturbances arose and it became necessary to call upon the
“ then King of Ashanti to keep his treaty engagements and refrain from attacking

(1) Sarbah : *RFanti National Constitution,” p. 115.
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“ his neighbour.”(!) Ultimately an expedition was sent which occupied Coomassie
without resistance and Prempeh, the King paramount, was deposed and deported. In
1900 the Ashanti tribes, with the exception of the Bekwais, having rebelled and
having been defeated, an Order of the King in Council was made on September 2fth,
1901, which, alter reciting that the territories heretoflore known as Ashanti had been
conquered by His Majesty’s forces, declared the annexation of those territovies. The
Order fixed the boundaries, and placed Ashanti under the jurisdietion of the Governor
of the Gold Coast, with power to appoint a Chief Commissioner and to impose on him
such powers and authorities as the Governor of the Gold Coast might think fit, subject
to the approval of the Secretary of State. It wasspecially declared that the Governor
in issuing ordinances “ shall respect any native laws by which the civil relations of
“ any nations, chiefs, tribes, or populations under [Flis Majesty’s protection ave now
¢ reculated except so far as the same may be incompatible with the due exercise of
 His Majesty’s power and jurisdiction or clearly injurious to the welfare of the said
“ mations.” In exercise of these powers the Ashanti Administration Ordinance. 1902
(No. 1 of 1902), was enacted by the Governor of the Gold Coast, providing for the
appointment of Chief Commissioner and the establishment of a Chief Commissioner’s
Court. ¢

(3) Tne NorTaerN TERRITORIES.

48. The Northern Territories were dealt with by an Order in Council dated on the
same day as the Order relating to Ashanti. These territories are bounded “on the
< south by Ashanti, on the west, and north by the line of the frontier between the
< British and French Possessions, and on the east by the line of frontier between
“ the British and German Possessions.” (%)

Several treaties of protection and friendship had been entered into about the year
1894 with various tribes inhabiting this territory. The Order in'Council recites that
<Dy treaty, grant, usage, sufferance, and other lawful means His Majesty has power
< and jurisdiction within the said territories.” The Order does not, as in the case of
Ashanti, purport to annex the Northern Territories, but is based entirely on the
statutory powers conferred by the Foreign Jurisdietion Aet, 1890. It confers upon
the Governor of the Gold Coast all powers and jurisdictions which  His Majesty at
< any time before or after the date of this Order has, or may have, within the
“ Northern Territories.”

SOUTHERN NIGERTA.
History of Lagos.

49. The dependency which, at the date of the reference to us, was called Southern
Nigeria and consisted of the Colony of, and the Protectorate of, Southern Nigeria, was,
as from the beginning of 1914, amalgamated with Northern Nigeria and now forms
the Colony of, and the Southern Provinces of, Nigeria. We propose, however, in this
report to use the name applicable before the amalgamation.

Prior to such date the Colony and Protectorate of Southern Nigeria consisted of
the former Colony and Protectorate of Lagos, and also of the territory extending
along the coast line from the River Benin to the Rio del Rey, to the east of Old
(alabar, together with the hinterland as far as the southern boundary of Northern
Nigeria, This territoryis hounded on the east by the agreed line of frontier separating
British territory from the German Cameroons, and on the west by French Dahomey.

50. The history of Lagos dates from the eighteenth century, when some Yoruba
settlers established themselves over the island of Iddo, close to the island of Tagos,
and began to cultivate land in Lagos. Afterwards further settlers arrived in Lagos
from Benin. Lagos became an important centre of the slave trade, which after 1807
had heen driven from the neighhourhood of Sierra Leone. & The slave trade necessarily
gave rise to frequent wars, and was greatly developed under King Kosoko, in league
with the King of Dahomey and Portuguese slave dealers.

51. Tn 1851 the English interfered. Lagos was stormed and taken. Kosoko was
ejected, and a former king reinstated, whowas under treaty to prohibit the slave trade.
After further troubles, a treaty was made on the 6th August 1861 with King Docemo,

(*) Lucas : “ Historical Geography,” Vol. ITL, p. 151.
(2) See Order in Ceuncil of the 22nd October 1906.

Tevine,
4395.
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whereby he ceded the port and island of Lagos “and the direct full and absolute
dominion and sovereignty” of such port and island to the English Crown. Some
subsequent additions of territory were made, and thus the island of Lagos hecame
part of the domunions of the British Clonn This Colony was for a vime, as has
already been mentioned, placed under the Governor-in-Chief of Sierra Leone‘,land in
1874 was incorporated with the Gold Coast. By Letters Patent of January 13th, 1886,
Lagos was made a separate Crown Colony, and a Legislative Council was established.

Batension of Jurisdiction to Lagos Protectorate and Y oruba States.

52. In addition to the territory thus acquired, various rulers in the vicinity of the
Colony submifted themselves to British influence and became known as the Lagos
Protectorate, and by an Order in Council of December 29th, 1887, purporting to he
made under the Foreian Jurisdiction Act, 1843, after reciting that Her Majesty had
acquired power and ]IlllSdlCthD within divers countries on the West Coast of Africa,
near or adjacent to the Colony of Lagos, the Legislative Council of Lagos was
empowered to exercise all such powers and jurisdiction as Her Majesty at any
time had acquired or might acquire in the countries adjacent to the Colony of Lagos.
A subsequent Order 1 Couneil, dated July 24th, 1961, confirmed the Order of 1887,
and brought the Yoruba States within its scope, the Lagos Protectorate thereby
becoming conterminous with the-boundaries of Northern and Southern Nigeria.

Establishment of Royal Niger Company and Oil Rivers Protectorate.

53. The delta of the Niger was occasionally visited by European traders in the
latter part of the sixteenth century. Hakluyt mentions a voyage to Benin in 1588 by
merchants who brought back to Ingland “oil of palm, Gunea pepper, and
elephants’ teeth”; and the Portuguese also traded on the coast. No [uropean
settlements were established, and the trade of the Niger itself was left in the hands
of private traders, but at length, in the face of growing foreign competition, all the
English firms who traded in these regions combimed their resources and their efforts
in the year 1879, forming one large company under the name of the United or National
African Company.

Between 1879 and 1884 the National African Company made a succession of
treaties with the various native States on the Lower Niger, and in the last-
mentioned year, in consequence of the German annexation of the Camercon district,
Consul Hewitt, the British representative in the Bight of Benin, negotiated a series of
treaties with the native States on the Oil Rivers, Old and New Calabar, and several
other parts adjoining the Niger delta as far west as Yagos. These last-mentioned
treaties were the origin of the Oil Rivers Protectorate, under which consular jurisdiction
was administered under the Foreign Junisdiction Act.

54. In June 1885 the British Government prociaimed to the world a formal
Protectorate over the Niger districts, with a coast line from Lagos to the Rio del l\ey

In the following year (1886) the National Afri Company lecelved a charter from
the Crown, and, taking the title of the Royal Niger Company, was authorised to
administer the territories over which it had a(quued rights by treaties and aects of
cession. The range of these treaties extended heyond the limits of the Protectorate,
as recently pmu]aimed, and accordingly the Gazette of 18th October 1887 contained an
amended proclamation, by which the British Protectorate of the Niger districts was
declared to (ompriQe in addition to the coast line, “all territories in the basin of the
“ Niger and its affluents which are or may be for the time being subject to the
¢ government of the National /\hlumtumpam now called the Roy: al N ger Company.”
Far reaching as was the scope of the Company’s control, 1t did not: include the whole
area of British influence on the Lower Niger. The coast line and part of the interior
from the Benin to the Forcados, and from “the Nun mouth of the Niger to the Rio del
Rey, including the Calabar estuaries, was excepted from its jurisdietion, and formed
the Oil Rivers Protectorate to whichwe have already referred. By an Order in Couneil
dated the 13th May 1593, this Protectorate was extended, and its name changed to
that of the Niger Coast Protectovate.

Thus in 1899 the middle portion of the Central and [Eastern Provinces of the
present Southern Nigeria were administered by the Royal Niger Company, whilst the
tervitories flanking that portion on either side were under the 1\1001 Coast ontectomte
Whilst in the Protectorate justice was administered by consular officers, under the
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Foreign Office, acting under the Foreign Jurisdiction Act, in the Company’s territories

the courts were manned by judges appointed, not under the Act, but under the churter,
which empowered tlie Company to make laws and to administer justice.

Transfer of Company's Tervitories to the Crown.

55. Arrangements having been come to in 1899 with the Royal Niger Company for
the transfer of their terrifories to the Crown, the charge of the Niger Coast Protectorate
was taken over by the Colonial Office from the Foreign Office, and, by the Southern
Nigeria Order in Council of the 29th December 1899, the Protectorate of Southern
Nigeria was constituted by the fusion of the Niger Coast Protectorate and of the
southern portion of the territories of the Royal Niger Company.

Establishment of Colony of Southern Nigeria.

56. In February 1906, by Letters Patent, the Colony of Lagos received the name of
the Colony of Southern Nigeria, and by an Order in Council dated the 16th of the same
nionth and year, known as the Southern Nigeria Protectorate Order, the Legislative
Council of the Colony of Southern Nigeria, formerly the Colony of Lagos, was
empowered to make ordinances exercising His Majesty’s power and jurisdiction
over territory outside the Colony subject to the provise “that nothing in any such
 ordinance or ordinances contained shall take away or affect any rights secured to
any natives in the said territories by any treaties or agreements.”

This Order in Council applied to the whole territory formerly consisting of the
Colony and Protectorate of Lagos and of Southern Nigeria, and thus the whole
dependency became the Colony and Protectorate of Southern Nigeria.

(1

Niger Lands Transfer Ordinance.

57. Shortly after this, the rights over a very large extent of land within the

. Protectorate claimed by the Royal Niger Company were transferred to the British

Government under the Niger Lands Transfer Ordinance (No. 5 of 1906). These

rights had been acquired by the Royal Niger Company under various grants or

agreements entered into with various chiefs, the particulars of which are set out in

the First Schedule of the Ordinauce. The greater part of these transactions appear
to have taken place in the years 1896-8, but some are of an earlier date.

The preamble of the Ordinance states that it is expedient to provide for the
vesting of certain lands and rights which on January 1Ist, 1900, belonged to the
Royal Niger Company, in the Governor and his successors in office in trust for
His Majesty, his heirs, and successors. And it is provided that, with the exceptions
mentioned in the Second Schedule, all the lands and rights within the Protectorate
belonging to the Niger Company on January 1st, 1900, specified in the instruments
mentioned in the First Schedule thereto which were duly registered under the Lands
Registry Regulation (1896) of the Royal Niger Compavy were thereby vested in the
Governor in trust for the Crown. Certain pieces of land, specified in the Second
Schedule, were reserved and remained vested in the Royal Niger Company. By this
Ordinance a vast extent of territory passed to the control of the Government, The
question with regard fo this transfer is considered in the next part of this Report.

As we havye already stated, the amalgamation of the two Dependencies of Northern
and Southern Nigeria took place as from the lst of January 1914, the Colony of
Southern Nigeria becoming the Colony of Nigeria and the Protectorate of Southern
Nigeria the Southern Provinces of the Protectorate of Nigeria. Various Acts of State
were promulgated whereby legislative power in the Colony was vested in the Governor
with the consent of a ILegislative Council and in the Protectorate in the Governor
alone, (%) the treaty rights secured to natives being expressly safeguarded by a proviso
in the same terms as that contained in the Letters Patent of 1906.

(*) An Order in Council of th nd November 1913 authorises the formation of an Advisory Council for
both Colony and Protcetorate, whilst another of the 10th August 1914 empowers the Governor, with the
consent of the Legislative Council, on behalf of the Colony, and the Governor on behalf of the Protectorate,
to legislate for the whole Dependency by a Joiut Ordinance, .

U 31324 C

Lhid.,

p. 155.
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Jurisdiction of Supreme Court.

58. In 1874 a Supreme Court was constituted in the Settlement of Lagos, and by
Ordinance No. 1 of 1888 it was provided that the Supreme Court of Lagos should be
the Supreme Court for the Colony of Lagos and for the territories near and adjacent
thereto wherein Her Majesty might at any time before or after the commencentent of
the Ordinance have acquired power and jurmsdietion. Subsequently, in 1909, the
entire Protectorate was divided into Supreme Court districts for the trial of cases.

There were formerly treaties and agreements with certain districts of Southern
Nigeria, viz., BEgbaland, Oyo and Ibadan, Ife and Ijebu Ode, limiting the jurisdiction
of the Supreme Court in these areas; but these treaties and agreements have now
been abrogated, and under Ordinance No. 2 of 1915 the Supreme Court has now the
same jurisdiction in matters in those areas as in other parts of Southern Nigeria.
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PART II.

THE LAWS RELATING TO THE TRANSFER OF RIGHTS
OVER LAND OR THE PRODUCE THEREOF.

Introductory.

59. Our object in this part of the Report is, fivst, to ascertain the actual state
of the laws in force in the West African Colonies and Protectorates regulating the
conditions under which rights over land or the produce thereof may be transferred ;
and, secondly, to consider generally in what respects these laws are incomplete or
otherwise defective and to indicate the lines on which they appear to us to require
amendment. We shall formulate and swmmarise our specific recommendations in
Part ITT.

We propose to examine, in the first instance, the general principles of the law
relating to land in foree in the various dependencies, stating shortly the constitution
of the ccurts which have to admiunister the law. This examination will, we think,
show that the general principles of that law arve the same throughout the whole
of the dependencies with which we have to deal, with the exception of parts of
the Colonies of the Gambia and Sierra Leone. When we have finished this survey
we shall deal specifically with each dependency, and shall see that the application of
these general principles, and the enactments dealing with particular matters passed
by the different legislative bodies, have resulted in systems which differ materially
from one another.

THD CGOURTS AND THE GENERAL PRINCIPLES OF THE LAWS
RELATING TO LAND ADMINISTERED BY THEM.

60. In our treatment of this subject we shall deal with the various dependencies
in the same order which we adopted in Part I. A more detailed statement of the
lasy will be found in Sir W. Napier’s Memorandum.(*)

il
Gambia.
Tue porTioN OF THE COLONY NOT UNDER THE PROTECTORATE SYSTEM.

The Colonial Courts consist of the Supreme Court and the Court of Requests
at Bathurst. The former #has jurisdiction in all land disputes, the latter in those
where the value of the land in dispute does not exceed 50l. The Ordinance at present
in force with regard to the Supreme Court is the Supreme Court Ordinance (No. 4
of 1889), and, in respect of the provisions which concern us, follows the Sierra Leone
Ordinance, No. 9 of 1881, which, when it was passed, applied also to the Gambia.

Although the Ordinance does not expressly declare that the common law of
England and the doctrines of equity are introduced, it is based on the assumption
that they are in force and form the groundwork of the legal system.

The iwportant provisions of this Ordinance are section 17. which introduces into
the Colony the whole of the then existing English Statute Law “ of general application ”’
section 19, which provides that English Statute Law shall be in force so far only as
the local circumstances or the jurisdiction of the court permits; and section 21, which
provides for the fusion of law and equity. The working of these and similar provisions
in the laws of other dependencies will be dealt wtn later in the Report. For the
present it is euough to point out that, so far as the area with which we are dealing
is concerned, the law governing the transfer of land is English law so far as
applicable.

TuaE PROTECTORATE INCLUDING THE PORTION OF THE COLONY UNDER THE
PROTECTORATE SYSTEM.

61. The Protectorate Ordinance, 1913, regulates the judicial system within this
area. Whilst the Supreme Court and the Court of Requests at Bathurst are to
have the like jurisdiction that they have within the Colony, a system of native
tribunals is constituted with jurisdiction in cases where the value of the land does

(") See infra page 124,
C2
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not exceed 50l. These tribunals may consist of several native members or of the
Trayvelling Commissioner, or some Commissioner specially appointed, either sitting
alone or along with one or more native members.

A Commissioner has power to stay any case pending before a native tribunal or to
r\ehear one already heard, and an appeal lies from the native tribunal to the Sup‘{eme
Court.

With regard to the law to be administered under the Protectorate system, section
36 of the Ordinance provides that—

“ All native laws and customs existing in the Protectorate relating to . . . . . tenure
of land shall where not repugnant to natural justice mnor incompatible with the law of England
nor . with any law or ordinance of the Colony applying to the Protectorate . . . continue and

remain in full force and effect, and shall be taken cognizance of and enforced in all courts of law
whether in the Colony or in the Protectorate in all causes or matters whatsoever arising in or
relating to the Protectorate.”

In the Gambia, therefore, in the case of matters relating to land in that part of
the Colony which is not under the Protectorate system (practically, the town of
Bathurst) the courts must act on the principles and rules of English law so far as
applicable. As to the same class of questions avising in parts of the Dependency
which are subject to the Protectorate system, the courts are bound to act upon the
native laws and customs existing in the Protectorate, subject to the restrictions quoted
above. It should also be pointed out that by section 35, “so far as consistent with
the Protectorate system,” any laws, statutes, ordinances, and rules for the time being
in force in the Colony “ being of general application throughout the same shall extend
and apply to the Protectorate.” The practical effect of this seems to be that in the
Protectorate English law is applicable unless the matter in question is regulated by
native custom, as, for instance, by a local custom regulating inheritance.

1I.
Sierra Leone.

THE PROTECTORATE INCLUDING THE PORTION OF THE COLONY UNDER THE
PROTECTORATE SYSTEM.

62. We think that it will conduce to clearness if we deal with this portion of
the Dependency first. Here there exist three courts: (1) the Court of the Native
Chiefs, with “ jurisdiction according to native law to hear and determine” all cases
regarding land between natives other than a case involving a question of title between
two or more paramount chiefs; (2) the Court of the District Commissioner, with
jurisdiction in cases involving a dispute between paramount chiefs; and (3) the
Circuit Court (consisting of a Judge of fhe Supreme Coure), with original jurisdiction
in land cases not assigned to the other courts. Although there 1s no other specific
provision as to the law to be administered than that set out in the above passage, the
Court of the Native Chiefs, which is composed of native members, “according to
native law and custom,”” will, presumably, decide matters before it by the only rules
with which it is conversant, that is to say, native law and custom.

It is a matter to be noticed that there is no appeal from the native tribunal.

Section 6 of the Protectorate Courts Jurisdiction Ordimance, 1903, lays down,
for the guidance of the Court of the District Commissioner and the Circuit Court,
that native law and custom is to be administered as between natives, and is, in fact,
a shortened form of section 19 of the Gold Coast Supreme Court Ordinance, a section
which we shall discuss at length. Section 40 enables the Circuit Court to consult
native chiefs on matters of law and custom, providing that “ the opinion of each
“ chief shall be given orally and shall be recorded in writing by the judge, but the
 decision shall be vested exclusively in the judge.” =

Legal practitioners ave debarred from audience in the Courts of the Native
Chiels and of the District Commissioner.

Tur CoLoNY.

63. Turning now to the Colony, we find that a large portion of it, that is to
say, the district of Sherbro, with the exception of the Port of Sherbro and the site of
the old town of Bendu, although not strictly speaking under the Protectorate system,
has heen placed by the Sherbro Native Courts Ordinance, 1905, under a system of
courts practically identical with those in existence in the Protectorate, viz., the Courts
of the Native Chiefs, and of the District Commissioners. Although the Ordinance
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contains no provision similar to sections 6 and 40 of the Protectorate Ordinance,
we suppose that it may be assumed that in settling disputes between paramount
chiefs the District Commissioner would take native customs into consideration.

In the remainder of the Colony, and in cases arising in the Sherbro district not
assigned to the Court of the mative Chiefs, or to the District Commissioners, the
Supreme Court of Colony is the tribunal for the determination of disputes with
regard to land. The Supreme Court consists of a Chief Justice and a “Puisne and
Circuit Judge,” and its proceedings are regulated by the Supreme Court Ordinance
No. 14 of 1904. This Ordinance declares the statutes of general application in force
in England on the 1st of January 1880 to be in force in the Colony, and contains
the like provisions as to the application of these statutes and as to the fusion of
law and equity as are in force in the Gambia.

English law, therefore, is the only system recognised in this part of the Colony,
and no evidence of native law or custom is admissible {o determine the rights of the
parties in any matter relating to land there.

JOn
Gold Coast.

TrE CoLOoNY.
The Judicature.

64. The Supreme Court, which consists of a Chief Justice and three Puisne Judges,
has jurisdiction in all cases relating to land. The Colony is divided into provinces,
and the original jurisdiction is exercised by a single judge while the full court con-
stitutes the Court of Appeal. The provinces are subdivided into districts, and under
the District Commissioners Ordinance, 1894, the executive officer of each district,
known as the « District Commissioner,” is constituted a Commissioner of the Supreme
Court with a limited jurisdiction.

The Supreme Court Ordinance.

65. The Supreme Court Ordinance at present in force in the Gold Coast is No. 4
of 1876. The provisions governing the relations of English law and native custom
are set out in detail in Sir Walter Napier’s Memorandum. They are contained in
sections 14, 17, 18, and 19.

Section 14 brings into force the common law of England and the doctrines of
equity. It also brings into force all statutes “of general application” which were
in force in England on July)?%, 1874,

Applicability of English Statute Laxw.

66. Tt will be observed that it is only the Statute law of “general application
which is to be in force. The interpretation of these words has given the courts some
trouble.

It is a general prineciple that when English law is introduced into a foreign
country by reason of the settlement therein of a body of English subjects, “such
¢« colonists carry with them only so much of English law as is applicable to their own
“ situation and the condition of an infant colony, such, for instance, as the general
< rules of inheritance and the protection from personal injuries.”

The Judicial Committee of the Privy Council has held that the word “applicable ”
must be read as “ reasonably " applicable, an interpretation which gives the courts a
wide diseretion in deciding to what extent English law is applicable in any particular
case. Macleod, J. (a judge of the Supreme Court of the Gold Coast) is reported to
have complained that the words abhove quoted are “a slovenly expression made’ use
“ of by the Legislature in this Colony to save itself the trouble of explicitly declaring
“ what the actual law of the Colony shall be.”

Whether or not the Legislature of the Gold Coast deserves censure as Mr. Sarbah
states(%) for not undertaking a task of such magnitude and diffieulty, we are disposed
to think that, in the case of the transfer of rights over land, some provisions of a more
definite character than exist at present might be laid down by the Legislature, and
we shall make later certain recommendations on this subject. (See below, para. 86,
and Part I1L., para. 368.)

1) Sarbah : “ Fanti Customary Laws.” Second Edition, p. 266
) o P

Infra, p.]
el seq.

Penningt
1189-99.

Rex v.
MecKinney
L.R. 14,
ALCL T
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Section 17 somewhat further extends the latitude given to the courts by the section’
ahead) referred to, in construing legal enactments by providing that such enactments
¢ shall be in force so far only as the limits of the local jurisdiction and local
circumstances permit.’’ 3

@

.. . ~
Recognation of Native Customs,

67. By section 19 it is provided that “ Nothing in this Ordinance shall deprive
the Supreme Court of the right to observe or enforce the observance, or shall
deprive any person of the benefit of any law or custom existing in the Lolony, such
* law or custom not being repugnant to natural justice, equity and good conscience,
¢ nor incompatible, either directly or by necessary implication, with any enactment of
¢ the Colonial Legislature.”

Under this provision it is the duty of the Supreme Court, whether sitting as a
court of ﬁlbt instance or as a court of appeal, to take cognizance of any native “law
or custom ” the existence of which the court may consider to be established. The
court is hound not to deprive “ any person” of the benefit of any such law or custom.
This is the enactment which determines the relations between English law and native
custom, and applies where all parties to the proceedings are natives of the Colony.
Tt also applies in cases between natives and Europeans “where it appears that
¢ substantial injustice may be done to either party by = strict adherence to the
rules of English law.”

It 1s huther provided that “no party shall he entitled to claim the benefit of
any local law or custom if it shall appear either from express contract or from
the nature of the transactions out of which any suit or question may have arisen
that such party agreed that his obligations in conmection with such transactions
should be regulated exclusively by English law.” It 1s, we think, clear that though
a party to a transaction may agree to his obligations in respect of sucl: transaction
being regulated by English law, yet this cannot affect the rights and obligations of
a third party. We shall recur to this matter later.

The section concludes with a general provision that “in cases where no express
“ pule is applicable to any matter in controversy the Court shall be governed by the
¢ principles of justice, equity, and good conscience.”

¢

<

€

<
<«
(s
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Natwe Jurisdiction and By-laws.

68. The Supreme Court Ordinance did not abolish the native courts. This was
decided by the full court in 1887. Native jurisdiction was however made the subject
of a separate and very important ordinance, the Gold Coast Native Jurisdiction
Ordinance, 1883. That ordinance as amended in 1910, now regulates the native
courts.

So far as 1s material to this Report, 1ts main provisions are as follows. The
Ordinance ]'QCOWDi\eb “ head chiefs ” and “ chiefs,” the latter including the subordinate
chiefs known as “ Oh=n, Ohene, Manche, and Amagah.” The head chief is a chief
W ho is not subordinate in blS ordinary jurisdiction to any other chief. The expression
* native tribunal” means “a head chief or the chief of a sub-division or village, as
the case may be, sitting with the captains, headmen, and others, who, by native
customary law, are the councillors or assistants of such head chief or chief.”
¢ Head chiefs division” means “the portion of the Colony under the supervision
“ of a head chief.” The “sub-divisions” of the division of the head chiefs are those
which existed at the time of the passing of the Ordinance, or which have been or
may be subsequently made by Order of the Governor in Council (section 4).

By the original Ordinance of 1883, section 3, the Governor in Council was
empowered “to declare from time to time, as he may think desirable, that any _
¢ “head chief’s division or part thereof shall be brought from a time to be named
¢ therein under the ordinance.”” By a series of orders issued between April 1883
and 31st December 1909, the application of the ordinance was gradually extended to
the whole Colony, and by the amending ordinance of 1910 it was declared that :—

“ Byery head chief’s division, with all its sub-divisions, is within the operation of this ordinance,
and the powers and jurisdiction of all native authorities therein shall be exercised under and according
to the provisions of this ordinance and not otherwise.”

The authority of each head chief over the division under his supervision 1is
recognisced and confirmed, and he is empowered, with the coneurrence of his councillors,
to make by-laws for promoting the peace good order and welfare of the people of
¢ his diyision.” The by-laws are to be forthwith reported to the Governor in Council

¢

¢

4
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Jor approval or disallowance, and when approved are published in the Gazette and
thereupon have statutory force. A number of by-laws were made under the Ordinance
as originally passed in 1883, and are of a very comprehensive character. For instance,
the first printed set of bv—laws give certain rights as regards minerals to the
“ successful native prospector” and zegulatc the farr ming roy alties and rubber royalties
payable by the farmer or manufacturer to the native ‘authorities. The. schedule, as
amended in 1910, sets out the specific purposes for which by-laws may now be made.
Those which seem most material for the purpose of the present inquiry are :—

“Taking care of unoccupied land and conserving forests. Making and preserving landmarks
and fences. Regulating mines and mining for gold and other minerals. The proper cultivation
collection and curing of agricultural and economic products and the erndication of diseases affecting
such products.”

Native Courts.

69. By section 10 of the ordinance :—

“The head chief of every division and the chiefs of sub-divisions or villages shall with their
respective councillors authorised by native law form native tribunals baving power and jurisdietion
to try breaches of any byelaws—. . . and to exercise civil and criminal jurisdiction in the causes
and matters hereinafter mentioned in which all the parties are natives or in which any party not a
native consents in writing to bis case being tried by the native tribunal.”

Lt should be observed that by the definition clause “ native ” means “any person
“ who is under native customary law or under any ordinance a member of a native
¢ community of the Colony Ashanti or the Northern Territories.”

Amongst the matters specified (seetion 16) as being comprised within the eivil
jurisdiction of the native court is the following :—

* All suits relating to the ownership or possession of lands held under native tenure and situated
within the particular Jurl:dmt)on of the tribunal.”

We refer to the expression “lands held under native tenure ” later in our Repoxt
(para. 117 below. See also paras. 78 and 369).

There 1s no limit in respect of value or otherwise to the jurisdiction of the native
court, except as regards the situation of the land in question. The jurisdiction is
exclusive when all the parties to the suit are natives, but consensual as regards any
party not a native. The Supreme Court, or the Court of the Commissioner which is
included in the definition of “the Court,”” may, if it considers any case brought hefore
it one properly cognizable by a native tribunal, stay further proceedings and refer
the case to the native tribunal. Power is also given to the Chief Commissioner by
section 20, and to the Provincial Commissioner by section 21, to remove any civil case
for sufficient reason, and by section 22 a defendant may make an application to the
Provincial Commissioner for this purpose. Under section 23 an appeal lies from an
inferior to a superior nativg tribunal in the same head chief’s division, and from
the highest native tribunal £6 the Supreme Court. In appeals relating to the ownership
or possession of land the Court is to be formed by the Commissioner of the Province,
and if any party to the suit is aggrieved by the decision of the Provincial Commissioner,
he may appeal to the full court. A note of a case illustrating the procedure in the
case of an appeal will be found in the Correspondence and Papers laid before the
Committee, p. 126. No professional legal assistance is permitted, except by leave Atrican
of the court either in the native court or in any proceedings removed to the court by No. 1018,
appeal or otherwise. o AR

The Ordinance (sectlona 27 and 27a) also contains powers for the Governor in
Council 1o suspend or depose any native chief for sufficient reason.

Provision is made by sections 30 and 31, and in the schedule to the amended
Ordinance, for the recording of the proceedings of the court.

‘When Judcrment is given, the plesldlug chief, if able to write, is to record the
proceedings. If a head chief is unable to write he may send the parties with the
linguist to the District Commissioner, who is to male the record.

“As to the law to be applied hv the Native Courts it is expressly provided by
section 32.that every native tribumal shall, in determining the rights of parties and
also in proceduxe be guided by the native custom plemllnm in that part of the
Colony in which it has jurisdiction so far as such custom is not inconsistent with
the principles of justice or with the Ordinance.

ASHANTI.

70. The courts with jurisdiction over cases in respect of land are the Chief
Commissioner’s Court, the Commissioner’s Court, and the native tribunals. A tribunal
C 4



94 WEST AFRICAN LANDS COMMITTEE :

of the last-mentioned class is compcsed of a head chief sitiing with his captains
headmen or others who, by native law, are his councillors and assistants, and has
jurisdiction as between natives in all cases relating to land. Provision is made by
section 7 of the Ashanti Administration Ordinance that the Chief Commissioner’s
Court and the Courts of the Commissioners are to be guided by the law in foree in
the Gold Coast. Though there is no provision as to the law to be applied by the
Native Courts, we may assume that they will act in accordance with native law and
custorn.

It is important to notice that the employment of barristers and solicitors is
prohibited 1n all cases, civil and criminal.

THE NORTHERN TERRITORIES.

71. What we have just stated with regard to Asbanti applies also to these
Territories, the provisions applicable to them being practically the same as those
in force in Ashanti.

1V.
Southern Nigeria.

Supreme Court Ordinance, 1914.

72. Since the amalgamation of Northern and Southern Nigeria, three new
ordinances relating to the courts have been promulgated, viz., the Supreme.Court
Ordinance, 1914, the Provincial Courts Ordinance, 1914, and the Native Courts
Ordinance, 1914.

The Supreme Court Ordinance, 1914, applies both to the Colony and the
Protectorate of Nigeria.

The Provincial Courts have mno jurisdiction in the Colony; as regards the
Protectorate, by section 8 (1) of the Provinecial Courts Ordinance, 1914, no Provincial
Court shall exercise jurisdiction within any area declared to be within the territorial
limits of the jurisdiction of the Supreme Court. These limits, so far as the Southern
Provinces are concerned, are specified in section 22 of the Supreme Court Ordinance,
1914, as follows :—

22, Subject to such orders as may be made under the twenty-fivst section the exercise of jurisdiction
by the Supreme Court in the Protectorate shall be limited to—

(@) Those parts of the Protectorate lying within a radius of five miles from the Court house at
* ® = = # Quitsha, Degema, and Calabar; and of three miles from the Court House at
Warri, Sapele, Bonny, Brass, Eket, and Opobo.

*(b) The port of Koko Town iucluding the area within a radius of two miles from the Customs
House.

‘(e) The port of Forcados, including Burntu.

In addition to this territorial and exclusive jurisdiction the Supreme Court has,
under section 24, jurisdiction throughout the Protectorate in all suits and matters in
which a non-native 1s a party.- This jurisdiction is, by section 24 of the Provinecial
Courts Ordinance, to be concurrent with that of the Provineial Court. Under section 21
of the Supreme Court Ordinance, the Governor in Council is empowered to alter the
territorial limits of the Supreme Court and to extend its concurrent jurisdiction to
other classes of causes and matters. With regard to this concurrent jumisdiction, it
would seem that the plaintiff would have power to commence proceedings in either
court, but the Governor has, under section 34 of the Supreme Court Ordinance,
power at any stage to transfer any cause or matter from the Provincial to the
Supreme Court. i

73. Bach of these Ordinances specifies separately the law to be administered in
the Supreme and Provincial Courts respectively. So far as regards the law relating
to the tenure and transfer of land the provisions of the two Ordinances are in
substance, with the exceptions specified below, identical with those of the Gold Coast
Ordinance, which we have already -treated at length. The observations, . therefore,
contained in paras. 66 and 67, with regard to “ Applicability of English statute law
and “Recognition of Native Customs,” apply, subject to the exceptions pointed ous
below, to the new legislation for Southern Nigeria.
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In the Supreme Court Ordinance, section 77, and in the Provincial Courts
Ordinance, section 10 (2); there is a provision, which is not found in the Gold Coast
Ordinance, in the following terms :—

*“In deciding questions of native law and custom the court may give effect to any hook or manuseript
recognised by natives as a Jegal authority, and muy call fo its assistance native cliefs or other persons
whom the court considers to have special kuowledge of native law and eustom.”

We have, in commenting on the corresponding provisions in the Supreme
Court Ordinance of the Gold Coast, under the heading ‘Recoguition of Native
Customs ” (para. 67), pointed out the importance of enabling the Court {o take
judicial cognizance of native law or custom by means of any of the ordinary channels
of information which may be open to the judges of the Court, without the necessity
of calling evidence to prove the existence of the custom. The new enactments
referred to partially recognise and provide a special means of informing the Court
as to questions of native law and custom. We think, Liowever, a more general power
should be given to the Court such as is suggested below in paras. 80-84 and 367. We
shall‘make in Part ITI. a speciiic recommendation to this effect, applicable to all courts
in the four Dependencies.

T4. A very importunt provision, affecting in many ways the transfer of rights over
land, not found in the Supreme Court Ordinance of the Gold Coast, is the definition
of the terms “ Native,” “Native Foreigner,” and ‘‘ Non-native.”

‘¢ Narive ’ means any person whose parents were members of any tribe or fribes indigenous to Nigeria
and the descendants of such persons ; and includes any person one of whose parents was a member
of such a tribe.

¢ Native foreigner’ means any person (not being a native within the preceding definition) whose
parents. were members of a tribe or tribes indigenous fo some part of Africa and the descendant
of such persons, and shall include any person one of whose parents was a member of such a tribe.

‘¢ Non-native” meaus any person who is not a native and includes a native foreigner.”

The important provisions as to the applicability of native laws and customs in
causes and matters relating to marriage and to the tenure and transfer of real
and personal property when the parties thereto are ‘‘natives” are declared to
‘extend also to ‘‘native foreigners” as above defined. Further, native laws and
customs are to apply ‘‘ where it may appear to the Court that substantial injustice
“ would be done, in causes and matters hetween natives and non-natives by a strict
“ adherence to the rules of English law.” Under the existing Gold Coast Ordinance
and under the Ordinance of Southern Nigeria which has just bheen repealed, the
provision which applies now to all non-natives was restricted to " Europeans.”

Constitution and Jurisdiction of Swpreme Court.
v}

75. Although the law so far as it relates to the tenure and travsfer of land in
Southern Nigeria is, under the new Ordinances, substantially the same in the Supreme
Conrt and in the Provincial Courts, the composition of the tribunals appears to be
based on somewhat different principles. The Supreme Court has exclusive jurisdic-
tion in the Colony and in those parts of the Protectorale in which, as consisting
of important towns and their immediate surroundings, individual ownership, as
hereinafter described, is chiefly to be found.

Under section 4 of the Ordinance the Court shall consist of a Chief Justice
and such judges as the Governor shall from time to time appoint by Letters Patent
under the public seal of the Colony in accordance with such instructions as he
may receive from His Majesty; and also of the Chief Justice and every judge of
the Supreme Court of the Gold Coast Colony, and the said Chief Justice and judges
of the Supreme Court of the Gold Coast Colony shall be puisne judges of the
Supreme Court of Nigeria.

Any judge of the Court may exercise “all and any part of the original jurisdiction,
< ciyil and criminal, vested by this Ordinance in the Court.”

Power is given to the Governor to appoint Commissioners of the Conrt on
whom, amongst other powers, jurisdiction is conferred “in all suits between landlord
¢ and tenant for the possession of any lands or houses claimed under lease or refused
 to be delivered up where the annual value or rent does not exceed fifty: pounds.”
Tyery station magistrate and every district officer in charge of a disfrict within the
territorial jurisdiction of the Supreme Court, is to be an ex officio Commissioner
within the local limits of the jurisdiction of the Court.
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The Provincial Courts.

76. These Courts have jurisdiction in all parts of the Protectorate except those
which under the provisions above referred to, are placed under the exclusive
jurisdiction of the Supreme Court, but as we have pointed out, in certain cases
that jurisdiction is concurrent with that of the Supreme Court.

In each Province, as defined by the Ordimance, a Provincial Court is created,
consisting of (1) the Resident or Commissioner of the Province; (2) all District
Officers and Assistant District Officers appointed to the Province; (3) all persons
appoainted as justices of the peace for the Province.

The civil jurisdiction of the Resident or Commissioner is over all civil causes and
matters, but that of the other members of the Court is limited.

It is to be observed that legal practitioners are not allowed to appear before a
Proyvincial Court.

There is an appeal in civil proceedings from a Provincial Court to the
Supreme Court, swhere the amount involved is 50l or upwards. In such an appeal
a legal practitioner may not: be employed without the previous consent of the Chief
Justice, and there is a proviso “ that such consent shall only be given where the
¢ appeal involves a question of law in the determination whereof the Court would in
“ the opinion of the Chief Justice be assisted by legal argument.”

The rules of procedure are appended to the Ordinance, and it is to be
observed that by Order 22 the Court may, for the purpose of execution, issue a
warrant directing an officer of the Court to sell the interests of the judement
debtor in any lands within the district over which the Court has jurisdietion, in
which he is beneficjally interested, and before issuing such warrant may inquire,
if 1t thinks fit, into the nature and extent of the judgment debtor’s interests.

77. Though, as pointed out above, the law, so far as relates to the tenure and
transfer of land, is substantially the same as that administered by the Supreine Court,
the fact that so large a proportion of the Judges of the Court are also executive officers
will in all probability greatly facilitate the recognition of native customs as regards
land in the Protectorate. The territorial limits of the jurisdiction of these Courts
and of the Supreme Court will probably roughly coincide with those parts of the
Dependency where the communal system predominates and those parts where
individualism has penetrated, though it must be borne in mind that the Supreme
Court, no less than the Provincial Court, is bound to give effect to native, customs
where, under the provisions of the Ordinance, they are legally applicable.

The Natwe Courts Ordinance, 1914.

78. This Ordinance repeals the Native Councils Qrdinance (No. 15 of 1901},
which applied to the Western Province of the former Protectorate of Southern Nigeria
“so far as it relates to the administration of justice within the Protectorate,” and.
also repeals the Native Coarts Ordinance (No. 7 of 1906) which applied to the Central
and Bastern Provinces.

The principal provisions of these repealed ordinances are explained in Sir
W. Napier's memorandum. The new Ordinance applies only to the Protectorate,
and enacts in section 4 :—

By warrant under his band and subject to the approval of the Governor, a Resident or Commissioner

may establish, at such places within his provioce as be shall in his discretion select, native courts and
judicial councils which shall exereise jurisdiction within such limits as may be derined by the warrant
establishing the same.”

The Native Courts consist of an Alkali, with or without native assistants, or
of a paramount chief or head chief, with or without minor chiefs, or other persons
sitting as judges or assessors, with such powers as the Resident or Commissioner
may determine. A judicial council is to ‘‘consist of a paramount chief or other
‘ chief, or a district headman with such holders of high office, or other persons
“ acting in conjunction with the president or sitting as assessors with such powers
as a Resident or Commissioner may appoint.” The mewmbers of a native court or
of a judicial council are to be appointed by the Resident or Commissioner, subject
1o the approval of the Governor, in consultation with a paramount chief, if any, or
on his nomination. 'I'he native court is to have jurisdiction, to the extent set out in
its warrant, in, amongst other things, all civil cases in which all the parties are
natives, but if one of the parties, though a native or native foreigner, is not domiciled
or resident in the province within the meaning of the Ordinance then only with the
consent of the Lieutenant-Governor or of the party himself.

@
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In the Gold Coast and until the passing of the new Ordinance in Southern
Nigeria, the jurisdiction of the native tribunals as to land was only to land *held
under native tenure,” but now this limitation, whatever its legal effect, as to which
we shall have something to say hereafter (para. 117 below), has been removed and
all suits as to land between natives are, if the warrant permits, cognizable by the
Native Courts.

No legal practitioner is permitted to appear for any party in a native court,

A report of all cases tried in any Native Court is to be made to the Resident
Commissioner or the district officer in charge ol a division or territory, &c., in writing,
or, if so directed, orally.

The Resident or Commissioner and any Distriet Officer may by section 16 have
access to the Court and may suspend or modify any decision of a Native Court, order
a rehearing or may transfer any cause or matter either before trial or at any stage
of the proceedings to the Provincial Court.

The provisions as to appeals {rom Native Courts established under the Ordinance
are as follows. By section 22 an appeal lies in favour of any person who is
dissatisfied with the decision of a Native Court in any civil case “to such Court
* as the Resident or Commissioner may appoint for that purpose under section 23.”
That section enables the Resident or Commissioner to appoint ‘the Court of the
¢ Chief Alkali or the Judicial Council or the Native Court presided over by the
¢ paramount chief at the capital city of his province, to be a court of appeal from all
“ other native courts in the province or any part thereof or from such of them as
 he may name in the order.”

79. There is not, so far as the Ordinance is concerned, any recognition of English
law as an element in the law relating to the transfer of land. The law to be adminis-
tered in the Native Courts, so Iar as civil cases are considered, including matters
relating to the tenure and transfer of land is, by section 11, the native law and
custom prevailing in the territory over which a native court has jurisdiction, and
any amendment of or addition thereto made under section 24 of this Ordinance.”
Section 24 is in the following terms :—

<24, Every native court, with the concurrence of the paramount chicf or of the head chiefs of the
district, and subject to the approval of the Governor-General, may make, amend, and revoke rules.

(1) embodying any native law in its district with or withou: such additions and modifications as

may be deemed expedient ;

«(2) adopting and embodying as native law in its district any law of the Protectorate, or any portion
thereof, or any regulations made thereunder, with or without such modifications as to penalties
may be deemed expedient ;

(3) generally providing for the peace, good order, and welfare of the natives of the district ;

*(4) regulating and promoting trade in its district ;

and, subject to the approval aforesaid, may impose for the breach of any such rule, a fine not exceeding
fifty pounds, with or without impris#nment for a term not exceeding two years, or any equivalent punishment
according fo native law and custom.”

The Governor has power to malke regulations with regard to the practice and
procedlue of the Native Courts and, sub]uct to any such regulasions, the ]UI‘JS(]ICMOD
is, as regards practice and procedure, to be exercised in accordance with native
law and custom.

Unlike the sections of the Supreme Court Ordinance, 1914, and the Provincial
Courts Ordinance, 1914, which follow the language of section 19 of the Supreme Court
Ordinance of the Gold Coast, section 11 of the Native Courts Ordinance, 1914,
imposes no restriction with reference to the character of the native law or cusioms
prevailing in the territory over which the Court has jurisdiction. Whereas a
Provincial Court, when exercising jurisdiction in the same territory as a Native
Court, would be bound to consider, before enforcing any native law or custom,
whether such law or _custom was or was not “repugnant to natural justice, equity,
and good conscience,” the mative court would not, so far as the terms of the Native
Courts Ordinance is concerned, be under any such obligation. It seems possible
that the absence of any couespondmﬂ words in the Native Courts Ordinance may
lead to inconvenient consequences, especially as no appeal is provided by the Ordinance
to the Provincial or Supreme Court, and the only statutory method of interfering
with the proceedings of the native court is by the interference of the Executive, as
above explained.

‘Where the Provincial Court has jurisdiction that jurisdiction will, so far as
cases relating to land are concerned, be concurrent with that of the Native Courts
which may be established under the new Ordinance.
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Whether in such districts questions relating to land will tend to gravitate to
the Provincial Court or to the Native Court, and genervally what may be the result
upon the permanence of native law or custom it would be idle to speculate. The
decisions of Native Courts upon questions of law or custom relating to land might,
especially if embodied in rules made under section 24 and duly recorded, be extremely
valuable in the Provincial Courts and the Supreme Court of Nigeria as evidence
of the existence or nature of a particular native law or custom. We shall refer to
this peint again in dealing with the recognition of native customs.

GENERAL OBSERVATIONS ON SUPREME CourT ORDINANCES.

80. It may be convenient now 1o make some observations with regard to certain
provisions of the Supreme Court Ordinances with which we have dealt above.

Recognation of Natwe Customs.

As the provisions of the Supreme Court Ordinance of the Gold Coast, so far as
relates to the questions now to be discussed, are practically identical with those in
the other Dependencies, our observations will apply generally to all four Dependencies,
with the exception, already explained, of certain portions of the Colonies of Gambia
and Sierra Leone.

It will be remembered that section 19 of the Gold Coast Ordinance gives the
Supreme Court the right to “observe and enforce the observance of any law or
¢ custom existing in the Colony, -such law or custom not heing repugnant to natural
justice, equity, and good conscience, nor incompatible, either directly or by
necessary 1mplication, with any enactment of the Colonial Legislature.” It also
contains the very important provision that ¢ mnothing in this Ordinance” shall
“deprive any person of the benefit of any law or cuastom éxisting in the Colony.”
Not only, therefore, has the Court the right to recognise and enforce any native
custom affecting the transfer of land, but any person may claim the enforcement
of any law or custom to which he is entitled. Thus the natives have rughts under
their own laws and customs.

But before the Supreme Court can exercise these powers, or the natives assert
their rights, the appropriate custom or law must be brought to the knowledge of the
court. A court constituted of Emnglish lawyers, often mew-comers to the country,
cannot have judicial knowledge of native custom, however fundamental that custom
may be. It may be, and there is some evidence, that there are some customs of such
general notoriety that they are either at once adiaitted by the parties or recognised
by the court; but, generally speaking, the vegular method of enabling the court to
take cognizance of a custom relied on by the parties is by calling evidence in
the ordinary way to establish it. This class of evidence, we are told, is often very
unsatisfactory and untrustworthy. Y

81. The following passage from Sarbah’s “ Fanti Customary Laws,” p. 19, is
pertinent to this subject = :

“The comparatively fnodern practice of parties to a suit calling experts as witnesses to prove what
“ is the custom is of doubtful value, and has been the means of some erroneous opinions finding their way
mto the records of the Court asnative laws and customs. . . . . Iois always safer and better for the
Court, after the purties have stated the native laws or customs they rely upon, fo scek the assistance ot
others who may be ed in the native laws and customs, and to do so in the way known to the judicial
¢ gssessors, and the person who framed Rule 92 (now section 74), *who knew the practice, subsequently
followed by Mr. Justice Hector Macleod.”

The method of informing the court as to the existence and character of a native
custom referred to by Mr. Sarbali is by the assistance of native referees sitting with
the judge under section 74 of the Supreme Couis Ordmance. The affirmation of
these referees, if consulted by the court, is binding on the court. Another method
which appears to have been practised by some judges is consultation with native
experts out of court. This practice, however, was not approved of by Sir
W. B. Guiffith.

82. As regards .the native tribunals, section 82 of the Gold Coast Native
Jurisdiction Ordinance 1883 appears to assume that these tribunals would take
judicial cognizance of local customs, as would naturally be the case. Under that
Ordinance it would seem to be open to the chief and his council to embody any
native custom prevailing in the district in a by-law which, if approved by the
(Yovernor in Council and duly published, would have the force of law. It may, we
think, be well worth consideration whether in particular cases the chiefs might not
Le advised to exercise these powers i order to establish the legality of any local
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custom which it might be desirable to place beyond question. Such a proceeding
would be somewhat analogous to the presentment by the homage of a manor ol a
“custom and its enrolment in the rolls of the manor.

83, As regards the Supreme Court it appears desivable that the court should he
left porfectly free to inform itself in any manner as fo the existence and character
of any native custom relevant to the transfer of rights over land which it thinks fit
to adopt. The methods above nientioned are referrved to by Mr. Hayes Redwar(®) in a
passage quoted by Sir Walter Napier in his Memorandum, and were discussed with
Sir W. B. Guiffith. Sir W. Grifith prefers the ordinary method under Inglish law
of proving any proposition of foreign law by evidence as a fact. But native customs
relating to land are not on the same footing as foreign law in England. Native law
or custom is made by Statute part of the law of the Colony; every native has a
statutory right fo the benefit of the custom. Cnstoms relating to the transfer of land
are in a similar position to that of the Kentish eustom of gavelkind,(*) with reference
to the ordinary common law. A judge who had never heard of gavelkind could
not require that a Kentish solicitor should be called to prove it ; he would consult
his colleagues, or refer to a text-book. In the Gold Coast, in many cases, proof of
custom by evidence could not, of course, be dispensed with. Customs, varying
in different localities, appear to regulate the smallest obligations. Sir W. B. Griffith

~instances the question of how many cloths are necessary for a certain marriage, or

how much help from a member of the family in building a house would constitute the
house a family house. Such customs as these must, as a rule, be proved by evidence.
But we see no reason why the Supreme Court should mnot, when necessary, inform
itself by extrajudicial methods, at any rate in the case of the more general and
notorious customs. Although at present there is a great lack of accessible reports
of the proceedings of the Supreme Court, there are a few text-books which tlie
court might well consider itself free to recognise. Sometimes, too, reliance might
he placed on the previous recognition of a custon by a court, whether native or
Supreme, having jurisdiction in the matter.

84. There is one source of information to which recourse does not appear to have
been had by the courts. Probably the view taken has been that, strictly, native
law and custom under the procedure established by the Supreme Court Oxdinance
requires proof, as is the case with foreign law relied on in an Inglish Court.
Many of the experienced witnesses who have been called befove us have extensive
and accurate knowledge of the customs relating to the transfer of land in the parts
of the Dependencies with which they are familiar, and we cannot imagine any niore
trustworthy information of the existence and character of the customs than that which
they could furnish. This information, however, it would appear from Sir W. B.
Griffith’s evidence, is not avsilable or, at all events, is not resorted to by the Supreme
Court. Mr. Eliot, lately a Provincial Commissioner in the Gold Coast, speaking of the
advisability for the judges of the Supreme Court to have the benefit of the knowledge
of the Provincial Commissioner in the majority of the land cases coming before them,
wrote as follows in a mewmorandum which was furnished by him for the Committee
but was not printed : “It not infrequently happened that while a Commissioner was

" endeavouring to bring parties into agreement regarding a tribal or family land
“ dispute, the case was brought before fhe court, probably without his knowledge,
and judgment given, according to the weight of evidence adduced, evidence
“ being intentionally suppressed which might have been brought out by the Commis-
¢ sioner.” On that statement Sir W. B. Griffith observed, “ That is quite possible.
“ T have known cases of that sort. I may say that in my own court fully half my
“ work is compromised.”

Tt appears to us that it ought to be made clear in the amending Ordinance that the
@ourt has full power to consult the Provincial Commissioner or other executive
officer with reference to mnative customs affecting the transfer of land, and to act
on a report obtained by him without the necessity of calling him as a witness.

We shall, in Part III., put into a more definite [orm our proposals as to amending
the law with regard to the recognitiou by the Supreme Court of native customs
affecting the transfer of land.

Requisites of a Legal Custom.
85. The conditions which a custom must fulfil before it can he recognised as binding
are specified in section 19 of the Supreme Court Ordinance. Thereis a decision of the

(1)) Hayes Redwar : “Gold Coast Ordinances,” p. 82, q’uuted wfra p. o
() Viz., descent of land to all sous equally.
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Supreme Court in 1884 (Welbeck v. Brown) applying to a custom of the Gold Coast the
rule of English law that it must be “immemorial,” in other words that a custom
whose origin can be shown 1s not legally enforceable. This decision appears to have
given general dissatisfaction, and we gather from Sir W. B. Griffith’s evidence that
it would probably not be followed by the Suprewe Court, if the same question
were to arise again. It is, however, as a decision of the Supreme Court, technically
binding upon a court of co-ordinate jurisdiction, and, therefore, in our opinion, the
law 1n this respect requires amendment. We include the point in the suggestions
we make in Part 1IL as to the amendment of the law with regard to the recognition
and enforcement of native custom by the Supreme Couxt..

Application of English Law to Transfer of Land.

86. We have seen that English law is to be applied in certain cases, and the
evidence before us shows that such law as regards the transfer of lard has only heen
applied in its simplest form and that no attempt has up to the present been made
to introduce any system of settling land. We, however. consider it undesirable that
there should remain any power of introducing such restrictions, and we suggest that
it should be declared by Ordinance that in the case of land to which English law
applies no deed or will should operate to create any proprietary right over land other
than an estate in the nature of an estate in ‘fee simple or of a demise.

General Effect of Legislation.

87. Before we leave this part of our subject we would sum up the preceding
paragraphs by stating that in our opinion the enactments which we have quoted show
that whilst English law with regard to land is in force in certain parts of the Colonies
of the Gambia and Sierra Leone, yet with regard to the rest of the Dependencies their
Legislatures have shown unmistakably that so far as natives are concerned they are
entitled, in the absence of exceptional circumstances, to the benefit of their native
laws and customs.

NATIVE CUSTOMS GOVERNING TRANSFER OF RIGHTS OVER LAND.

LEADING CHARACTERTSTICS.

88. Before we are in a position to discuss the application of these general principles
to the different dependencies and the enactments specifically relating to the transfer
of land in each, it is necessary that we should considey, briefly the leading character-
istics of the native customs governing transfer of rights over land. These, it appears,
according to the evidence given hefore us, are in the main the same in all the parts
of West Africa with which we are called upon to deal, though, of course, there are
divergencies in detail, owing to differences of Jocal conditions.

It must be remembered that none of these Dependencies possess any written
records of customs. The knowledge we possess of mative customary law consists of
particulars as to practices which universally, or at least generally, obtain in relation
to the disposition and use of the land by communities or individuals. The mass
of evidence which has been laid before us, both orally and in writing, has enabled
us to arrive at certain definite conclusions as to the principles which underlie those
practices.

89. Of these principles, none, we think, is more clearly established than that the
individual who first clears the land and cultivates it becomes possessed of a definite
right over it, and of the improvements his labours have wrought upon it, rights which -
are sharved by his family and descendants. Thus Mr. Dennett traces the origin of
the communal system of holding land to the wandering of an individual from his own
community and his taking possession of “undeveloped and may-be unoccupied
lands”; Mr. Chris. Johnson, editor of the Naigerian Chronmicle, says: “It is a
“ fundamental law in Yoruba that the individual who is the first to enter and settle
“ upon a no man’s land (Tedo) and is able to show at any time a mark of first
 occupation, is the ownmer thereof”; and Dr. Maxwell, District Commissioner,
Sierra Leone, states : “ When natives in any part of the Protectorate [Sierra Leone]
“ are asked to state the conditions under which land is held by them, the answer
“ is the same, that the land belongs to the man who was the first to' bring it under
‘ cultivation, or to his descendants if he 1s dead.”
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90. A second principle of equally universal application is that the individual
only enjoys his rights as a member of a family. He does not stand alone, hut is
associated with his blood-relations. The individual instanced by Mr. Dennett marries
and has offspring. A family is formed. In course of time the younger generation
move Jurther afield and other families spring up. Disputes arise and it is necessary
to find an arbiter. The descendant of the original founder is chosen. Fe is the link
between the families which then form a house or clan, and he and his council
become the guardians of all the unoccupied land between the boundaries of the
families. As generation succeeds generation, the same process is repeated and a
number of houses or clans come info existence, As in the case of families, disputes
arise between the heads of the different houses and between members of each house
and its head. It is necessary to find a judge to decide these disputes. The heads
of the houses meet together and elect a judge, again in direct descent to the original
founder. This judge is the link between the various houses which then form a tribe,
and he and his council, composed of the heads of the houses, become guardians of all
unoccupied lands. The final development may then ensue. As the different families
grew into a house or clan, and the number of houses into a tribe, so the tribe
grows into several tribes and the heads of the tribes come together and elect a king.
The king, once more, is chosen from among the direct descendants of the original
founder of the first family. His court becomes the supreme appeal. He is invested
with priestly powers as incarnating the spirit of the original ancestor. He and his
council hecome the guardians of all unoccupied land between the boundaries of the
tribes. This is the basis of the communal character of native land tenure, which to
the mind accustomed to Iluropean ideas is its most striking characteristic.

91. A third principle is that land is considered as still the property of the
original settler, and thus as belonging to the past, the present, and the generations
to come. This idea was thus put by one of the chiefs of Jebu-Ode: I conceive
“ that land belongs to a vast family of which many are dead, few are living, and
 countless members are yet unborn.”

92. The statement that no land is without “owners’ is the symbolic expression
of this same governing principle tu native conceptions, accentuated as it is by the
spiritual significance which in native ideas is associated with the land. The European
view which regards uncultivated land, variously described us ““unoccupied,” ““ vacant,”
or “ waste,” as land which is unowned, finds no place in native custom, and is
contrary to all native ideas.

93. These principles hold good, whether we consider the original stage of a
community’s foundation, or the later stage when a community, be it large or small,
has evolved from the actions of individuals. In the latter case, the individual enjoys
his rights subject to the fulfilment of the political and social duties which devalye
upon him as a member of the community. So long as he performs those duties, he
enjoys security of tenure, and benefits from the fruits of his labours, but in the
event of a serious breach of the community’s laws be is liable to expulsion from his
holding.

94, Realisation of the corporate character of native social life is essential to a
true understanding of native land customs. The word “family ” has a much wider
significance in West African than is the ease in [Suropean sociology. According to
Mr. Francis Crowther, Secretary for Native Affairs in the Gold Coast, the standard
by which a family must be measured 1s a “traceable consanguinity.” According
to Mr. R. BE. Dennett, the family consists of the “departed father, the widow, the
¢ successor (son or nephew), his children (a husband and wives), his grandchildren
“ and his great-grand children.” Dr. Sapara "defines the family as composed of
“anyone who is connected by blood.” Every unit withm the family community is
entitled to a portion of the family land to cultivate: “Even if he has gone to live
“ clsewhere he has the right to return and on doing so would he given part of
< the family land to cultivate.” (Dr. Muxwell, District Commissioner, Sierra Leone.)
Native custom in this respect was clearly put by Dr. Sapara :— 5

T175. (Mr. Bllis.) Where is your family land 7—My family land is at Tlesha.

T776. But you have been living at Lagos and all sorts of places 7—Yes.

7778. Ts there any piece of land at this estate in Ilesha which is ear-marked as Dr. Sapara’s land ? —No.

T719. (Sir Frederic Hodgson.) If you went to live there would you get a piece of land 7—Yes, if I
went to live there.

7780. (Mr. Strachey.) Your brother is Mr. Sapara Williams?—Yes. . . . He is the head of the
family.

'171;82. Ts it true that as long as he lives at Lagos and does not go to the family land at Tlesha, he has
no particular piece of land of his own as it were 7—He has no piece of land of his own as such.
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95. The fundamental conception of native tenure, which looks upon land as God-
given, like air and water, and considers that every individual within the community
has a right to share 1n its bounties, persists in every form of native social structure.

96. 1t follows, therefore, that the ultimate ownership of land remains in the
community and that land cannot be permanently alienated. .

Thus, whether for purposes of discussion the smaller or larger sccial organisation:
be regarded as the landowning umit, the true foundation of all native government
1s the head of the house or clan. The head of the family has no land to dispese of
outside the requirementsiof the family. The head of the house has. HHis is the duty
to allocate land to families desiring fresh land and to strangers. Under the guidance
of himself and his council the land carries with it the responsibility or charge of
supporting the sick, indigent, infirm, and old.

97. If these principles are steadily borne in mind the contradictions which occur
in some of the evidence we have received are seen to be more apparent than real.
These apparent contradictions are largely due to an attempt to deseribe in European
legal phraseology a system of tenure which such phraseology is incapable of properly
describing.

Land not in actual cultivation will, in due course, hecome subject to family
possession. Meanyhile, it 1s the common property of the community as a whole.
When 1t is allotted, it ceases to be communal in the aceepted sense of the term, but the
holders thereof remain under social and political obligations to the community.

Every member of the community has the right to the user of as much of the
soil as he and those dependent upon him may need for their sustenance.

If he plants trees upon his holding they become his property even when the land
upon which they grow 1s in the occupation of others. ‘Ihe right to allot is inherent
in the heads of the community, but the right to have land allotted to him is no less
inherent in the individual. As a member of the community he has to perform certain
obligations. These obligations vary in accordance with local customs, but they appear
to be well understood and accepted by the particular community affected. They may
include :—

(@) Contribution towards community debts.

(b) Personal service on the chiefs.

(¢) Contribution from crops or from the exploitation of forest produce to the heads -

of the community.

In exceptional cases, such as religious ceremonials, or entertaining expenses, the
chiefs may call for special contributions. So long as these obligations are performed
and grave social misdemeanors are not committed the mdividual holder cannot be
disturbed. He enjoys a perpetuity of tenure, but he cannot sell his holding and he
may not mortgage it. He can, however, “pawn ” it or,the crops upon it for debt;
but the pawnee must evacuate the premises when the debt is liguidated, and native
custom is impatient of attempts on the part of the pawnee unduly to prolong
occupation.

98. Permanent alienation to strangers is equally foreign to native ideas. In the
words of Dr. Maxwell, “it 1s an unthinkable suggestion.”

«“Just as in Buglish law bequests may be set aside on the grounds of iusanity, so from a
native point of view any bequest of & man’s land to strangers would be regurded as uusound.”

When, however, there is abundance of land, strangers, members of other
communities, may be granted the temporary use of land, though on less favourable
terms than members themselves. Such stramgers may offen, as time goes on,
intermarry with the community and become absorbed in it. If the stranger uses
the land for shifting cultivation, he is not usually required to make any contribution
from his crops, but if he intends to grow cocoa or some otlier permanent crop, it
is now becoming the custom for him to arrange to pay a portion of his crop to the -
native authorities. This is a natural development, seeing that the extension of
permanent cultivation within a community must trench upon the area available for
the cultivation of food-stuffs. We shall return to this matter later on in our Report,
when we come tb deal.with the cultivation of cocoa. -

99. The above is a description of purve nafive tenure, such as it exists to-day
with local variavions in detail, but not in fundamental principle, in the Gambia and
Sierra Leone Protectorates, in Ashanti, in the Northern Territories, and, with a few
exceptions, in Southern Nigeria outside the restricted limits of fhe *“ Colony.”

Turopean influences of various kinds connected with gold-mining enterprise, and
with the exploitation of tropical produce, and, above all, perhaps, the introduction
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of English legal ideas with their conception of frechold and mortgage, so entirvely
alien to native conception, have tended to act as a solvent to native customary
Jaw. This process has been further assisted in the Gold Coast by the rapid
development of permanent cultivation (cocoa), and by the policy of non-intervention
pursued by the Administration, of which Chiefs and a certain class of educated
natives have taken advantage. Sales of land by the Native Authorities, alienation of
large areas for prolonged periods to strangers, and the growth within the community
of a species of individual owneérship are among the changes which these influences
have brought about. But apart from the Gold Coast and the old Colony of Lagos,
the policy of the Executive has been to check these tendencies; their operation is
virtually coniined to the fringe of Buropeanised seftlements on the coastline, and
even there the native system of tenure has shown great tenacity in resisting foreign
encroachments. Indeed, we find instances where land, having once passed under
the English system of tenure, has reverted to the native system. We shall return to
this subject later on, when we deal with the question of land tenure in the different
dependencies.

100. Before proceeding, it may be convenient here to state that, when describing
land belonging to a community we propose to use the term ‘“Community land ”;
when speaking of land allocated to a family we shall use the term family land ”;
while we shall employ the expressions ‘communal land” and ““communal tenure ”
as general terms to cover both. Tand which has passed under individual ownership,
in the sense which we describe in para. 105 below, we shall refer to as “individual
Jand.”

Rerarroxsaip or Nanve Custonvary Texure 1o Narive Poriey.

101. It is easy to see from what precedes how native polity and social economy
~are 1separably connected with the preservation of native tenure.

The heads of the community in their various stages are the arbiters in all land
disputes between their subjects. They are the allocators of uncceupied land, and
enjoy the privileges and emoluments pertaining to that position. When a family
has outgrown the land allotted to it, it applies to them for an increased area. Their
subjects, and strangers settled within their boundaries, possess and enjoy land subject,
as already stated, to the due fulfilment on their part, of political and social obligations
recoguised by the community. The power, resident by customary acceptance in the
heads of the community and their advisers, to' expel an occupant gnilty of serious
social misdemeanours is the community’s ultimate safeguard against social crime.
While the heads of the community are not entitled by native custom to interfere in
the usage or enjoyment of land which has been allotted to, and is in the occupation
~of, specific families, they are the general guardians of the community’s interests, the
chief of which is the undisturbed occupation of land. Upon the exercise of this
function, of the power of allocation, of adjudication in land disputes, and of the
power of expulsion for offences against the community, the prestige of the native
authorities depends, both as regards their own subjects and strangers settled within
their boundaries.

It follows that native polity must prove unworkable in the long run when one
or other, or all, of the following tendencies become operative :—

(a) When the native authorities are deprived of their powers by the Government ;

(b) When mnative authorities cease to use their powers as guardians of the

community’s interests, and arrogate to themselves a right of dealing with
unallotted land for their own pecuniary benefit ; or

(¢) When members of the community cease to recognise the inter-connected ties

of social custom and political allegiance and arrogate to themselves the
right of disposing of the land they occupy regardless of these uies.

The position is put quite plainly by Mr. Alexander, the Lands Commissioner for
Southern Nigeria :—

*The native kings and chiefs, great and small are necessarily ignorant of the pecuniary value of
land, but the rules aud restrictions of native tenure save them from themselves. . Grantdthem the power of
free transfer, and within a few years they will bave been induced to part with their powers over land
for the sake of obtaining and squandering ready money. Granf, again, to the actual occupier of the
soil, a free power of mortgage, with right to the unpaid mortgagee, to sell or enter into permanent possession,
and in the course of time the land will be under the control of money-lenders, and this Government faced
with the difficulties in an exaggerated form that have confronted British rule in Burma and Indin.”

102. That the general object of the British Government is to maintain native
polity in West Africa, and that it is so interpreted by the political officers, does not
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seem to De in question, and is stated or implied as a matter of course by the
numerous witnesses who have given evidence hefore us, or whose statements are
given in the Appendix. A recent declaration on the part of Sir Hugh Clifford, the
Governor of the Gold Coast, is particularly emphatic. In a recent speech to the
Legislative Couneil, he said :— o

“The tribal system, which has been evolved by the inhabitants of this Colony, supplies the natural
machinery for the administration of the people, and it is my earnest wish to see the authority of the chiefs
supported by all Government officers, and the chiefs and their principal advisers taken into the
confidence of the Government, and habitually consulted when any maftter affecting them and their people
is under consideration.”

It may be well, therefore, to give a few references to the views entertained,
expressed in explicit and in general terms, by political officers of experience and
responsibility, in regard to the close connection between the maintenance of native
polity and native customary tenure.

Mr. Alexander says (*) :—

¢ Native rule depends upon the native land system. They must stand or fall together. If it is the
policy of the Government to govern the natives through themselves, subject to Buropean supervisio,
retaining what is useful in their institutions, the native system of land tenure must be preserved ar
any cost.”

Mr. Dennett :—

¢ There is no doubt that the two things go together.”

Mr. James, Acting Governor of Southern Nigeria :—

Q. “(Mr. Morel.) Do you agree with Mr. Alexander, who says that the maintenance of native rule
(indirect rule) is intimately bound up with the land question ?—I quite agree.”

AMy. Fuller, Chief Commissioner of Ashanti:—
Q. « (Mr. Morel.) In the general way in regard to all matters affecting native custom you would
deprecate the undermining of native rule 7—3Yes, it is not advisable to interfere with their powers.”!

‘We now propose to deal with the laws specifically relating to the acquisition of
interests in land in the various dependencies which are the subject of our enquiry.

SPECTAL LAWS RELATING T0O LAND IN FORCE IN THE
VARIOUS DEPENDENCIES:.
WL
The Gold Coast.

103. Before dealing with the main part of our subject we shall say a few words
as to land held by the Crown, including land held undur statutory provisions in trust:
for the Crown.

CrowN LaND.

Sir Walter Napier observes in one of his Memoranda :—

“The amount of land vested in the Crown seems to be hut small, and I have found no legislation
dealing with it, though the Letters Patent printed in the Ordmances of the Gold Coast gives the
Governor the usual power to make grants of such lands: see Collection of the Ordinances, 1910,
page 1883.”

Mr. W. C. F. Robertson, Chief Assistant Clolonial Secretary, who has had fourteen
vears' experience of the Gold Coast, states that under the legislation of the Gold Coast
the Government must acquire the land, if they wish to possess it, from the native
proprietors, that there was no assumption at all of any individual right of propenty
in land on the part of the Government, and that the Govérnment has no right of
ownership.

Mr. Francis Crowther, with nearly fifteen years’ experience of that dependency,
in his very important and carefully considered evidence, told us:— )

It is, I think, gencrally admitted that land in the Gold Coast Colony is the property of the nitive
inhabitants, and that irrespectively of the merits of the proposal, the bour is too lute for the adoption
of any system of, ownership by the Crown designed to effect its administrative regalation. “Phere is,
I believe, an unwritten theory that the land within range of the guns of vhe forts is the property of the
Crown, but it this claim was ever asserted, it has long since vanished.” E

There appears to be very little, if any, Crown land at present held upon transter
from native authorities. Most of the land now held by the Crown has been acquired,

(") Puge 5 of a memorandum, dated 4th Nov. 1910, and printed in Lagos, on Native' Land of Tenure
in the Colony and Profectorate of Southern Nigeria. See also p. 152 below. .
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under the Public Lands Ordinance, 1876, for specific public needs, and is inconsiderable
n area.
It appears, therefore, that, so far as Crown land is concerned, no important question
arises with which we need deal in this part of this Report. - What is important, to
hear in mind is that the principle that the Crown has noinherent claim to the ownership
of the #ind has been universally recognised in the Gold Coast.
We cannot agree with Sir I. Belfield’s observation in paragraph 23 of his Belfield
Report (see para. 123 below):— Repory
* Lastly, the Crown possesses the inherent right of wltimus heeres to any land for which no other HE (el
owner can be found, but no case has oceurred in which that right has been exerciseable.”

This matter 1s dealt with by Sir W. Napier in his Memorandum, injfra, p. 146, and
he there points out that any right of escheat which the Crown may formerly have
possessed has now been given up.

Laxp orHER THAN Crowx LAND.

104. We shall now proceed to deal with land other than Crown land.

Stool Land.

We have already stated at length our views with regard fo what we have called
“ community land * throughout West Africa, and we do not propose to pursue the
subject further, except to explain that in the Gold Coast, what we have called
community land is known by the name of “stool land.” Every chief after installation
is entitled to sit upon the “stool’ of the community of which he is the head, and
the land of tbe community is known as stool land—and one, and iudeed a very
promiuent, object for which the property of the community can be used is the
maintenance of the dignity of the stool. In dealing with the Gold Coast we shall
therefors speak of what we have called community land as stool land, though for
the land which has become * family land ” we shall use that term as elsewhere.

Individual Land.

105. Alongside the communal system we find another system of ownership of
modern origin and characteristics. It is ownership by an individual as opposed to
a community or family, and its distinguishing feature, from our point of view, is
the power of alienation possessed by the owner, which is as wide as that of a tenant
in fee simple in England. We have had considerable difficulty in arriving at a
satisfactory term by which to designate this system of ownership, but finally we have
_decided to give it the name gf individual ownership, though we feel that the term
is by no means free from objection.
We haye had no materials placed before us which would enable us to reconstruct
the early history of this institution, and surmise would be of no value.

106. At some time—yvhen, we do not know—sales of stool and family land hegan to
take place.(*) Thus we read in a report of Mr Crowther that between 186() and 1870
certain chiefs started to sell land in the Densu Valley to individuals, but that the
right was disputed. There are, however, a series of reported cases, commencing in
the early seventies, which are set out in Sir W. Napier’s memorandum from which we zufia.p. 141,
think it appears that the Judicial Assessor sanctioned the practice of sales, holding et scg.
that the chief or the head of the family could sell the stool or family land provided
the consent of the requisite parties was obtained, though in the case of the sale of
family land Mr. Sarbah adds that ““the alienation must be for the benefit of the
“ family, either to discharge a family obligation or the proceeds of such alienation
“ must be added to the family fund.”

It would appear from the general principles which we have stated in an earlier
portion of this Part, para. 80, that the test of the validity of a transfer by a native
should have been whether such tramsfer was in accord with native custom or not

(1) The following evidence taken by the Select Committee on *“ The West Coast of Africa ™ in 1842 shows

that sales of land to Europeans in the Colony of Sierra Leone were taking place as early as 1842

“137. (Viscount Ebrington.) Would any one buy land of any particular chief who was the lord

paramount, or is the land subdivided into properties and purchased of any native who happens to be in

possession of it >—It is bought of any native \\;lw happens (oJJe in possessim; of it.
= . p

©139. In buying the property you negotiate with the chief, almost invariably ; he is ordinarily the
seller 7—Yes.” <
DI
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As we understand native custom, however, it does not permit of permanent alienation.
The grounds of ihe earlier decisions are not given, though in the later case of
Azzraidu v. Daidzie decided in 1890, Sir Joseph Hutchinson, the Chief Justice,
expressly stated that the case. which involved an absolute gift and subsequent sales
of land, must be decided according to native law. It is interesting. however, to note
that when the case came before him a second time on' a re-trial he found the Amswers
of the chiefs who gave evidence were contradictory, and disclosed no principle, and
accordingly followed a decision of the Full Court. which in 1878 sanctioned the
principle of sale.

As we have already stated, we think surmise on the matter would be of no value,
and we consider that the position which we must recognise is this, that when the use
of the land for residence or for the production of agricultural produce for export or
sale acquired an economic value, the right of possession of the land also acquired a
saleable value, and judicial decision did some time, perhaps in the sixties or earlier,
establish, side by side with the communal system, a system to which we have given
the name of individual ownership, and that this system must be taken to he legally
applicable in the Gold Coast, though there is much evidence that it is by no means
universally practised by the natives.

107. Nor did the Legislature discourage the course of judicial decision. In fact,
the provisions of the Supreme Court Ordinance as to enforcing the judgments of the
Court and of the Land Registry Ordinance with regard to the registration of
instruments affecting land presuppose that land may be hield hy natives as individual
owners.

The decisions to which we have referred sanction the sale of stool and family
land by the chiefs and heads of families, but give no countenance to a sale or
mortgage by the occupant of stool or family land of his interest as individual
property. The stool or family had, as we think, what would be called in Buglish
law, a reversion in the land, and for an occupant not only to sell his rights but also
to oust the reversioners would scarcely appear to be in accordance with either English
or native legal prineiples.

The proviso to section 19 of the Supreme Court Ordinance, to which we referred
in paragraph 67 above, cannot, 1n our view, be construed so as to enable an occupant
of stool land and a purchaser from him, by agreement between themselves, to convert
stool land into individual ownership, though under that section 1t might be competent
for an individual owner of land to agree with a person advancing him money that
the latter should have an English mortgage upon it.

Tt 1s a common practice for the Supreme Court to issue writs of execution under
which land in the possession of a judgment debtor is taken in execution and sold in
satisfaction of a debt. TIf as we think, an occupant of stool or family land could
not. sell, it is difficult to see how the Court caun, in accordance with principle, seize
in execution and sell his interest as iudividual property.

It appears from the cases cited by Sir W. Napier in his Memorandum (p. 133)
that family property cannot be seized for the private debt of a member of the family,
and that the Court would stay any order having this effect. When, however, in
1907 an attempt was made to apply the same principle to stool property, the result
was very different. The importance of the case of Lokko v. Konklofi ex parte
Bruce requires us to dwell upon it at some length.

The Lokko Judgment.

108. A full report of the judgments of Sir W. B. Griffith himself, as judge of first
instance, and of the Court of Appeal, where he also presided, will be found in
the Papers laid before the Committee. In that case a village and some cocoa and
sugar-cane farms occupied by the defendant had been seized and sold in execution
under a judgment against him. The land was claimed on behalf of the chief as
his stool land and, therefore, incapable of being taken in execution. The facts are
stated in Sir W. B. Griffith’s judgment in the following terms :-—

“Some forty years or more ago Jabba, the fathe: of Konklofi and Kwamin Kuma, came to Berekusn

with Lavte Koti, the then Onene of Berekusu, and was given the land in question to work upoun. He
worked upon it until about 1873 or 1874, or theresbouts, when he died. ‘The land was bush land, but
probably he had a small farm there, and the palm trees about the spot were regarded as for his use. His
two sons were young men at his death, hardly old enough to have farms of their own. bur as they grew

older they attached themselves particularly to the land their father had : Konklofi worked one pontion of
the land and Kwamin Kuma worked the other, a road being the line betweeu their respective portions. I da



DRAFT REPORT, ETC. 37

not think that Konklofi worked for Lamily (a female holder of the stool) as he states. All he would have
done would have been to give her, as stool-holder, occeasional presents of palm nuts, palm wine, yams, &e.
Konklofi had other farms on other parts of the Berekusu land where he worked by way of shifting
cultivation, bug the land in question he permanently seotled upon. e made a village on the land, prolmhlv
about twenty years ago, made a sugar-cane farm close by, where the canes would be allowed to SIOW s
long as the Soil continued good, and about five years ago made a cocon farm. e hus been in the Linbit of
gi\'ing <he Ohene and the cluimunl. as the heads of his family, & small portion of the produce of his shifting
cultivation, such as yams, &c., or of the bush produce, such as palm nuts and palin wine ; he does not give
them anything from the land in question. The land has never been definitely ullotted to him as his portion
of the stool |zmn| but it is recognised as his land, and I am satisfied that it could not he takeu from him
by the stool.”

In substance the decision is that the facts as found established that Konklofi had
hecome the individual-owner of the stool land, and that consequently it might be sold
under an execution upou a judement for his separate debt.

Sir W. B. Griflith observes in his evidence that ‘this judgment may have far-
* reaching results in transmuting stool property into private property.” We agree
that this decision may have most important results. The judginent is of the ]uoh(«l
judicial authority, and, subject to any Future decision of the Judicial Committee of
the Privy Council, must be regarded as declaratory of the present condition of the
law in the Gold Coast Coleny. It is, therelore, worth while to counsider how far it
leads us.

109. Tt 1s one of the principal difficulties in ascertaining the present state of the
law as to the transfer of land that there is nothing approaching to a cowplete or
accessible record of the decisions of the Supreme Courf. This is the more important
because of the wide powers which, as has been shown ahove, are given to the Supreme
Court by the Supreme Court Ordinance to decide what rules of English law are or
are not applicable, and what native customs are to be recognised and enforced. There
are, however, certain useful text-books, some of which contain notes of decisions of
the Supreme Court,(') and some important judgments have hbeen laid before the
(‘ommittee and are printed in the Appendix.

From such information as' these writers afford of cases decided by the Supreme
Court we cannot avoid the inference that the decision to which we have referred has
carried the conversion of stool property into private property a step further than had
previously heen recognised.

We find, for instance, a notice of a decision(®) in 1885 hefore Sir W. B. Griffith
himself, where the chief on the stool had re-entered on stool land which had for forty
years been in the occupation of the plaintiff, and had been cultivated by him swithout
paying any rent or rendering any produce to the chief. The question was put fo the
referees, prcﬂ.umqbly acting “under section 74 of the Supreme Court ()uhuame “ Does
“ this prolonged possession destroy the title of the original owner?” The referees,
who were the late Mr. Sarbah, who was a native barrister of great experience, and
two chiefs, replied that “sw@h prolonged possession does not destroy the title of the
* original owner.” It is probable that, strictly speaking, this answer of the referees,
though by the Ordinance binding on the Court in the particular case, would not be
regarded as laying down any general rule or as binding the Supreme Court in other
cases. 1t is the finding of the referees, not the decision of the Court. However this
may be, the apparent inconsistency of this decision, which is supported by the opinions
of Mr. Sarbah and Mr. Furley, quoted by Sir W. Napier on pp. 141, et seq., of his
Memorandum, appears to be inconsistent with that in the Lokko case, which latter
judgment shows that individual ownership is being favoured by the Supreme Court,
and that if its advance is to be checked or regulated clear rules should be laid down
by the Legislature.

110. The facts stated in the extract {rom the judgment in Lokko’s case are con-
sistent with what appear to be the chavacteristies ol the ordinary relation of the holder
of the stool to the occupant of a portion of the land of the stool. (See above, para, 97.)
It seems that the case was treated by the court exactly as a similar question would
have been dealt with in an Iinglish court. In lngland the way in which the right
to the land had devolved, the tacit recognition of the possession by the defeudant and
his father, the exercise of the right of l)mldln and planting on the land, the absence
of all eVldence of the payment of rent or 1(“‘11(101‘1{]0‘ other servicés to the original
owner of the land, \vou]d have raised a very smmd prcsumphon that the occupant

l) We may espt,uml\' mention Mr I Ly es Rexl\\ (unnm nts on some (rdinances of Llu (10141 Coust
(/ulnny, the excellent treatises on Fanti Jaws by the late Mr. Sarbah, a leading native barrister, and the
volumes on ** Gold Coast Native ITustitutions,” and * The ‘Truth about the West African Land Question,”
by Mr. J. E. Casely Hayford, also a native barrister, who gave evidence before us.
(%) Eceobang v. Kagan, Sarbah : ** Fanti Customary Luws,"” p. 109.
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was tenant in feec simple of the land; and, though it might be an admitted fact that
the land was originally the property of the stool, the operation of the Statutes of
Limitation would under the circumstances of this case practically have converted
the right which was originally only a tenancy at will into an estate in fee simple.

‘When, however, the facts relied on i the judgment are looked upon from the
point of view of native custom, their consideration leads to a very different ‘result.
As we have already pointed out, it is a leading principle of Gold Coast customary
law that stool land is inalienable by the person actually in occupation of the land.
The land cannot by any act of the occupier be converted hy gift or sale into private
property in the hands of another person. But short of the power of alienation the
occupier enjoys rights similar to those of an owner of the land From the point
of view of native custom the facts relied on m the judgment of the court, so far
from leading to the inference that the land thus dealt with has been separated from
the slool, are the ordinary and typical incidents attending the customary occupation
of stool land. The occupant can use the land as he pleases build on it, plant trees,
cultivare cocoa or rubber and dispose of the produce. At his death it devolves
according to local custom. What he cannot dol consistently with native custom is to
alienate 1t, whether by sale or mortgage, so as to give the purchaser or mortuagee
a right ovel-ndmcr that of the stool.

Bearing of the Lokko Judgment on Family Land.

111. Though the judgment in Lokke’s case shows the risk which the maimtenance
of stool land is under at present, Sir W. B. Griffith” shows that the like danger does
not exist, at any rate at present, with regard to family land : —

* The decisiouns as to family land, which reach far back, show that the English courts will not, other than
in exceptional cases, permit family property to be seized in execution. In this way the family reaps the
advantage both of the native and English law, without the disabilities of either system. By native law the
family property could not be seized for the debt oi one of the members, but any member of the family
might be panyarred (1) until the family paid the debt and expenses: the Englisi law put an end to the
panyarring, but allowed the family to retain the advantage of non-seizure fora private debt. Had section 19
of the Supreme Court Ordinance, 1876, been in force at the date of the first decision it is possible that
the courts might bave invoked the aid of the concluding words of that section, and have required the
family to p: nd, in defanlt, have allowed the property to be sold. That course, however, was not adopted
and the law is now settled in favour of family property.”

It must, therefore, be recognised that the general rule is that family land cannot
be taken or sold in execution for the private debu of the occupant of the land. The
custom appears to be that though the occupant has the free right to use and enjoy

. the land, this land cannot be alienated either voluntarily or involuntarily as 1f it were

individual Property.

112. Tt seems to us that the probability that this decjsion may have far-reaching
results in transferring stool property into private property, imposes upon us the duty
of considering whether any and what steps should be taken by the Legislature to
check or to regulate the conversion of stool land into private property in the manner
in which this result has been accomplished in the case under consideration. We
propose that the practice should be limited by laying down that all land that can be
shown to have been stool or family land shall be presumed to remain as such unless
the occupier and his predecessors can prove that they have occupied it for a certain
number of years in a manner incounsistent with the rights of the stool or family.

113. We do not think that it would be proper to interfere with tle vested rights
of persons who ave now thke individual owners of land, in other words we do not
recommend that where any person has the rights of an individual owner those rights
should be taken from him. The question as to who has the rights oi an individual
owner is a [urther question and one of considerable difficulty. We should have
wished the holding of an iuquiry into the claims of all persons alleging themselves
to be individual owners, with a view to registering them and establishing a registry
of title applicable to them, but we have come to the conclusion that the holding of
such an inquiry would result in a flood of litigation which' would aggregate an evil

(V) Panyarring, or kidnapping individuals in order to obtain restitutionof goods or money unjustly withheld,
wus formerly cammon among the Fantis on the Gold Coast. If a resident. of one place was indehted to
a native of another place, and would not discharge the demand, or withheld propenty improperly, the
firet pative of the former place who might fall into the bands of the creditor was detained by him until the
claim was settled or the property restored, which was often promptly acceded to, for the family of the man
detained immediately compelled the debtor to release their relative by discharging the debt. See note on
p- 282 of Sarbah’s ** Fanti Customary Laws " (Second Edition),
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which, as we shall show hereafter, is already a cause of grave concern. We have,
therefore, reluctantly come to the conclusion that we cannot recommend any reform in
this direction, but must leave the question as to whether a person is entitled to sell
or mortgage a particular piece of land to be decided by an intending purchaser or
mortgagzee subject to any recourse he may have to the Courts by law.

114. We shall presently discuss the Concessions Ordinance, which was an attempt
on the part of the legislature tosaleguard the rights and interests of native communities
by subjecting certain transfers by them to Government supervision, and shall defer the
question until after that discussion, as to whether the powers of alienation possessed
by communities and families should not be further safeguarded and controlled.

Partition of Family Land.

115. Mr. Willoughby Osborne speaks of the practice of the Supreme Court to grant
a partition of family land at the instance of the purchaser of a share of one ol the
members at a sale under a writ of execution. Such a proceeding, however, would
apparently be contrary to native custom. The ownership of the land by the family
1s not analogous to that of temancy in common under English law, but is a joint and
indivisible ownership, no part or share of which is capable of heing alienated either
voluntarily or involuntarily by any individual occupant of a portion of the land.

Although Sir W. B. Griffith does ““not recollect ever having heard of family land
 having been partitioned,” the point should not be lost sight of in any future
legislation on the subject of land tenure.

Law relating to Individual Ownerslip.

116. This form of ownership in the hands of a mnative involves on the part of
the owner power fto sell and to mortgage during his lifetime. His power to dispose
of 1t by way of testamentary disposition appears to us to depend upon custom, as also
does devolution after death when there is no will, the general rule being that native
individually-owned land becomes family land on the death of the owner intestate.
The statutory exceptions to this rule are set out in Sir W. Napier’s Memorandum,
page 147.

In the case of a non-native English law would primd facic he the guide.

It is interesting, however, to note Siv W. B. Griffith’s experience of the action of
the Supreme Court in cases of Mohammedans and others who are natives of Wost
Africa but not of the Colony. Speaking of section 19 of the Supreme Court Ordinance,
he says :—

* The section seems oblivious of this large class of West Africans as, though it deals with the case of

_dizputes between Buropeans and nut"\'es (of the Colony), it is silent with respect to nou-Gold C
natives. The practice of the Supreme Court, however, has been 1o apply this section in the ¢
non-Gold Coast natives between tliemselves in the same way as in the c of Gold Coast natives,
that the Court applies the Mohamedan Jaw in the case of Mohamedans from without the Colony wnd
would no doubt apply the Ashanti or Yoruba law in fhe case of Ashantis or Yorubas. This well-established
practice might fairly be said to come within the scope of the closing words of section 19, viz., that the Court
should, wlhere there is no express rule, *be governed by the principles of justice, equity, and good

conscience.’

Land held under Native Tenuwre.

117. This distinction between the laws applicable m the case of natives and non-
natives brings us to the question of the phrase *“land held under native tenure ” which
as we have already seen is used in the Native Courts Jurisdiction Ordinance. There
have been attempts to argue that lands which have heen dealt with by written
instruments are no longer to come within this expression. The judgments set out
on pages 126-128 of the Papers laid before the Committee show that this line of
argument has not so far been successful, aud it would seemn to follow from the pro-
visions of the Supreme Court Ordinance that land held by a native is land held by
native tenure unless it is the subject of an ISnglish mortgage or of an English lease.

Where land is sold or mortgaged and the purchaser or mortgagee is a non-native
the land so dealt with, for a time at all events, ceases to be helfl under native
tenure, and the purchaser holds the lands free from any obligation as rvegards ducs
or services in respect of his holding towards the chief or community. He is free to
alienate the land as he pleases by deed or will. We say “for a time at all events,”
for it is a curious proof ol the inveteracy of the customs regulating native tenure that
if the land is again acquired by a nafive it frequently returns to the dominion of
native custom.
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In his memorandum on native tenure Sir W. B. Griffith, speaking of transfer of
rights over land by an individual native, puts the point as follows :—

There is no reason why land should not be sold to a non-native, e.g., to a European, by the native
customary methods, and such land elearly would not be held under native tenure ; then let that European
sell suchiland to another Kuropean, by an ordinary English conveyance, there can be no donby whatsoever
that the land would then notde held under native tenure. Now, suppose this second Europeanssells this
same land to a native, A, and suppose A's hrothers, B and C, to bave helped A with cash to buy that
land, then the English courts would hold that theland was the family land of B and €, and thus would have
all the customary incidents of family land, and’ would, in my opinion, be held under native tenure. These
concrete illustrations go to show that the tenure under which the land is held can vary with the status
of the owner, and that no owner impresses ou the land any permanent form of tenure.”

The conclusion thus expressed by Sir W. B. Griffith as the result of his great
experience in the Supreme Court that “ the tenure of land can vary with the status
of the owner” appears to us to be of great importance, and to be consistent with
the views of the most: experienced of the administrators of the Gold Coast. It
should be borne in mind in any fresh legislation which may be recommended with

regard to the tenure and transfer of land.

Mode of Transfer of Indwidually Owned Land.

118. A further important matter is with regard to the mode in which a conveyance
either by a communivy, a family or an individual owner can be made. As we should
expect a transfer which js valid by customary law is as valid a mode of transfer as a
conveyance with the formalities of an English deed. It would appear, however, that
it 1s rapidly falling into disuse. Sir W. B. Griffith, in his judgment in a case
under the Land Registry Ordinance, says :—

It is only the peculiar position of this Colouy which allows a parol sale of land among natives ;
in most places the Statute of Frands or some similar enactment forbids it ; here we are bound to pay
respect to native customary law and consequently to permit befween natives sales of land by parol,” and
again, “Bxcept in the bush, sales of land Ly native custom, are of infrequent occurrence and year by
year they will become less frequent.”

Regustration.

119. No discussion of the principles affecting the transfer of land wenld be
complete without a reference to the Land Registry Ordinance, 1895. The object of
this Ordinance was to set up a registry of all instruments affecting land, and its
main provisions are set out in Sir Walter Napier’'s memorandum, page 133. Since
that memorandum was written judgments on several cases have been set before us.
The results of these decisions may, we think, be roughly summarised in the
following propositions :—

(1) That as between registered instruments priority of registration gives priority

of title. =

(2) That as between a registered instrument and an instrument prior in date,

' which could have been but was not registered, the former has priority.

(3) That as between a registercd instrument and a prior parol sale, made in
accordance with native custom, the latter has priority. In other words the
purchaser who has searched the register and has paid his purchase money
and has registered his conveyance may find that a parol purchaser of whom
he had no notice has priority over him.

120. The inconvenience of the latter principle needs no comment from us. Sir
W. B. Griffith says in a judgment reported on page 98 of the Papers laid before the
Committee with regard to these parol sales :—

“ Probably the Legislative Counecil deemed it vise when enacting the Land Registry Ordinance, 1895,
to pay no heed to such sales ; they probably thought that the ftime had not yet arrived to deal with such
sales and that it would be preferable to suffer the anomaly than either on the one hand to forgo the
udvantage of registration of instruments affacting land or on the other to abolish the nafive customs as to
sale of land.”

We propose to recommend a measure which may put an end to this defect in
the law.

L
LEGISLATION AS TO CONGESSIONS.

121. The next enactment with which we have to deal is the Concessions Ordinance,
which was passed in 1900. Tt is not possible thoroughly to appreciate the pro-
visions of this Ordinance without some reference to the Land Bill of 1897, introduced
by Sir William Maxwell, the then Governor of the Gold Coast, for which it was
substituted.
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&bous fwenty years ago the value of the Gold Coast as a producer of gold cansed
- a speculative movement on the Load on Stock Iixchange which soon attained consider-
able proportions. Prospectors and “concession hunters” flocked to the Gold Coast
and entered info negotiations with native chiefs. It soon became apparent to the
British authorities that the law (or rather the absence of 1'1.w) wherewith to meet
this new situation of fact was wholly inadequate, and that grave injury was threatened
to the rights of the natives of the Gold Coast and to public interests generally.
In a message to the Gold Coast Legislative Council on March 10th, 1897, Sir William
Maxwell stated :—

© Native chiels cannot be permitted to deal uncontrolled with public rights, and the transactions by
which it is alleged that private rights have been ereated over public land, in a manner wholly
unknown to the native tenure of West African tribes, require examination and possibly extensive
modification.”

He sought to regulate the position by a Bill entituled “ An Ordinance to regulate
“ the administration of public lands and to define certain interests, and to constitute

a Concessions Court.” This became known as the Lands Bill, 1897.

The preamble was as follows-

“ Whereas from ftime to time various instruments purporting to create interests or rights over land
in the Gold Coast Colony, especiully in regard to mining and timber felling, have been executed by
natives claiming to be chiefs or persons in authority, and whereas the claims of such persons to be
chiefs or to lm\ the requisite authoriry to create such rights and inferests is not in all cases admitled,
and it is doubtful if the disposal of the land of a native fribe or community to foreigoers is lawtul by
native custom, and whereas there is reason to believe that certain of the instruments dJOl‘U‘:.\I(] have
been made improvidently and without adequate consideration ;

= And whereas the rights of persons claiming under all sueh instruments are doubtful, and in certain
cases there has been lmmmm\ owmg to uncertainty of boundari

< And whereas, in respect of centain alleged concessions, nothing has been done to develop the rights
supposed to have heen created by such instruments

« And whereas the uncertainty of native customary tenure is caleulated to retard the development
of the Colony :

« And whereas it is expedient to provide for the proper exercise of their powers by those entrusted
with the disposal of public land and' to prevent the improvident i therein and rights
thereover, aud to facilitate the acquisition of public land by private persons on proper conditions, zuul
to decide upon the validity and scope of claims founded upon grauts of land, or mineral or other
concessions alleged to have been already acquired from native chiefs or other persons.”

The methods by which these objects were to be attained under the provisions of the
Bill are explained in Sir Walter Nupier’s memorandum. In some respects they were
certainly open to the criticism that the provisions of the Bill did not accord with
established native customs. Under those customs there was no such thing as land
which was not subject to proprietary 11011‘[\ of some community or its membe In
other words, there was no such thing as “ public” land in the sense in which that

—term was used in the Ordinance.

122. The Bill provoked strong opposition. A deputation came to England to see
Mr. Chamberlain, then Secretary of State for the Colonies. The burden of the
representations against the Bill was that all land in the Gold Coast was owned either
tribally, communa]l\' by fJ.H]lIle: or by individuals; and that to invest the Crown with
the proposed powers over  public ” land, whether ﬁ(-unlly oceupied or not, would be
a violation of native rights and an infringement of the spirit of the agreements, and a
distortion of the historical sequence of events, through which British rule hecame
established in the Gold Coast.

Mr. Chamberlain acceded to these representations. The main provisions of the
Bill' were dropped. The project of constituting a “concessions court” remained,
though, as Sir Walter Napier points out, it was mvosted with wider powers than those
proposed in the Bill. The right of the native chiefs to alienate the land of their people
for periods up to one year short of a century, subject to the provisions of the
Concessions Ordinance as to details, was tacitly admitted. In Mr. Chamberlain’s
words

«The native owner is left free, as now, to make his own bargaiv if he wishes to sell to a European,
and the benefit of his bargain is not interfered with, but, on the contrary, is more effectually secured to
bim by the conditions which the Bill imposes o the grantee.” (Despateh of Dee. 5, 1899.)

Tae CoxcussioNs OrpiNaxce, 1900.

123. We shall now proceed to discuss the provisions of the Concessions Ordinance
at length, but belore doing so, it may be convenient to state at this point that the
provisions of the Ordinance formed the subject of an enquiry by Mr. H. Conway
Belfield, C.M.G. (now Sir Henry Belfield), who was sent out at the beginning of 191z
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in view of the many complicated land questions that had arisen in the Gold Coast, to
report on' the legislation governing the alienation of. native lands in the Gold Coast
Colony and Ashanti. His Report was published in July 1912 [Cd. 6278], and in
framing this part of our Report we are much indebted to Sir Henry Belfield’s
researches, as the numerous quotatlons from his Report and from the eVIdence taken
by him show.

Passing to the consideration of the provisions of the Ordinance, we shall see that,
since the passing of the Ordinance, there has been a considerable divergence of
opinion as to what transactions come within its purview. The important matters to
bear in mind are that at the time the Ordinance came into force alienation by chiefs
and families was recognised by the courts, provided that the consent of the proper
parties was obtained, that the Ordinance did not validate any alienation which was not
previously valid, but that in certain cases it controlled, and limited this alienation.
Any transaction not within the purview of the Ordinance derives its validity from, and
must be decided by, the general law of the Colony.

Before, however, we discuss details, 1t will be advisable to examine the general
scheme laid down. The object was probably to induce every holder of a concession
from a native chief of mining or forest rights to bring his concession before a court in
order that 1t might be ascertained whether it complied with certain rules laid down for
the protection of the natives, e.g., that it should be fair, be properly understood, for a
term not exceeding ninety-nine years, and should not derogate from the customary rights
of the natives, “in respect of shifting cultivation, collection of firewood and hunting
“ and snaring game.” If 1t complied with these rules a certificate of validity would
be given, estabhbhmg an absolute title to the rights granted, and power was given to
the court to modify the terms of the contract in order to bring it into conformity with
the rules.

The Ordinance does mot render an uncertified concession void, but section 8
provides that—

“ no proceedings shall, without the leave of the court, be taken to give effect to any concession unless
such concession has been certified as valid by the court.”
General Scheme of Procedure.

124. The procedure is very succinctly sketched out by Captain Lees, the late
Director of Surveys, in the following paragraph :—

“ A brief description of the procedure in taking up a concession is necessary ; the applicant approaches
the chief of the district, and the terms as to area, consideration money, oceupation and mining rents are
settled, the rents being subject to revision by the Court ; these terms are embodied in a deed, drawn up in
complex language, the deed being ed by both p'xrﬁe\ one of whom understands very little about it ;
within six months (section 9)) of the date of ‘the concession, a nofice coutaining certain defails of this deed
(Form A. Schedule to Rules under section 6 of the Concessions Ordinance, 1900), must be filed with the
Registrar, the penalty fornou-compliaunce (mctlou 9 (2) ) being a monetary one, and this notice is promulgated
in the Gazetle ; at any time after the expiration of three montha frofn the dale of filing the notice (section
D inquiry may be held by the Court as to the validity of the concessiou ; this inquiry baving proved
actory, a Court Order for suny y is made; this Order, or a certified copy, is forwarded by the
concessionaire to the Director of Surveys, who arranges for a certain proportion of the survey fees to be
deposited, and for the land to be surveyed ; the survey having been completed, and the fees paid, the plan,
fogether with three trac rwarded to the conce jonaire, who can then go into Court, and, subject to
no opposition being eutqetl “obtain his certificate of validity.”

Definition of “ Concession.”

125. By section 2 of the Ordinance the term ““ concession * is defined as meaning—
“ any writing whereby any right, interest or property in or over land, with respect to minerals, precicus
stones, timber, rnbbe\ or other products of the soil, or the option of acquiring any such night, interest, or
proper! to be either directly or indirectly cmmtexl or agreed to be rrmmed by a native, but shall
not include an assignment of & concession as above described.”

The grantor of the concession must be a “native,” a term which by the same
section—
““includes all persons of African birth who are entitled by native custom to rights.in land in the Colony.” —

Grant to a “ Native.”

126. As we have already pointed out, it is probable that the Ordinance was
intended originally to regulate grants of rights over lands by native chiefs to
Buropeans ; but there appears £o “be nothing to prevent the Ordinance operating In
the case of a grant to a native.

Subject-matter of a Concession.

127. Tt has been pointed out that the Concessions Ordinance was suhstituted, by
the action of the Colonial Office, for Sixl William Maxwell’s Bill. That Bill, as is
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shown by the preamble quoted above (paragraph 121), contemplated only or mainly
the grant of rights of mining and of felling timber. The definition of * concession
in the Ordinance of 1900, in addition to rights relating to mines and timber, includes
rights relating to rubber and other products of the soil.

The definition in question cannot be said to be free [rom dificulty, and was
in factthe subject of judicial decision within a few months after the Cloncessions
Ordinance came into force. The claimant in Concession Enquiry No. 63 asked that
a writing which in its terms appeared to be an absolute grant should be certilied,
as he desired to commence mining. operations on the lands comprised on it, “which
he says were bought by him for mining purposes.” Mr. Justice Nicol held that
mining rights were indirectly granted by an absolute conveyance of land, although
not mentioned in it, and that the Court could validate such a conveyance, making
any modifications In it, e.g., as to the period of its duration, which were required {o
bring it into conformity with the rules to which we have alveady referred. This
decision of Mr. Justice Nicol has heen followed by the Courts ever since, and
apparently 1t has been generally considered that every conveyance of land, even from
native to native, which would indirectly operate so as to include the minerals under
it was within the definition, even if taken without the intention of mining or of
dealing “ with timber, rubber, or other products of the soil.”

Agricultwral and Arboricultural Concessions.

128. It was perhaps in view of this decision that the Legislature in 1905 amended
section 8 of the Ordinance, which, as we have seen, provides that no proceedings are
to be taken to give effect to an uncertified Coucession without the leave of the Court
by enacting that the Court should not, unless it sees good reason to the contrary,
withhold leave in the case of a Concession which is a sale of land where such land
has not, in the opinion of the Court, been purchased for the purpose of mining,
timber cutting, or rubber collecting. i

The policy underlying this amendment in fayour of agricultural and arboricultural
concessions was followed in the next year by the Order in Clouncil of the 11th April
1906, with which we shall deal later. :

129. Although the above would appear to have been the view of the Judicature
and the Legislature it does not seem to have been shared by the general public, who
disregarded the Ordinance in purchases of building sites or land for ordinary native
farming, nor would it appear that the judicial view obtained universal acceptance
in the legal profession, for Mr. Giles Hunt raised the questiorn hefore us whether the
words in the definition “other products of the soil” are to be confined to natwral
products of the soil, such as the fruit of the wild oil-palm trees, or whether they
are wide enough to cover artificial products, and include concessions for the purpose
of planting and cultivation of cocoa, or oil-palm trees, or rubber. This question has
assumed recently much practical importance. So far as we are aware, there is no
judicial decision on the point. Mr. Giles Hunt, who has had a very large professional
experience in the working of the Ordinance, is of opinion that the Ordinance does not
apply to planting or cultivation of trees or other produce, but that any such grant
may be brought within the Ordinance by judicious conveyancing, .e., by putting into
the deed of transfer a grant to work mines or timber in the conceded area.

130. The view, however, taken by the Colonial Office and the Government of the
Gold Coast appears to be different. In the returns we have obtained, giving the
number and particulars of concessions which hayve been proceeded with at least
partially under the Concessions Ordinance, we find that agricultural or arboricultural
concessions are included as a recognised class of concessions operating under the
(Concessions Ordinance. So, too, the Order in Council of April 11, 1906, referred to
by Sir H. Belfield, and commented on in Sir W. Napier’s Memorandum, shows that
grants for these purposes were regarded as falling within the definition of a concession.
Power is given to the Governor in Council by section 3 of the Ordinance to exclude
from the operation of the Ordinance, subject to any conditions which he may impose,
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any class of non-mining concessions. In exercise of this power, the Oubler in Council Znfra,
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satisfied certain conditions.
These conditions were :—
(1) The concession must not inyolve mining rights.
(2) It must be duly stamped. . g
(3) It must be duly registered under the Land Registry Ordinance, 1895.
F 2
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() Tt must, if it is in respect of an area exceeding one square mile, have the
consent of the Governor endorsed on it or on a certificate (szc) copy
of it. The Governor is empowered to withhold his consent swithout
assigning any reason.

131. Sir H. Belfield, in commenting on this Order in (ouncil, thinks that grants
for the purpose of agriculture and arboncultule ave not within the sr'ope of the
Concessions Ordinance. We think this is scarcely an accurate statement of the
position.

Assuming that agricultural and arboricultural coneessions are within the definition,
we think that the result would be that a duly stamped and registered grant of
the laind would be quite outside the Ordinance 1f the area comprised in it was one
square mile or under, but that if it exceeded one square mile it would be within the
scope of the Ordinance, unless the consent of the Governor was obtained.

- 132. The Order in Council was amended by a further one of the 28th June 1913,
which required the consent of the District Commissioner in cases where the area of
the concession was one square mile or under. In his statement of the objects and
reasons the Attorney-General said :— ;

It is necessary to ensure that natives selling their farms should haye the assistance and protection
of an cxperienc(, person to prevent unfair b'ugams and' prevent people from acquiring or getting the
option of acquiring and holding considerable extents of such lands just for the purpose of lmldlug as a
gamble in the hope of creating a fictitious value and thereby obstructing the use of the land.”

133. The attention of the Committee has been drawn to a decision of the Privy
Council delivered on the 29th April 1914, in the case of the Wassaw Exploring
Syndicate, Limited, v. The African Rubber Co., Limited, and we have been favoured
with a memorandum on the case by Six W. B. Griffith, which is set out on p. 305 of
the Papers laid before the Committee.

The facts were as follows:-—In 1906 the African Rubber Company obtained a
concession whereby five square miles of land were  granted let and demised ™ to them
“and all rubber vines, fruits, trees, root and grass rubber, timber of all deseription,
“ and surface rights and property in the said surface land and premises.” The
demise included all mines, mineral substances, precious stones, &c., and gave
power amongst other things to do all matters and things so '11)solutely and fll'fe(‘twel\~
as if the African Rubber L‘ompam were for the time thereby * intended to be demised
absolute owner of the fee simple.” As to timber the Compmy had power to fell and
carry away “all trees, timber, shrubs and plants, either for the purpose of carrying
* on the works of the lessees or for the purpose of sale.”

In 1909 the appellants, the Wassaw Syndicate, obtained a concession, part of
which related to the same land as had already been the subject of the concession to
the African Rubber Company in 1906.

This later concession purported to “demise and grant the land together with all
the mines and minerals therein ” for ninety-nine years. ‘I'he Syndicate were given
power amongst other things to take and carry away minerals, and also to fell and take
away timber for the use of the steam engines and machinery used in the said mines
and for the erection and maintenance of any buildings, &e.

The Wassaw Syndicate  promptly” applied for and obtamed a certificate of
validity. This certificate was dated January 4th, 1910.

At the end of 1909 the African Rubber Company (the respondents) also took
steps to apply for a certificate of validity for their concession which, as above stated,
was obtained in 1906. This application was opposed by the Wassaw Syndicate (the
appellants). The Supreme Court of the Gold Coast, on July 29th, 1912, affivming
the decision of the court of first instauce disallowed the opposition to the grant of
the certificate to the African Rubber Company, and the appeal to the Judicial
Commifttee was against this disallowance.

The contention of the appellants, both before the Supreme Court and the
Judicial Committee, was that by section 23 of the Concessions Ordinance “a certificate
¢ of validity shall be good and valid from the date of such certificate as against any

¢ person claiming adv ersely thereto,” and that consequently they were entitled to
the exclusive fossession of the land which had been previously demised to the African

Rubber Company, and to treat the respondents as merc trespassers on the land to
the surface of which as well as to the mines and minerals contained therein they
claimed to be entitled.

It was admitted throughout the argument, both in the Courts of the Gold Coast:
and in the Privy Council, that, in so far as rights covered by the Concessions
Ordinance were concerned, the fact that the appellants had obtained a certificate of

««
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validity on January 4th, 1910, gave them priovity of title over any similar rights
purporting to have been granted to the respondents by the Concession of 1906. It
was not disputed that the certificate of validity conveyed fto the appellants the
mining rights and such surface rights as to timber and otherwise as are incidental to
mining, and that to this extent the certificate of validity did override the prior
Concession of 1906.

With regard, however, to the rights other than mining rights over the land as to
which the appellants claimed priority by reason of their certificate of validity, the
Judicial Committee held that the certificate of validity did not give the appellants
any such priority. But the Judicial Committee went further, for it expressly stated
that the definition of “concession ” “does not extend to a demise of the surface of
¢ the land, nor does it extend to a sale or lease of the land itself. Even if the lease
¢ were construed as a demise of the land it is something which is nof a concession
and to which priority under the Concessions Ordinance has no application.”
With regard, therefore, to the demise of the land for purposes other than mining,
section 23 of the Concessions Ordinance and the certificate of validity gave the
appellants no right of priority over the previous uncertified grant.

134. This decision, as Sir W. B. Grilfith points out in his memorandum, overrules African
the view which has apparently been taken by the Supreme Court of the Gold Coast No- 1048,
ever since the passing of the Qoncessions Ordinance as to the meaning of the term P 0%
“ concession.” [t is now obvious that the procedure under the Concessions Ordinance
does not apply to any rights over land except those specified or implied in the
definition of “concession” in section 2. Consequently land sold or leased for building
or residential purposes would not be within the ordinance, and does not require the
confirmation of a certificate of validity. Sir W. B. Griffith refers to the decision of
Mr. Justice Nicol above referred to in para. 127, and further points out that fhe
Legislature has in two ordinances recognised that a sale of land is a concession within
the meaning of section 2 of the Ordinance. He suggests that some ‘“definite action
“ be taken to get rid of this awkward position” which results from the apparent
conflict which has arisen betiveen the ruling of the Judicial Committee and the
long-established practice of the Supreme Court.

We do not feel called upon to speculate as to the effect which the recent decision
may have upon certificates of validity already granted, but we think that the objec-
tions to which we have referred point to the urgent need of such a change in the
methods of transfer of rights over land in the Gold Coast as will obviate the
difficulties and uncertamties which are involved in the procedure set up by the
Concessions Ordinance.

We hope to suggest an amendment of the law under which, in the future, similar
difficulties will not arise.

[

F

Options and Prospecting Licences.

135. Besides the ferminable rights over land, in the nature of leasehold interests,
which can be validated under the Concessions Ordinance, that Ordinance includes by
section 2 in the definition of “concession,” the grant of an option to obtain a con-
cession of any of the rights over land specified in the ordinance. The duration of
the right to exercise an option is confined to three vears. These options have been
mainly granted for mining purposes, though there appears to be nothing to prevent
the validation of an option for any class of concession. The granting of options
has been found by experience to be open to grave objections.

Sir H. Belfield’s view is thus expressed : —

“The objection to the recognition of options is that tliey can be made use of by unserupulous specu-
lators and promojers fo persuade people that they bave property to sell which is not in fact at their
disposal. So long as a person can obtain for a sinall sum an option of selection for three years over an
extensive area, he is able to acquire a document which may be accepted as a title by people in Europe
1ot conversant with the conditions of teoure in the Colony Such a document is thus invested with a
marketable value to whicl it is wot entitled, and it is only when it has changed hands that the purchasers
discover that they are in possession of nothing more than a right of selection contingent on the disbun
ment of a further substantial sum. Presumably, recognition wa i the ordiue')\(:e to this form of
interest in consequence of representations that time must be allowe lies given for the examination
of likely arcas, before selection can be made. This is undoubtedly necessary, but it is pot necessary und
it is not desirable that the facility should take the form of aun option. The time required by the miner for
examination of the land, and his right of ultimate selection, can be secured to him by remodelling the
system of prospecting licences in a manner which I shall explaiu later on, so that, while his legitimate
initerests are protected, he will be afforded no opportunity of foisting upon a credulous public a document
which gives rise to misconception and is instrumental in causing pecuniary loss. Whatever form of procedure
is adopted in the future, the practice of granting options should no longer be countenanced.”

F 3
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Mez. Giles Hunt, in the evidence before Sir H. Belfield, spoke of the danger of the
misuse of options for fraudulent purposes.

He stated that his own pracuice was to take a lease of the land for three years
instead of a mere cption. Such a lease would include a power to prospect and a
right to take a lease of any part of the land up to the statutory limit in respect of
avea for a period not exceeding ninety-nine years. The object of this method is to
safeguard the title of the grantee of the land within which it was desired to select an
area or to prospect.

136. We agree with Sir H. Belfield that the practice of granting options should
be prohibited by law. We also think that the practice of granting leases merely
for the purpoese of prospecting and obtaining a right of pre-emption is undesirable.
All that seems to be needed is a right to prospect by means of a licence under
proper regulations. We may point out that the Ashanti Concessions Ordinance of
1903, so far as regards transactions taking place after the commencement of the
Ordinance, prohibits options with respect to minerals and precious stones. Why
this amendment of the law was not extended to the Gold Coast does not appear.

We deal with prospecting licences in connection with mining. (See helow,
paragraph-215.)

PROCEDURE FOR OBTAINING AND VALIDATING A CONCESSION.
Application for Concession.

137. As we have seen, one of the grounds of the opposition of the native chiefs
to Sir W. Maxwell’s Bill was that it prevented the natives from dealing directly with
the grantees. The Gold Coast Concessions Ordinance was intended to leave the
native chief free to make his own bargain direct with the applicant for the con-
cession, usually a European or a European company. In this respect, as we shall
see later, the ('oncessions Ordinance differs widely from the law and practice in the
other West African dependencies. :

As we shall see later, when, after the experience of three years of the working of
the Concessions Ordinance of the Gold Coast, a measure on the lines of that
Ordinance was introduced into Ashanti, it was found necessary to introduce the
precautions of a measure of executive control. Unfortunately, however, no corre-
sponding amendments were made in the Concessions Ordinance of the Gold Coast.

The working of the system, established by the Concessions Ordinance of the
Geld Coast, of leaving the chief and his elders free to make their own bargains,
has been much commented upon both in the evidence given hefore us and that
collected by Sir H. Belfield. Sir H. Belfield states the practice thus :—

“The applicant for a concession, in the first instance, approackes the chief of the district, either
personally or throngh the ageney of a lawyer, and describes to him and his elders, orally, and through an
interpreter, the situation and area of the land which be desires to acquire, and the purpose for which
he wants it. When the chief has been made to comprehend these particulars as far as possible, and has
expressed his willingness to grant the land, the parties proceed to bargain as to the amount of con-
sideration money and rent to be paid in respect of it. When terms haye been finally settled, all details
are embodied in an indenture or deed of agreement, written in the Euglish language, which is usually read
over and explained to the chief and his councillors by the English-speaking clerk, but as these documents
have usnally been drawn in the complex langnage employed by conveyancers, the value of the explanation
given by a superficially educated African may be left to the imagination. Finally, the docuwment is signed
in duplicate by the respective parties, and one copy is retained by each.”

Need of Baecutive Advice and Supervision at early Stage.

i e

138. Strong comments have been made both by Sir H. Belfield and by many of
the witnesses called hefore us, on the importance of the chief and his counsellors
having the benefit of independent assistance at the hands of the executive government—
before the serious step of alienating the lands of the community is taken. With
regard to the present practice Sir H. Belfield says :—

*“ One very obyjous disadvantage attendant on the present system of disposition of concession land by
the chiefs and eldtrs is found in the fact that all the uegotiations preliminary to the execution of the
indenture or deed of agreement are conducted either directly between the applicant and the chief, or
through the medium of a lawyer retained by the former. The chief is usually able to ascertain the
proposals and requirements of the applicant only with the assistance of an interpreter, who is génerally
in the service of the applicant and more mindful of bis interests than those of the landowners. The
knowledge of the situation and area of the land applied for which is derived by the chiefs from the
statements made at such interyiews is of a very sketehy deseription. The prevalent ignorance regarding
boundaries and areas prevents their realising the true position and extent of what is applied for, and the
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onlv point which appsals fo them as being of importunce is the amount of the counsideration money and rent
which can be secured as the result of ll\L bargain. It is not snggested that in all cases the natives have
been persuaded to part with their lands upon terms less equitable than those which should have been
secured, but such has certainly been the case in some instances, and uo arrangement can be considered
satisfactory which does not ensure that the chiefs shall receive adyvice and ahalaluu(o from some disinterested
person cognisant of the situation and condition of the land applied for and competent to form a practical
judgmedt “of what may. reasonably be leased and what should be paid for it. T have been informed that
cases have occurred in which the chief has been sufficiontly alive Lo the fact of his own inability to judze
for himself to have insisted that the draft agreement ~11<ulhl be considered and explained to him b\ it
District Commissioner before appending his :Wlm(ure to it.”

This stage in the proceedings is also described by Captain Lees, the Divector of
Swrveys, in a passage which has already been quoted, as follows (para. 124) :—

“The applicant approaches the chief of the distriet, and the terms as to area, consideration money,
occupation and mining reuts are settled, the rents heing subject to revision by the Court ; these terms are

embodied in a deed, drawn up in complex language, the deed being signed by both parties, one of whom
understands very little about it.”

Many other witnesses emphasize the importance of disinterested advice and
assistance at this stage. The natives, according to Mr. Giles Hunt, are “quite
incapable of managing theu‘ own affairs.” The view of the Director of Surveys is
that:—

« Effective control from the very commencement of the bargaining between the concessionaire and the
grantor 1s very desirable ; the District (Commissioner and the Director of Surveys should both be concerned
in this initial stage.”

139. We agree with the opinion adopted by Sir H. Belfield and generally held by
the witnesses who have had the largest experience that in every case of an application
for a grant of rights over land by the chief and elders or other representatives of the
community for any purpose whatever, the application should in the first place he
made to the Governor through the proper channel, and his permission obtained to
negotiate with the chief. The proper executive officer would then act as intermediary
‘between the applicant and the native authorities. and all the main proceedings would
be under his supervision, and the native authorities would have the protection of his
advice. We shall recur to this matter in Part ITI.

Parties to Concession.

140. Tt must be borne in mind that although the terms of the Ordinance would
seem to contemplate that the “ grantor ” of the concession was an individual chief or
-other person, the parties to the concession are, we believe, invariably the chief and
his elders. In the Gold Coast the grant is commouly of stool lands, and the chief
on the stool, together with his elders or council, are taken fo represent the whole
community and to grant rights over the land which up to that time had been the
property of the communltv One of the matters of which the court must be satisfied
before granting the certificate’of validity is that the proper persons were made parties
to the concession. (Section 11 (2).) In our opinion the question of the sufliciency
‘of the parties and their representative character so as to secure that the proposed
concession is in fact assented to by the community generally should also be a matter
for the executive officer to supervise before the grant is executed. As, however, the
question of the sutliciency of the parties may give rise to a question of title involving
the rights of third parties, we think that when it does it may properly be referred to
the judicature for decision.

Gazette Notice.

141. The procedure necessary to make a deed operative under the Concessions
Ordinance is preseribed by Section 9. Within six months after the date of the
concession notice thereof is to be filed by the grantee with the registrar of a Court
of the Province within which the land subject to the concession is situate. All
other documents relied on by the claimant in support of his title are to be filed within
a period of three months of the filing of the notice of the concession. Non-compliance
with these provisions renders the claimant liable to a penalty of 5l for every day
during which the default continues. It is the duty of the Court tojcause notice of
every concession so filed to be published in the Government Gazette. There is,
however,. as we have already pointed out, no provision for the avoidance of the
_concession by default in filing the notice. Although the section we have referred to
is imperative that notice of any concession must be filed in court, we are told on
the best authority that as regards both timber and mining concessions ““ some have
« been worked for many years without even notice of the concession.” The con-
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cessions may be and ¢ probably are registered” undet the Registration Ordinance,
but although such registration affords evidence of the existence of the concession of
which notice ought to have been given, it appears that it has not been the practice
to enforce the filimg of the notice. ** There is a penalty of 5. per day, but it is never
enforced.” It appears, therefore, that it is by no means an uncommon practice in the
Gold Coast to work concessions without taking the first step which 1s required by the
Ordinance, and no action has apparently been taken by the Government to check this
illegal practice. In Sir W. B. Griffith’s view a grantee who adopts this course is in
great danger, “and remains in danger,” having regard to the provisions of section 8,
to which we have already adverted.

My, W. H. Grey, an unofficial member of the Legislative Council, possessing a
very lengthy experience of the Gold Coast, puts the matter thus:—

At present a very large number of concessions are not recognised by the Government hecause they have
not heen passed through the Concessions Court, but they are legal, and any new company coming in and
trying to get one of these concessions in order to work it can be stopped by the concession holders,
although the concession has not passed through the Concessions Court. There is a large area of country
under concession which in the Blue Books and Government statistics is altogether ignored. If you ask
for figures of land under councessions you would be supplied with figures which are not accurate, becanse
the figures given would ouly represent concessions: which have already passed the Concessions Court, or
which are at present passing the Concessions Court. There is a very large area of ijand the deeds of
which are in the hands of concession holders, and ready to be put before the Court whenever there is
a boom.” ;

. Inquary by the Court.
142. Up to the time of the filing of the notice the transaction has been entirely
private between the chief and his elders and the applicant.
With the filing of the notice the Court becomes seised of the proceedings. When
the gazette notice has appeared it has all the appearance of an official notice of a

-completed concession, and is frequently so treated for speculative purposes. Although

the next step contemplated by the Ordinance is the holding of an inquiry and the
grant of a certificate of validity, it is very common for concessions to be worked
without any further step heing taken; and, indeed, the evidence shows that, at
all events of late years, it has become a general practice to dispense with any
application for a certificate ol validity.

An interval of three months must elapse between the filing of the nofice and
the “inquiry as to the validity of the coneession.” Provision i1s made for entering
notice of opposition to the granting of any certificate of validity (section 12).

By section 14 the Governor may divect the Attorney-General to intervene in any
inquiry. Sir H. Belfield describes the proceedings which take place upon the
application of the issue of a certificate of validity as follows :—

At this inquiry the Court confines itself to ascertaining, by mgans of such evidence as is ayailable,
whether the proper persons are parties to.the deed, whether they thoroughly understand its contents,
whetlier the terms are reasonable and sufficient, and whether the customary rights of the people have been
protected (Section 11), and if satisfied on all these points, proceeds to muke an order for the survey of the
land, leaving further action in abeyance until the survey has been completed and the plan furnished.

“The order of survey made by the Court will not become operative until the applicant las deposited the
preseribed fees with the Director of Surveys, but wiien such paymeut has been made, and the work
completed, usvally after a prolonged inte i the Court will veopen the inguiry as soon as the
plans are hefore it, and unless some compl . will proceed to prepare and issue a centificate of
validity to be attached fo the deed of concession (Seections 15, 16). % 3

*Such is the procedure in straightforward ca in which no conflict of intevest arises, bu? disputed
cases also oceur in which opposition to the claim entered (Section 12), when the inquiry will assume
the aspeet of the Leaving of a civil suit, the proceedings are usually of a prolonged nature, and the costs
become as heavy as those incidental to other forms of litigation.”

Conditions mecessary for a Centificale of Validity.

143. The Ordinance of 1900 sets out certain conditions which must be satisfied
before the grant can be certified as valid. The most important, for the purpose of
this report, are those enacted by section 11 (6), with the object of proteeting certain
cusfomary rights of matives over the area comprised in the concession. The rights
specified are ights in respect of shifting cultivation, collection of firewood, and
hunting and snaving game. When the practice of obtaining rights under the Con-
cessitns Ordinance to collect natural produce, especially the fruiti of the oil palm tree,
developed in 1911, the Government thought it necessary to give further protection
to the customary rights of natives, and an Ordinance, No. 16 of 1912, was passed
requiring the refusal of a certificate of validity if the concession grants or purports
to grant rights to collect natural produce to the exclusion of natives,” or, “if it
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¢ grants or purports to grant rights to remove natives from their habifations within
“ the area of such concession.” We shall have to refer to these provisions in another
conneetion (see para. 253 below).

Nature of Interest permitted wnder Concessions Ordinance.

1442 Section 19 prohibits the issue of a certificate of validity of any concession
which purports to confer any right over land for a longer period than ninety-nine years.
It follows, therefore, that no sale of the ownership of land can be validated under the
Concessions Ordinance. The Court, however, is not obliged to refuse a certificate of
validity on the ground that the grant purports to bea graut of the absolute ownership,
or for a period longer than ninety-nine years, but has power under this section to cut
down an absolute sale of land to an interest falling within the prescribed limit. This
power is frequently exercised by the court.

It may accordingly now be regarded as established law in the Gold Coast that
the only interest in land which can be created under the machinery of the Concessions
Ordinance is in the nature of a leasehold interest—that is, an interest consisting of
rights over land which terminate at a fixed period. We think that this principle
should be adopted hereafter in-any legislation regulating the transfer of rights over
lands from native communities to individual persons or to corporations. We shall
refer in Part ITL. to the period of time in respect of which such transfer should
be allowed.

Power to modify a Concession.

145. Section 13 practically enables the Court to make a new bargain between
the parties, or at all events to vary the old bargain in most important particulars.

Under this provision, coupled with section 19, the Court may and sometimes
does cut down the term specified in the concession, inerease or reduce the agreed
consideration to be paid for the rights conceded, reduce the area of the land over
which the rights are conceded, and, as in the instance referred to above, impuse
conditions and vary the terms of the concession as it may think equitable.

It has been pointed out that by the Concessions Ordinance the Government
“not only admitted the native rights of ownership, but deliberately permitted the
“ natives to retain their right to deal directly with persons wishing to acquire an
¢ interest in the land.” The provisions of section 13 giving the Court power to
modify the terms of the original concession must be taken to be an important
qualification of the freedom of the native to malce his own bargain.

A case has been brought to our notice, which we shall refer to further hereafter
(sce paras. 239 seq.), where under this section a variation of the eertificate of validity
was agreed on between the Government and the grantees of the concession, without

— consulting the grantors, by wshich terms more favourable to the natives than those
contained in the original concession were validated.

Contents of a Certificate of Validity.

146. By Section 16 a certificate of validity must state :—
(2) The boundaries, extent, and situation of the land.
(b) The nature of the concession, that is to say to which of the classes of
concessions enumerated in section 2 (see above paragraph 125) it belongs.
(c) Any limitations, modifications, and conditions imposed by the Court.

Limatation of Areas of conceded Lands.

147. Section 20 of the Ordinance of 1900 provides that no concession shall be
valid which purports to confer any rights over an area exceeding, if the concession
is for mining purposes, 5 square miles ; if for cutting timber or collecting rubber or
other products of the soil, 20 square miles. Further, that no person shall hold, at
one time, concessions the aggregate area of which shall exceed, in the case of
mining rights, 20 square miles, or, in the case of the other rights ‘above referred
to, 40 square miles (sub-section 2). In the event of a concession exceeding these
limits the Court may issue a certificate of validity in respect of any area, not
exceeding the above limits, which the holder of the concession may select within
the boundaries of the conceded land. If this is done the Court is hound to declare
the concession void as to the residue of the conceded land (sub-section 3).
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 Dummying.” » ;

148. Byidence has been given before us which points to the conclusion that a
practice has been adopted to scme extent in mining concessions, and recently on a
larger scale in concessions for the exploitation of palm-hearing land, for several
persons or corporations (which by the definition clause are included in thke word
““person ) to combine to acquire areas of land exceeding in the aggregate the
limits laid down in the Ordinance, so that the larger area may be managed in the
interest of the associated individuals or corporations. By this process the spirit, if
not the letter, of the Ordinance is disregarded, and rights are enjoyed by the
associated grantees. acting in one interest and practically under one management,
over areas far exceeding in the aggregate the limits allowed to one “person” by
the Ordinance. This practice is known by the name of “dummying.” In reply to
an inquiry on this subject made at the request of the Committee the Acting Governor
of the Gold Coast, in a despatch dated the 20th December 1912, forwarded a report
from the Secretary for Mines containing the {ollowing statements :—

“There is no doubt that it bas been and is the practice of persons to acquire from the chiefs larger
areas thun they are entitled to under section 20 of the Concessions Ordinance, but, as a rule, they give
their own names, as, appurently, until the certificate of validity is issued, no attempt is made by the
registrars filing concession notices to confine the areas held by any one person to within the limitations
of section 20, and 1 do not know whether the registrars would have the power to do so. After con-
cessions bave obtained their certificates of validity I do not think that the Coull'L, as a rule, is in a position
to know the area of the land already held uuder certificates of validity by the person apylying for a
new certificate of validity. However, with the exception of the Ashanti Goldfields Corporation, which
has a special agreement, and those concessions which are exempted under section 20, subsection 4, of
the Concessions Ordinance, I do not think that the total area of land held by certificates of validity for
mining purposes by any one person in his own name amounts to more than 20 square miles.

‘“There have been cases in which companies holding larger areas than they are entitled to hold under
the Concessions Ordinance have managed to retain these areas by floating subsidiary companies and
allocating part of the areas to each of these subsidiary companies, which take no active part in working
the area acquired, but 1 do not see how such an action can be prevented.

“Also I have no doubt that companies have in some cases managed to control larger areas than
they are entitled to by usiog one of their agent’s names as the owner of the coucession for which the
certificate of validity is being applied for, but it would be very diflicult to prove this.”

The Acting Governor also enclosed a list of applications for survey furnished by
the Director of Surveys,  which seems to indicate the existence of the practice in
question.” These, with the observations of the Director of Surveys thereon, will be
found in the Papers laid before the Committee, p. 35.

149. In order to test the efficacy of the section in question, the Governor of the
Gold Coast, in a case to which we shall again refer (see para. 236 below), directed
the Attorney-General to intervene and to oppose the validation of a concession taken
by Messrs. Joseph Crossfield and Sons, Limited, on the ground that they were closely
associated with Messrs. Apol, Limited, who were already the holders of similar con-
cessions, the aggregate area of which exceeded 20 square miles, and that any further
validation would be contrary to the spirit of the section now under discussion. The
claimants admitted that there was a financial and directoring connection betyeen the
companies, but claimed that the companies heing separately incorporated and regis-
tered under the Companies Act, were separate entities, and so did not contravene the
Ordinance. The point was decided in favour of the claimants.

It is ohvious that more effective provisions against the practice of dummying than
those contained in the Concessions Ordinance are needed.

Registration of Certificate and effect of Certified Concession.

150. When a certificate of validity has been obtained it is registered under the
Laud Registry Ordinance, 1895 (section 15), and is good and valid from the date of
the certificate as against any person claiming adversely hereto (section 23).

We have already seen in parvagraph 123 that the last-mentioned section was the
subject of discussion by the Privy Council in the important case of the Wassaw
Exploring Syndicate, Limited, 2. The African Rubber Company, Limited, where it
was pointed out that priority was given by the sectivn to rights coming within the
definition of a toncession. Consequently, in so far as rights outside that definition
are conferred, their priority must be determined by the rules of law existing at the
date of the ordinance, and would therefore chiefly depend on the Land Registry
Ordinance, 1895.

151. The nature of the rights conferred by a certified concession has been the
subjcet of considerable doubt. It must, of course, turn to a considerable extent on the
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language of the concession, but the Ordinance would be a guide to the legal construction.
Tt will be remembered that in the case before the Privy Council the appellants’ conces-
sion purported to demise and grant the land, together with all tlie mines and minerals
therein {or ninety-nine years, and gave the concessionaive “full, free and exclusive
liberty ” to do what was necessary for mining purposes. The Privy Couneil held that
the terths employed in the lease were not of such a chavacter as to give the conces-
sionaires a demise of the land atself with the exclusive possession for ninety-nine years
thereof. They were “mining lessees,” but the concession was “for one specific and
particular purpose,’ the rights of mining which were the subject of the grant were
of “a strictly limited nature,” and, subject to the concessionaire’s “mining needs,”
tlie native grantor retained the right to grant concessions with respect to the land.

This judgment is of considerable value as a guide to the construction of a timber
or oil palm concession, but it has not solved all the difficulties as to the legal
effect of grants of these descriptions.

Payment of Rents.

152. Under section 26 rents under a certified concession are to be paid to the
Colonial Treasurer, who is to pay them to the native entitled under the concession.
Under section 23, in the event of the land referred to in the certificate or any portion
of it becoming or being declared to he the property of any person other than the
grantor mentioned in the certificate, the Court is to endorse the effect of the
declaration on the certificate and to give notice to the Treasurer, presumably that he
may pay to the true owmer. Mr. Giles Hunt points out that under the law as it
stands there is no provision enabling the registration under the Land Registry
Ordinance, 1895, of the endorsement of the change of interest.

153. We have carefully considered the question, which Sir H. Belfield raised in
para. 110 of his report, namely, whether a portion of the rents payable to mnative
authorities in respect of lands leased or granted by them for any purpose—whether
that purpose be mining, cocoa, or rubber cultivation, collection of oil palmn fruits, or
anything else—should be retained to form a fund for use in the district from the
lands of which the fund is derived. Reference has been made to the matter by
several witnesses who have given evidence before us. We are of opinion that the
proposal is one that should be adopted in the best interests of the native population,
the majority of whom, at present, derive no pecuniary benefit from the alienation of
their tribal lands, and we suggest that 25 per cent. of the rents should be retained
for this purpose. We think that the sums annually retained should be invested,
say, in the Post Office Savings Banks, where they exist, in the names of two of the
native authorities of thedistrict concerned, and of the Provincial or District Commis-
sioners or other Government pflicers. The money thus collected should be expended
on some useful work of advantage generally to the tribe. It would, we think, be
preferable, at any rate in the first instance, to employ it upon road construction and
maintenance, and upon the construction of bridges. At the present time chiefs are
required to turn out their people periodically, for the purpose of clearing those roads
which have not been taken over as Government roads. It may not be possible for
some time to discontinue this practice ; but the formation of the district funds should,
at any rate, enable the Government gradually to improve the condition and quality
of the roads in the districts concerned.

Although we suggest that the money should be expended in the first instance in
the improvement of roads and bridges as being works urgently needed and likely to
prove of lasting benefit to the native inhabitants, the expenditure need not necessarily
be limited to these purposes. There are other purposes which readily suggest them-
selves, such as sanitation, water supply, provision of markets, and so forth, in fact
anything likely to be of permanent use to the people concerned in the land from
which the fund is derived.

It has been suggested that the sums retained by the Government should pass
into the general revenues of the Colony for use by the Public Works Department,
but we do not regard such an arrangement as satisfactory or fair to the communities
‘concerned. 4

Suspended Concessions.()

154. Soon after the passing of the Concessions Ordinance the Supreme Court
became aware of the fact that a number of concessionaires, having got their conces-

(*) See Sir W. B. Griffith’s note on * Fung-up Concessious,” Evidence, p. 497.
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sions into Court or having reached the order-for-survey stage, stopped there, with the
result that up to 1904 there were in the books of the Court some thousands of part-
heard concession inquiries marked “ adjourned sine die.” To remedy this undesivable
state of things, section 6 of the Comcessions Ordinance of 1900 was amended by
section 4 of the Ordinance 29 of 1903, by giving the Supreuie Court power to make
yules “for striking out at, any stage inquiries which are not duly prosécuted.”
Rules were accordingly made for this purpose. Rule 19 provided that where an
inquiry had been adjourned swne die, “ the Court may of its own motion or on the
“ motion of the Attorney-General direct that 1t be placed on the cause list for a
“ certain date,” and due mnotice thereof given. This enabled the Court to take
proceedings of its own motion to strike out bogus or abandoned mnotices of inguiries:
which encumbered the lists of the Court. The effect of striking out the inquiries is;
by Rule 21, that if no application to reinstate is made within three months, “all
“ proceedings with respect to such inquiry shall lapse and shall he of no effect,”
section 56 provides that, when proceedings have lapsed, the concession shall be deemed
to have determined as from the date of the lapse. i

155. After the rules above mentioned had been made, Sir W. Griffith, then Chief
Justice, informed the Court that he proposed to deal under those rules with any
case which had not reached the survey stage, and that he would recommend his
brother judges to take the same course. He explains that his reason for drawing
this line at the survey stage was because in such cases, “claimants had often gone
‘“ to considerable expense in bringing the grantors down tothe Court and in marking
“ out the land conceded.” He observes, however, that it was “open to the Attorney-
* (General to move the Court to deal with such cases if the Government thought
¢ that such cases should be dealt with.” Speaking of his own Court he says that
up to the time he left (February 1911) the Attorney-General had talen no action under
rule 19 at Accra. He further tells us that “instructions were given to the Chief
 Registrar of the Courtat Accra to issue notices under these rules in every adjourned
case which had not reached the order for survey stage, and, so far as I am aware,
with some special exceptions, every case in the Accra record hooks not carried on
to the order for survey stage was struck out.”

As we shall see from the Tables given in para. 157, concessions dealing with a
total area of 10,279 square miles have been struck out by the Court up to the end
of 1913, maiunly, it may be presumed, under the procedure explained by Sir W. B.
Griffith. Sir W. B. Griffith is unable to say whether similar action was taken by other
branches of the Supreme Court or by the Attorney-General in these Courts.

Except for the vigorous action taken by Sir W. B. Grifith himself, and perhaps
other judges, we have no evidence that any serious attempt has been made to exercise
the powers given by the Ordinance to preveut the syspension of concessions, with
the serious consequences which have been pointed out in the evidence quoted above.

Captain Lees, Director of Surveys, speaks thus of the position in April 1913 :—

“ Once the notice of the concession has been filed with the Registrar and promulgated in the Guzette,
there is no obligation on the part of the concessionaire to take any further action; he may hold on to
the land “under notice’ for an indefinite period, hoping for a boom, or that some individual will acquire the
land under a fresh inquiry number and then have to buy bim out ; the result is that a large areain the
Colony is held under notice, and that people who mean business do not like to take up concessions for fear
of finding the expenses of acquisition very considerably increased by the necessity for coming to terms
with some individual who has held the land ‘ under notice’ for years, and done nothing to develop it.”

«

«

¢«

Unnotified Grants to Non-Natives.

156. In some cases, as we have pointed out in paragraph 141, grants of land have
never been mnotified in the “ Gazette,” and have consequently not been dealt with
under the Concessions Ordinance at all. These grants would naturally be registered
under the Tand Registry Ordinance, 1895, but registration does not validate a title
which was not good before.

So far, however, as a grant which is within the definition of a concession in the
Concessions Ordinance, but which has not been notified, is conecerned, it appears to us
that, whilst, ontche one hand, there is nothing in the Concessions Ordinance to inyalidate
such a grant, yet, on the other hand, the concessionaire is under heavy penalties for
failure to notify under section 9 (2), whilst he may be disqualified from proving his
title in court under section 8. )

So far as a grant is outside the definition of a concession, its validity, as we have
already pointed out in para. 123, must be decided by the general law of the Colony



DRAFT REPORT, ETC. H3

independently of the Concessions Ordinance, and it may well be that some grants
which were formerly considered to come within the definition must now, owing to the
decision of the Privy Council in the case to which we have ﬂ]lcd.d) referred in
para. 133, be considered as outside it and valid in layw.

Haying dealt with the provisions of the Concessions Ordinance, and having
noticed” certain classes of cases in which the procedure contemplated by that
Ordinance has not been fully followed or has been entirely neglected, we shall now
proceed to deal with the character and extent of the alienations which have
taken place under the Ordinance.

CHARACTER AND E_\ZEENT OF ALTENATIONS UNDER THE CONGESSIONS ORDINANCE.

157. By successive returns furnished by the Gold Coast Administration in response
to requests from this Committee, it transpires that in the first ten years of the
operation of the Ordinance, ce., from 1900 to 1910, the native authorities of the
Gold Coast alienated, according to notifications in the Gazette, 23,606 square miles
of land (23,151 square miles for mining purposes and 455 square miles for agri-
cultural and arboricultural purpeses ”).” Within the same period the courts struck
out concessions aggregating 8,673 square miles. From the end of 1910 to the end
of 1913, a further 1,502 square miles have been alienated, a feature of these more
recent alienations being that they are for the most part alienations of surface rights.
Tt will thus be observed that of their own volition, and acting in ignorance—we must
assume—of the character and extent of the public rights with which they were
parting, in the vast majority of cases for one year only short of a century, the chiefs of
the Gold Coast have in the past thirteen years alienated an area which actually exceeds
the total area of the colony itself. This does not take into account the alienations
to which they have consented in the last two or three years, and which have not been
notified in the Government Gazettes. The present position is indicated in the
following tables.

Alienations of Land by Natiwe Authorities, which have been Notified in the
Government Gazette from 1900 to December 31st, 1913,

Western Province.

Character of Alienation. ‘

Period and Reference. b el Grand Totals.

Miniog (Square | Arboricultural
Miles rding| (Square Miles,
Fractions). | disregarding
Fractions).
2 _ e == ::
S |
1900-December 1910, First return, Fapers, p. 33 - 12,241 285 12,526
January 1911-June 1912, Second return, Papers, p. 34 372 476 848
July 1912-December 1912, Third return, Papers, p. 72-3 1(0).¢ 109t 119
January 1913-June 1913, Fourth return, Despatch 10f 98 108
July 24, Papers, p. 91.
July 1913-December 1913, Fifth return, Despatch — 130t 130
February 3, 1914, Papers, p. 121.
Total area alienated under notification - - 13,731 square miles.
Total area of Province - - - - 9,723 o
Central Province.
1900-December 1910, First return, Papers, p. 33 - - i 3,171 168 3,339
Japuary 1911-June 1912, Second return, Papers, P: 34 33 i1 145
July 1912—-December 1912, Third return, P apers, pp. 12-3 — 2971 29
Jdnunry 1913-June 1913, Fourth return, Despatch — 20t 20
July 24, 1913, Papers, p. 91.
July 1913-December 1913, Fifth return, Despatch — 431 43
February 3, 1914, Papers, p. 121. V)
Total area alienated under notlhcatlon - - - 3,676 square miles.
Total area of Province - - - - 4,626 2

L * i [neludes timber or other rights.”
1 Henceforth designated as ‘ timber or other concessions not being mining concessions.”
1 Does not include  timber or other rights.”
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FEastern Province.

Character of Alienation.
, Agrienltural or
Period and Reference. Mining (Square Ag{mriculr O] Grand Totals.
Miles, disregarding | (Square Miles, £
Kractions). disregarding
Fractions).
1900-December 1910, First return, Papers, p. 33 - 7,738 2 7,740
January 1911-June 1913, Second return, Papers, p. 34 44 — 44
July 1912-December 1912, Third Ielurn, Pmpers pp 14=) 10* — 10
None in Fourth return - = — —
July 1913-December 1913, I‘lfrh returu, De<pahch — Tt T
Kebruary 3, 1914, Papers, p. 121.

Sq;.w.re Miles.
Total area alienated under notification - = - - 7,801
Total area of Province - - - = - - 9,986

A« Includes timber or other rights.”
1 Henceforth designated as  timber or otlier concessions not being mining concessions.”

The position at the close of 1913 may therefore be summed up as follows :—
Square Miles.

Total area of the Gold Oo’xst - - - - - 24335
Total alienation of land by native authorities of the Grold Coast
which have been notified in the Government Gazette from 1900

to 3lst December 1913 - - - - - 25,108
Total area of alienation struck out bv the courts from 1900 to end

of 1913 (Telegram 22nd April 1914) - - - - 10,279
Total area remaining alienated on 31st December 1913 - - 14,829

Total area (being part of the last-mentioned area) whose alienation
has heen validated by the courts up to 31St December 1913
(Despatch 6th March 1914) - - - - - 1,084

158. The situation set out above cannot be defended on any ground. The most
serious feature, in our view which it connotes, is the failure of the Government to
protfect the present and future generations of natives in their public rights. This
inahility 1s not disguised by the Gold Coast Admimistration itself. “If cannot, in
¢ such circumstances, be said that the Government extends to the governed that

¢ protection which duty demands that 1t should.”

The above sentencs, which occurs in a despatch' from the Deputy-Governot of
the Gold Coast, Mr. W. C.F. Robertson, to the Secretary of State, appears to express
the position with accuracy. We agree with Mr. Robertson that this aspect of tle
question ‘“1s not affected by the consulemmon that a small proportion only of these
“ concessions have reached the stage of validation.’

As Mr. Robertson states :

“The point is that the ordinance places little or no check on the alienation of their land by the
representatives of the native proprietors, so far as their action can accomplish this object, and there is
no indication that the courts would -have refused to render that alienatiou effective had the holders of the

concessions been prepared to proceed further with their claims.”

The courts could not have been blamed had they done so. The duty of the
courts is to administer the law.

It seems to us impossible to contend, in view of the evidence expressed hbefore
Sir Henry Belfield, and the general character of the evidence taken by the Com-
mittee, either that public ]IOhtb are safeguarded under a system which exposes the
chiefs and their councillors to the temptatlon of sacrificing those rights for temporary
pecuniary profit, from which in the generality of cases the mass of the people do not
even receive a share, or again that the chiefs and people of the Gold Coast are
sufficiently fak-seeing or "u,quamted with English land measurements to be able to
cope with the situation which has been created by this form of European enterprise.
The mere extent of the land alienated is sufficient to dispose of such arguments were
they seriously advanced.

159. Tt must be borne in mind that, although the Privy Council has recently held
that there may be two or more concessions in respect of the same area, yet in the
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case of all concessions prior to the passing of Ordinance No. 16 of 1912, to which we
have referred above in paragraph 143) the rights reserved for the natives in the
concession deeds were limited to shifting cultivation, the collection of firewood, and
hunting and snaring game.

Mz ,Crowther, in his evidence before Sir . Belfield, stated :

<1 do not think the chiefs have the slightest idea of the exteut of the lands they are conceding, “They
probably have no conception of what a square mile is. . . . They merely seek money and have no
appreciation of the value of the land.” X

M. Hutton-Mills, the senior unofficial member of the Legislative Counecil, said :—

* The chiefs haye little conception to what extent alienation las proceeded.”

Mr. Gough, Senior Puisne Judge, said :—

“T do not think that the chiefs are cognizant of the areas they grant.”

Mr. Grimshaw, Acting Provincial Commissioner. Western Province, stated :—
so far as they

 No portion (of the consideration mouey) goes fo the bulk of the people. Therefore,
and those who follow them are concerned, they have lost the use of the land without having received any

cempensation or material benefit.”

Mr. Adams, Acting Solicitor-Geeneral, gave it as his opinion :—

“1 think the chief, in alienating the land, has no kunowledge of the area he is conceding : if he had he
would often reduce the area.”

Mr. Furley, Provincial Commissioner, Central Province, stated :—

& The chiefs never kuow the value and extent of the land they alienate.” :

One chief deposed to having alienated a quarter of his “stool” lands, i.e., as we
have explained elsewhere, of the communmity land belonging to the tribe. Amnother
admitted that he had disposed of “ about one half” of the ‘“stool lands.”

Chief Mate Kole stated that he had “ personal knowledge ” of a case where a

chief had granted * 32 concessions of 4 square miles each, at a rental of only 50L. each,
“ thereby depriving the people of permanent cultivation over the whole of this
“ extensive area.’ The Government,” ke added, “should not allow the chiefs to
“ do this.”
. In a memorandum communicated to us, but not printed (see above, para. 84),
Mr. E. C. Eliot, late District Commissioner in the Gold Coast, speaks of the ‘“muleting
“ of the rights of the community by further inroads on the rapidly decreasing supply
“ of common land.” Referring to the helplessness of the mass of the population,
he says:—

*“Eyen should those interested in the land in question be cognizant of the transaction, they can he
accommodated oun other stool land, not yet leased or sold, or allowed to remain temporarily under the
provisions of section 11 (6) of Ordinance 14 of 1900, and certainly it would not occur to them to object
actively to the diminution of their common land until they begin to feel the actual pinch, .., until the
time arrives that the common land \\'ili‘fail to carry all the subjects.”

This officer proceeds to explain in an instructive passage that “the chiefs have
 one thing only to give in return for the allegiance of the subject,” viz., an allotment
of land, that, if this privilege of their position disappears, “ having nothing to give,
 they can expeet no return,” and that “ the eventual result” must be that they will
become mere figure-heads, or even cease to exist, ¢ unless measures are tuken to
“ secure sufficient common land for the needs of each community.”

The Rev. F. Lochmann, of the Basel Mission, states that chiefs have parted with
land without the knowledge of their subjects, and that their subjects “have to

re-buy it again.”
Mr. Crowther declares that—

“ The pecuniary advantage of land to Europeans has tempted the chiefs to avoid the duty of consulting
their tribes, and to assume rights over the land to which they are not entitled by the customs of the

country.”

160. We are glad that the suggestion made by the Secretary of State in his despatch
to the Governor, of February 25th, 1913,(') has been acted upon, and that the
Provincial Commissioners have been instructed to call meetings of the chiefs and
people and to explain to them “how much of the tribal land in that Colony has
“ been alienated by concessions, and the consequent risk of native enlterprise being
“ crippled.”

Bﬂ)we are satisfied that such warnings must in any case prove ineffective so long
as an efficient control upon the alienation of public rights is not exercised by the
" Government, as is the case in all the other British West African dependencies.

() Letter to Commissioners of Western, Iiastern, and Central Proyinces, May 5th, 1913. Enclosure in

despatch from Governor, October 1913 (African No. 1048, p. 103).
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161. That the future of the natives of the Gold Coast has not been compromised to
the full extent to which the improvidence of their chiels has exposed them is largely
attributable to the collapse of the gold mining boom (referred to in para. 121) and
to the congestion in the courts. But as will be seen from the tables printed above,
after allowing for the concessions struck out by the courts, an area of 14,829 square
miles remains legally alienated, of which 1,084 square miles have been validated,
leaving a total of 13,745 square miles which, under the influence of a renewed period
of activity in Gold Coast mining shares on the Stock BExchange, may still be pressed
forward to validation. These figures, which are based upon the returns furnished to
the Committee, are slightly ditferent from Captain Lees's figures, who, working out
the position by a calculation based upon estimated averages, reaches the slightly lower
total of 12,229 square miles “ held under notice in the Colony.” Whatever the right
figure, 1t is clear that concessions affecting more than half the total area of the
Colony may, under the influence of a renewed period of activity in Gold Coast mining
shares, be still pressed forward for validation.

UNSUITABILITY OF JUDIGIAL AUTHORITY TO EXERGISE EXECUTIVE Fuxerions.

- 162. The evidence which has been laid hefore us points strongly to the con-
clusion, that the Legislature has charged the Court with duties which properly
belong to the Executive and which cannot safisfactorily be performed by judicial
authority.

Sir H. Belfield, speaking of the duty of the judge of the Concessions Court,
says : -

“ The first stage at which the Court takes part in the proceedings is that in which the judge issues his
orders for the attendance before him of those persons whose evidence he may deem to be necessary. In
making such  order he suffers from a disadvantage inevitable to his position. His Court and etation is
situated at a considerable distance from the locality in which the concession area is situated. He has
no personal knowledge of the land, or of the people who own the land and are responsible for its
disposal. He is dependent for information as to the proper parties to he summoned on the names which
appear on the deed of grant, possibly supplemented by others supplied by the applicant or his counsel.
He does the best he can under the circumstances to ensure the attendance of all responsible persons,
but it is always possible that the name of some material witnesses may be omitted. Compare this with.
what wonld take place if the inquiry were in the hands of an executive officer. Ile would be the otficer
responsible for the administration of the district. He would make himself acquainted with the situation
and condition of the land applicd for by personal examination. He would know, and be known by, the
chief and elders of the tribal owners, and would be in a position to determine with exactitude who are
the persous to be consulted.”

“Later on, when the inquiry is under way, the judge is required to-Satisfy himself of the adequacy
of the consideration paid for the concession, but no scale or standard of adequacy is laid dowu for his
i and there is, as a rule, no evidence before him which bears on the subject. In the absence of
wnce, and of any testimony indicative of the value of the property, it is difficult to see on what
asis his decision can be framed—therefore, it is not surprising to hear that different judges have leld
widely divergent views as to the amounts which should be paid, and in some cases have made orders which
the parties have been unable to carry out. Oue instance has been qoted to me in which the judge raised
the consideration money to a fizure which, in the opinion of the applicant, was in excess of the value of
the property, and he consequently withdrew his application, only to be approached later on by the native
owner, who begged him to hold the eoncession at the lower price at which they had originally agreed.
1 do not, in this ease, argue that a more accurate estimate of value would be made by an excculive
officer, but T suggest that the Standards of payment ordinarily expected and made in respect of different
classes of concessions are now so gencrally recognised that it should he practicable to prescribe rates which
will be generally acceptable, and thus remove from the controlling authority the power of imposing
conditions which may occasionally bear hardly upon one or both of the parties interested.”

Sir H. Belfield, when stating the arguments brought to his consideration on the
spot by the witnesses who supported and those who were opposed to the con-
tinuance of the present relations between judicial and executive functions in the
administration of the Concessions Ordinance, thus states his view of the result of
the evidence given before him :— -

“Those who favour the retention of the present system are in a minority, and their status aud
experience is not, as a rule, such as would lend substantial weight to their expressed opinions. Moreover,
those opinions are not always free from the taint of personal bias, or of desire to retain pecuniary advantage
for themselyes.” i

After summarising the argument on both sides, he continues :—

¢ Rurther, eyen those who are staunch supporters of the present system are compelled to admit that
procedure under fhe Ordinance is unduly prolonged and productive of expense, but are unable to offer
suggestions for Its improvement. ‘L'hey appear prepared to accept with equanimity the continunance of
existing disadvantages, and view with apprehension any suggestion of amelioration which does not preserve
intact the system of judicial control.

“On the other hand, I find among those whose experience and position justifies me in attaching weight
to their views a complete unanimity of opinion in favour of discontinuing the present system. They all
recognise the disadvantages attendant on the procedure laid down by the Ordinance, which have heen
enumerated in the preceding part of this Report. They would welconie the introduction of a scheme of
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administration which would expedite the process of alicnation and reduce the expense of acquisition, and
they see the possibility of attuining that end by transfer of the jurisdiction to the exeecutive authority.
Personally, T am counvinced that the procedure preseribed by the Concessions Ordinance is eumbersome,
and, in some instances, defective ; that it is undesivabie that the work should be entrusted to the Judges,
because they do not possess any first-hand kuowledge of the land with which they are dealing, and becanse
their decisions are not open to revision except in contested cases. I believe that the work can be
performed fhore effectively, more expeditiously, and more economically, if entrusted to exceutive officers, and
I recommend that a system of land administration by the executive be substituted for that which at

present prevails.”

163. Sir W. B. Griffith, who, as a member of the Legislature, had taken part in
the framing of Sir William Maxwell’s Bill, fully admitted its defects. He was, he
tells us, strongly opposed. from the first fo the principle adopted in the Concessions
Ordinance of assigning to the judiciary powers which, in his opinion, could only be
effectively exercised by the executive. As, however, this policy was adopted by
the Legislature chiefly with a view to concessions for mining purposes, he would not,
so far as mining is concerned, alter the law* ; but, as regards concessions for other
purposes, he would transfer the power of superintendence and control to the executive.
Sir W. Brandford Griffith’s views are, in our opinion, entitled to the greatest weight
as regards the proper functionsof the executive and of the judiciary in regulating
concessions of rights over land in the Gold Coast.

It is obvious that the duties imposed on the court by this legislation differ widely
from those which arve usually regarded as properly falling within the sphere of
judicial authority. Such questions as the proper limitation of boundaries, the amount
of the consideration for the grant, the settling of the terms of the transfer, the
adequate protection of the natives, are matters which, in our opinion, can only be
properly regulated by the executive, subject to a reference to the Court in matters of
title. ‘The proper time for arranging these matters is before and not after the con-
cession is granted. The ascertainment of the extent and character of the area over
which the rights are to be granted and the proper description of the bouundaries
should be matter of inquiry at the earliest stage. The adequacy of the consideration,
if it cannot—as experience shows it cannot—in the interest of the native community
—be safely left to the chief and the applicant, should be considered at the beginning
and not at the end of the transaction. The question whether the rights applied for
should be granted at all, having regard to the needs of the native community, and, if
granted, what, if any, special provisions are required to safeguard the interest of the
natives, should be settled by negotiation in which the representative of the Govern-
ment should take part. As fo the method of inquiring into these and similar
questions, the investigation should be in most cases carried out on the spot, by
personal interviews with the parties to the proposed concession, with such knowledge
as can be obtained of- the area of the proposed grant so as to insure the proper
description of the boundaries ift the deed of transfer. Generally the transfer should
not go through without official knowledge of the circumstances of the case, the extent
to which the rights hitherto enjoyed by the natives would be affected, and some
security that those now nominally represented by the chief and elders really under-
stand what the effect of the grant will be. At present the court can only acquaint
itself of the facts by evidence. When it is remembered that the court is often
sitting at a place remote from the site of the concession, more remote, probably, in
time and ease of access than in actual distance, that some of the parties really
interested must necessarily be absent, that the evidence available is often notoriously
untrustworthy, that the effect of the vesting of the whole jurisdiction in the court
is to a large extent to deprive the tribunal of assistance from the executive officers
who may be acquainted with the facts,f we cannot avoid the conclusion that the
Legislature has laid upon the Supreme Court of the Gold Coast an almost impossible
task, of which it should be relieved, and that the superintendence of the matters to
which we have referred should be placed in the hands of the Executive.

# «T am not at all a friend to the Concessions Ordinance. From the outset my opinion was that it was
a huge mistake, and I strove my utmost for Sir William Maxwell’s Bill with amendments; but now that
the Concessions Ordinance has done all its possible harm so far as mining is concerned and now that it
can be worked so far as mining is concerned with ease and effectiveness, [ am opposed to ifs repeal so far as
regards mining.” (Minutes of Evidence, p. 496.)

1 See striking instances of this stated by Captain Lees, Director of Surveys, Papers, pp. 83 and 84,
See, toc, a remarkable case mentioned by Mr. Crowther, 14,126-30. Ou the other hand Sir W. Griffich
stated that it was frequently his practice, in an informal way, to consult the Executive. Sce Griffith,
14,461-5.
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REPEAL OF CONORSSIONS ORDINANGE AND TRANSITORY PROVISIONS.

164. For the reasons stated in the preceding paragraphs of this Part of our Report
we recommend that the Concessions Ordinance of the Gold Coast should' be repealed,
and that a system of leases by the native authorities concerned, supervised and
controlled by the Executive, should be substituted for it. "

We have carefully considered the suggestion of Siv W. B. Griffith referred to
above (paragraph 163) that the Ordinance should be kept alive as regards grants
of mining and timber rights, but we are satisfied that these classes of grants are also
in need of regulation under an amended system, and we therefore are of opinion that
the Concessions Ordinance and the various amending ordinances and Orders in
Council relating thereto should be entirely repealed, except for the purpose of the
winding up by the Commission, which we propose should be created, of proceedings
pending at the time of the repeal in respect of concessions then the subject of
notification. We shall deal with the duties of the Commussion in Part 1IT.

165. With the exception of the Forest Ordinance, we have now dealt with the most
important Ordinances relating to land in force in the Gold Coast, and have reserved
this Ordinance until later, as we think it will be more conveniently treated in connection
with the forest laws of the other dependencies. ]

We shall now say a few words with regard to Ashanti and the Northern
Territories, and shall then proceed to deal with the more important land enactments
which are on the statute books of the other dependencies.

ASHANTI.

Land for Public Purposes.

It does not appear that any land is earmarked as Crown land, but the Chief
Commissioner is empowered by section 33 of the Administration Ordinance to take
any land required for the public service, the only compensation given being for
growing crops, and for disturbance with buildings or works on or near the land.

Land Tenure.

166. As in the Gold Coast, community land is known as stool land, and we find
also the class of land known as family land ; the old rules as to communal tenure
are still maintained, and the occupier has no right to sell or to mortgage, the utmost
that is allowed being a native pawn of the land. When, in 1900, claims were made
to land based on loans to stool chiefs, the Government “insisted on the money
“ being paid back at once, and then the land reverted to the original stool owner
“ it belonged to.” 2

Concessions Ordinance.

167. The Concessions Ordinance was not introduced until 1903, and thongh it was,
framed on the lines of the Gold Coast enactment there were variations which experience
had shown to be mecessary. Thus, as we have already stated, although options are
included within the definition of a concession, it is expressly provided that future
options in respect of minerals and precious stones are to be void.

Again, the rules contained in Schedule B. to the Ordinance expressly provide
that any person desiring to obtain a concession in Ashanti must, in the first instance,
apply to the Governor through the Colonial Secretary of the Gold Coast Colony for
permission to obtain a licence to prospect (Rule 1). The Governor, ““if it appears
“ 1o him' to be one which should be granted,” acquaints the Chief Commissioner
 of Ashanti and so advises” the applicant, who then applies to the Chief Com-
missioner (Rule 2). 1f the Chief Commissioner is unaware of any local objection
“ to the application” he issues his licence to prospect (Rule 3). The holder of a
licence to prospect may then apply to the chief or chiefs for a concession. The
application must be notified to the Chief Commissioner, who thereupon instructs
the chiel or ckiefs concerned to appear hefore liim or before a District Commissioner,
“and the Chief Commissioner or District Commissioner shail ascertain from them
“in the presence of the applicant or his agent whether they are willing to grant the
concession applied for and are prepared to co-operate in the supply of labour and
“ so forth” (Rule 7). The executive officer is to arrange with the applicant in the
presence of the grantors the sum which should be paid annually in consideration of
the concession.

i



DRAFT REPORT, ETC. 59

The document is to be executed by the parties in the presence of, and to he
duly certified by, the Commissioner or District Commissioner, and is to contain ““full
‘¢ particulars of houndaries and a suitable plan showing the same ™ (Rule 8).

As the Chief Commissioner acts as the head of the L\eo utive, as well as exercising
the ]udlcnl powers of the Supreme Court, he is able to deal with the questions arising
thereunder from the executive as well as the judicial point of view, and conaequently
the trouble which has resulted in the Gold Coast from the confusion of judicial anc
executive functions has not, so far as we are informed, oceurred in Ashanti.

NorTHERN TERRITORIES.

168. The position of the Government with regard to the land 1s summculsed by
Major Irvine thus :—

“The chiefs and people consider that all lands in the Northern Territories belong to the Govern-
ment. They do not understand the difference between land acquired by treaty and That by conquest,
They believe we are in the country not on account of any treaty, but owing to the fact that they do
not consider themselves strong enough to oppose our rule, and in consequence yielded fo circumstances
beyond their confrol, or perhaps welcomed British friendship as a protection. In any ease it is clear
that the natives think the Government is justified in assuming the same rights as if it had conquered
the country, and that the ultimate title to the land belongs fo the Government as suzerain.”

There has been no difficulty in getting land without payment for the establishment
of Government stations or for other public purposes.

The rules of customary tenure have held their ground. Sale is not allowed and
individual ownership is unknown.

With regard to the powers of the chiefs, Captain Armitage tells us :—

“ When I got up to the Northern Territories I found that the powers of the chicfs had largely
lapsed, and that it was the custom to put, one might almost say, the village idiot on the stool. Our
policy has been fo re-establish the powers of séveral big chiefs, and it has been a remarkable suceess.”

Although no concessions have been granted as yet there is an elaborate and well
thought out Mining Ordinance, having the title of the Mining Rights Ordinance, 1904,
the provisions of which will be found summarised in Sir W. \leer s Memorandum.
The only point with regard to it which it 1s desirable to emphasise is that any
licences or options granted under the Ordinance would be signed by the Chief Com-
missioner and that the rents would go to the public revenue ; it is provided, however,
that the rights conferred are to be subject to the existing rights of any native chief
or native person in respect of the land.

10
Southern Nigeria.
CrowN LAND.
169. Owing to the historg of the Colony and Protectorate sketched in Part I.,

Crown land assumes a more ¥mportant place in Southern Nigeria than is the case in

the Gold Coast.
Lagos.

The history of land tenure in Lagos is important, and we may commence it with
an extract from the judgment of Mr. Willoughby Oshorne, delivered in the “ fore-
shore ” cases to which we shall refer later. He said :—

“The land in Lagos was originally attached to the stools of the white cap chiefs, who were in
no way subordinate to the early kings of Lagos, but, as has been pointed out in a historical treatise to
which the court has been referred, “in later times there appears to have been a gradual diminishing
¢ of the original owners’ interest in' the land and a corresponding increase of interest in it on the
¢ part of the king. It was customary when Jand was sold, as for example to Buropean slave exporters,
¢ for one-half of the procel,d» to be taken by the king and the other half by the white cap chiefs who

* ¢ were landowners.” The merease of the mers inferest continued fo grow after the abolition of the
slaye trade to such an extent that he came to be looked npon as the proper party to execute grants
of Lagos land. In fact, one of the witnesses for the defeudants, Chief Eletu, went so far as to say
that the king was the superior lord of the chiefs with regard to land.”

The position prior to the introduction of modifications due to British influence is

summed up by Mr. Buchanan Smith as follows :—

“The territory was divided up between the king, the war chicfs, and the white cap chiefs for
the time being, the Idejo section of the latter being the only considerable landed proprictors. Land does
not, however, appear to have been the personal property of the king or chiel, but passed in each
case with the ftitle to the successor. As the latter was always a lnuml\cr of the same family as
his predecessor it follows that land was always vesfed in the chief for (he time being in his capacity

¥ as head of the family, using the latter term in its widest meauing, and as guardian of its intere:

“Behind these family heads: stood: tlie king as head of the State, exerciting with Dhis chie
council the national proprietary right.” ;
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During the decade between 1852 and 1862 the practice of alienation sprung imto
vogue and another feature totally foreign to mative law, which knew not writing, was
introduced in the shape of written grants by the king of Lagos, whose influence had
been increasing tosuch an extent that “he came to be looked upon as the proper party
“ to execute grants of Lagos land.”(*) It appears that King Docemo prior to the
cession issued some 76 grants. ¥

170. ‘As we have seen, this king on the 6th August 1861 ceded the island of Lagos
to the British Crown. By the treaty of cession, Docemo, with the consent and
advice of his council, granted unto the Queen of England, her heirs and successors, for
ever, the port and island of Lagos, with all the rights, profits, territories, and
appurtenances thereunto belonging, and as well the profits and revenues as the
direct full and absolute dominion and sovereignty of the said port and premises, with
all the royalties thereof, freely, fully, entirely and absolutely.

That the cession was not intended to interfere with the rights of private property.
is clear from the report of Consul Freeman of the 8th March 1862. In this report
he adverts to a rumour that the cession of Lagos to the British Crown involved the
abrogation of all private rights of property, and states: “On the 1lth ultimo I

““ received the king and his chiefs at my house and detailed to them the reasons
“ which had induced Her Majesty’s Government to obtain the cession of this island ;
pointed out the changes which will result therefrom, and explained to them that,
far from depriving them of their private property, the cession will render it more
valuable to them.”(?)

In the year following an Ordinance (No. 9 of 1863) was passed * for
appointing certain Commissioners for the purpose of ascertaining the true and
¢ rightful owners of land within the settlement of Lagos,” whereby after reciting
that there are at present many persons holding lands within the settlement im-
possessed of any legal title thereto, and that it had become necessary and expedient
that the just rights and titles to such lands should be inquired into, settled and
defined, Commissioners were appointed with powers lasting until the 1st April 1864.
The Commissioners” powers were extended on two oceasions, but they came to an end
in 1866. The Ordinance provided for the issue of a certificate of title by the
Commissioners when a title was proved to their satisfaction, buf instead of adopting
this procedure, they appear to have recommended the issue of a Crown grant, which
was accordingly executed in favour of the successful party. When the Lands Com-
missioners’ Court was abolished, subsequent applicants were required to satisfy the
Administrator to the Goverament as to the bond fide character of their claims.

<

<

¢

171. The position assumed would appear to be that the cession vested the soil
of the island in the Crown, but that the Government were prepared to recognise
existing private rights by issuing Crown grants to persons who could prove their
titles. It is to be noticed that the grants were of land to be held in individual
ownership, without regard to any existing rights over the land which might belong
to the family of the grantee.

Tn pursuance of their policy the Government recalled the Docemo grants and issued
fresh ones in their place. It is stated that since 1863 about 4,000 Crown grants
have been issued in Lagos and Iddo Island and on the mainland at Ebute Metta,
Leckie, and Badagry.

According to Mr. Buchanan Smith “a considerable number of occupation tickets
“ for land at Ebute Metta were also issued by Governor Glover. Judging from recent
¢ decisions, it would seent that the Supreme Court is of opinion that these were in
““ the nature of freehold grants, and were transferable.”

172. It was not till 1897 that the practice of disposing of Crown land by way of
lease was attempted. The method then adopted was to grant permits to occupy and
improve Crown land, It was part of the scheme that there should be a complete
survey of the colony of Lagos, and if upon survey the conditions of the permit were
found to have been satisfactorily performed, a lease for 999 years was to be granted
in exchange for the permit. This scheme, however, seems to have been dropped.

173. Of recent years there has been litigation between the Crown and claimants
to land, involving the question us to what rights in the land were acquired by the
Jrown under the treaty of cession.

(1) See Willoughby Osborne, C.J., in his judgment on foreshore cases. FPapers, p. 307.
(2) See Papers relating to the Occupation of Lagos presented to the House of Commons pursuant to an
address dated the 2nd of May 1862. '
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The Government, according to Mr. Alexander :—

“ maintains the position that this and similar ftreaties constituted actual cessions of land, and
that no private ownership of land referred to in them can exist, except under grants from the
Crown.”

In 1909 informations were filed by the Crown against two English companies
occupyirtg portions of the Lagos foreshore asking for declarations that such foreshore
was vested in the Crown. These cases, which were consolidated, raised a number of
difficult points of law, but the only ones with which it is necessary for us to deal are
the contentions on the part of the respondents that the island, including the fore-
shore, was at the date of the cession the property of the White Cap chiefs, that they
were not parties to the cession, and therefore that the Crown did not obtain any
property in the soil. In the result the Divisional and the Full Courts decided that
the land of the island and of the foreshore of the lagodn adjacent to the island passed
by the cession to the Crown, subject, however, to existing private rights. The
judgment of the Privy Council with regard to this part of the case is as follows :—
“The Treaty is printed at length, the only question which has been mooted upon it
“ is as to whether by its terms it granted sovereignty and jurisdiction alone to the
<« exclusion of property. -The words are complete and absolute.” After setting out
the terms of the Treaty, the judgment continues :—* Their Lordships do not refer to
* the Treaty further than to say that, in their opinion, property was mot excluded
 from the grant; and they think also that this is subject to the condition that all
rights of property existing in the inhabitants, under grant or otherwise from King
Docemo and his predecessors, were to be respected. ' It may be that these required
confirmation by subsequent procedure prescribed by way of ordinance or otherwise,
but no question on that head arises in the present case.”

174. Another and a later case, in which the head of the Onisiwo family claimed
by petition of right that certain land, used by the Government for carrying on the
new harbour works at Lagos, was the property of the Onisiwo family, requires
mention as it involved the like contention by the Crown that the land was vested in
the Crown, and had been so vested since the date of the cession. In this case,
however, it was found by the Divisional and the Full Courts that the Onisiwo
family had exercised acts of ownership over the land and were the owners of the
land ; and accordingly that as the cession was subject to existing private rights the
petitioners were entitled to succeed. It appears from the evidence of Mr. Dennett
that he considers that the land in dispute was not family land but rather “clan or
« communal land at the disposal of the Onisiwo.” This was doubtless the contention
underlying the case of the Crown, the argument being that the rights of the Onisiwo
_in respect of the land in question were not rights of private ownership, but rights

_ attached to his chieftainship, which, being of the nature of sovereign rights, passed
to the Crown. If Mr. Dennett® view had been adopted by the Court, the result might
have been different.

An appeal to the Privy Council was entered in this case at the instance of the
Crowan, but, not being proceeded with, was dismissed, in accordance with the Judicial
Committee rules.

175. Now that the decision of the Privy Council has made the legal situation
clearer, it would seem a suitable time to review the whole position of the land
question in Lagos, and it may be desirable to appoint a Commission or Committee to
consider the advisability of proceeding with the scheme of 1897. We recur to this
proposal in paragraph 184 below.

“
<«
<«

@

Transfer of Niger Lands.

176. The circumstances and general purport of the transfer fo the British Govern-
ment of the territorial rights of the Royal Niger Company have been dealt with in
Part I: of this Report. (See paragraphs 55-T.)

Mr, Alexander, Commissioner of Lands in Southern Nigeria, told us that—

“ Direct ownership of large areas adjacent to the Niger appears to be vested in the Goverument by
transfer from the Niger Company.” : *

He then quoted the language of the Niger Lands Transfer “Ordinance, the
substance of which is set out above, in paragraph 57, and proceeded —

* Actual possession of the whole of this territory has not been taken, and much of it appears to be in
the possession of natives ignorant of its alienation. Moreover, thereis some difficulty in identifying the
extent of land orginally claimed to have been acquired by the Niger Company.”

No clear decision appears to have been reached as to the real relation of the
Government to the land. As stated in the passage quoted above, much of the land
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Temaims 1 the possession of natives who are quite ignorant of any alienation.
Whatever therefore, might have been the strict rights of the British Government
arising out of the tlanafer it seems to be important to endeavour to ascerfain what
portions of the territories C()m[)llaed i the grant are claimed to be in the actual
ownership of the Crown and what remain undér native ownership. FHere 1t mwht be
desirable to appoint a Commission to inquire and report.

Land where the Crown is entitled to full rights of ownership should be duly
Tegistered.

Central and Eastern Provinces.

177. In stations such as Warri and Sapele, situated en the coast line of the Delfa
over which the Oil Rivers Protectorate was first established, the position of the
Government is rather peculiar. Practically the whole of the land forming the settle-
ment has been acquired by the Government from the native chiefs oun lease for
ninety-nine years, the Government thus becoming the landloxds to the various trading
firms who have been established there.

In recent years claims have been put forward on behalf of the Government in the
Central and Eastern Provineces. Thus it is contended that as the territory formerly
belonging to the Kings of Benin has been acquired by conquest, all unoccupied land
within 1t now “wvests in the Crown as their successor,” and we are told that  this
 view has recently been extended so as to include all the waste and unoccupied lands
“ in the Central and Eastern Provinees and sub-soil and mineral rights.” There s,
however, no law directly vesting this land in the Crown and we do not see how,
without express legislation, these lands can properly be termed “Crown lands,” nor
do we think that it would be equitable at this time to pass such legislation.

178. The mineral ordimances passed last year in regard to the Central and
Rastern Provinces (Ordinances XVII. and XXIIL of 1913) furnish a clear indication
of the Government claims to ‘ the subsoil and mineral rights,” for mining leases ave
under them to be granted not bysthe native owners, with the assent of the Governor,
as formerly, but by the Governor only, and apparently all royalties will be pard into
the Colonial Treasury and form part of the general revenue. There is also an
Important provision contained in section 26 of the first-mentioned ordinance which
enables the Governor to grant a lease to a mining lessee of such part of the surface
as 1s necessary to the full and effective exercise of the rights conferred by the lease,
“subject to such reutal as the Governor may fix on behalf of the person entitled
thereto,” and subject to compensation being paid in respect of amy disturbance of
native rights.

Apart from the saving provisions contained in section 3 of the former Ordinance

. which keeps alive the right of quarrying stone for butlding purposes and. the rights

Alexander,
3442,

of natives of the Protectorate to mine for iron, salt, soda, or potash, no one is
permitted to mine without a mining lease under a heavy penalty. “T'he result would
seem to be that a native community keeps only the restricted rights. first mentioned
over the minerals under its land, and that the minerals and even the land itself can
be leased by the Governor, a surface rent only heing payable to the native authority.
Without making any specific recommendation, we would express our opinion—

(a) that no mining lease should be granted over the land of any native
community without its cousent, and that of the royalties reserved on any
such lease, a portion should go to the native authority, another portion:
should be devoted to local purposes similar to those which we have
recommended with regard to the Gold Coast in para. 153, and the
remainder should fall into the general revenue of the Dependency ; and

(b) that it is improper to exclude a native community from working the minerals
under its land, though it would be right to require the payment by them
of the amount which would go to local purposes and to general revenue,
it o lease were made of the land.

179. The C'rown Lands Management Ordinaunce, 1906, which applies only to the
Central and Fastern Provinces, s Ol lomals ga—
¢ All lands and rights in and over lands which at any time at on after the commencement: of this
Ordinance are vested i, held in trust for, or otherwise belong to, His Majestys, his heirs aud successors.”
The Governor is to have the management of alll Crown lands and may at any time
sell, lease, exchange, or otherwise L]lS[)Ose of such lands as he may think fit.
Mr. Alexander tells us that only titles subject to a reutal are, in fact, issued by
the Glovernment.”

-
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Generally.

180. Although the Crown Lands Management Ordinance, 1906, was nov repealed,
an Ordinance called the Crown Lands Ordinance was passed in 1908, and was made
applicable to the whole of Southern Nigeria.

The -main points to be observed with regard to it and the rules made there-
under are that though the Crown has power to “sell, lease, exchange, or otherwise
dispose of” Crown lands, the form of disposition contemplated appears to be grants
or leases securing rents subject to periodical revision every thirty years; that improve-
ments are not to be taken into account upon revision of rent, and that no grant is
to be issued till the land has been surveyed. Rule 9 of 1912 contains provisions as
to the grant of agricultural leases. Under this rule no agricultural:land can be
granted for an area of more than 1,500 acres, and the term is limited to ninety-nine
years, but is renewable.

Provisious with regard to the compulsory acquisition of laud for public purposes
are contained in the Public Lands (Acquisition) Ordinance No. 5, 1903 ; the main
provisions of which and of the Tands Ordinance (No. 9 of 1907) and of the Land
Registration Ordinance (No. 15 of 1907) are summarised in Sir Walter Napier's
memorandum. Under the two latter Ordinances every grant by the Crown is to be
registered, and there is a provision that, if this is not done within sixty days, it
is to be void.

LAND orHER THAN CrowN LAND.

Communal Land.

181. We do not propose to add anything here to our general description of
communal land. The term “stool land” is not uwsed in Nigeria, and we shall
accordingly use the terms “ community land ” and “family land.”

Indwidual Land.
(1) In the Colony.

182. By Ordinance No. 3. of 1863 English law was declared to be law in Lagos.

The grants which were, as we have seen, issued, were in accordance with English

form and operated in favour of the grantee “his heirs and assigns.” The substitu-

tion of alien for native methods of dealing with land has been, as Mr. Buchanan

Smith points out, productive of some confusion, and, as the late Sir T. C. Rayner in

~ his report on Land Tenure in Lagos observes, a “ curious mixture of English and
native law " is the result.

183. Much of the land originally vested in some individual native by grant from
the Crown appears to have relapsed into the condition of family land. Possibly from
the first, it was often the case, that neither the grantee nor the family to which he
helonged at all realised the nature of the rights intended to be conveyea by the grant.
The native system would not blend with the English system. Instead of the grantee
being recognised as the individual owner of the granted land, and entitled to sell or
mortgage it, or to regard if as descending to his own separate heirs, or as capable of
being disposed of by will, ““ trouble immediately results on the grantee’s death, if his
“ heirs claim all the land subject to the grant, as sometimes happens, and even
during his lifetime if he atlempts to alienate.” Mr. Buchanan Smith observes with
regard to this;:—

“Tt also seems clear that amongst the natives of Lagos proper a Crown granf often becomes after the
first generation as much a piece of inalienable family land as if it had been a grant by the chief or
head of the family under the old system.”

The land thus held by families could, it seems, be sold for family purposes if
the consent of the whole family was obtained, and Mr. Willoughby Osborne thinks
that a purchaser from a family acquires an absolute interest in sevéralty which he
can dispose of by will or inter viwos. The result appears to be that, in Lagos and its
immediate neighbourhood, land is sometimes held by families and sometimes by
individuals.

134. Tt is uot, therefore, surprising to find that there exists in Lagos and its
immediate neighbourhood much. confusion as to the titles of families and individuals
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toland. We are informed that “in order to remove some of these anomalies for
“ which a rather haphazard system has been responsible,” a proposal has been
made for the appointment of a commission to inquire into the system of Lagos
titles. As we have already stated in paragraph 175 above, we think that it is
desirable that this proposal should be carried into effect now that the judgment of
the Privy Council has rendered the legal position more clear. 3

(2) In the Protectorate.

185. It would seem from section 19 of the Southern Nigeria Supreme Court
Ordinance, 1874, and the sections of the new Supreme Court and Provincial Court:
Ordinances which take its place, that a transfer to be good must be in accordance
with native law or custom, and a case was brought to our motice by Mr. Willoughby

Osborne in which the Supreme Court held that land in Ibadan could not be the

subject of alienation in perpetuity, and that a purchase in contravention of the rule
must be set aside. So too, when natives of Sierra Leone and Lagos went to Onitsha
and bought land there, Mr. James tells us that—

T ordered the District Commissioner to call on all these people to show their title to the land and go

into the question aud make out proper leases between them and the Onitsha people. We did not give
them leases for more than ten years.”

186. It would seem from the evidence that matives of Lagos and others have
purchased land in the old Western Province and in the coast towns, and purport to
hold it as their individual property. However, it does not follow that these sales
would be held to be valid, though doubtless in some of the Europeanized coast
towns at any rate conditions and population have so changed that individual ewnership
of the Gold Coast type has established itself. With regard to the country generally,
the evidence we think shows that the idea of sale is unknown or, if known, abhorrent
to the native mind.

187. At the same time there is evidence, we think, that in some places where there

has been considerable penetration by traders, the old communal system is undergoing
modification.

Thus, in some districts round Brass, sales and purchases by families are allowed.

In other cases, too, sales and purchases by individuals are customary.

The rights of sale, however, when they do exist are not of a uniform character,
and depend upon local conditions; thus, sale may be allowed of rural but not of
urban land, and sale may be permitted to members of the same community but
forbidden to outsiders.

Just as these rights, then, are not of a uniform character, the same may probably
be said as to the relation of the new purchaser of theJdand to the native authorities
of the district where the land is situated. :

LEGISLATION WITH REGARD TO ALIENATION OF LAND BY NATIVES.

188. With regard to the transfer of rights over land we find that the methods
adopted for the protection of the natives are in striking contrast with the principles
of the Gold Coast Concessions Ordinance. [Under that, as we have seen, the safe-
guarding of native interests is delegated to the judicature, whereas in Southern Nigeria
it is exercised by what appears to us the more natural guardian, the executive
represented by the Governor or some subordinate Government Officer.

The ground covered by the Concessions Ordinance is here dealt with, so far as
mining is concerned, by the Mining Regulation Ordinance (No. 6 of 1905) in the old
Western Province and by the recent Minerals Ordinances (Nos. XVIL and XXITIL of

_1913) in the old Central and Eastern Provinces; so far as the cutting of timber
and the collection of forest produce by the Forestry Ordinance : whilst the Native
Lands Acquisition Ordinance applies to protect the native Interest against European
exploitation in cases where the special ordinances do not apply.

¢

Maining.

189. It is unnecessary to dwell at length on the provisions of the ahove Ordinances
relating to mining and it is sufficient to point out that the Government either grants
or approves of every mining lease, and that the term of such lease cannot exceed

<
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in the case of the Western Province sixty years and in the case of the Clentral and
Eastern Provinces twenty-one years, renewable for a further like term. A more
detailed statement as to the provisions of these Ordinances will be found in
Sir W. Napier’s memorandumn.

Natiwe Lands Acquisition and Land Registration Ordinances.

190. The first legislative Act of the Southern Nigeria Legislature in 1900 was
directed to the prevention of the exploitation of the “native bv aliens. This was
repealed in 1903, when the present Native Lands Acquisition Ordinance (No. 1 of
1903) was p'tssed, an ordinance applicable to the whole of the protectorate. Under
section 3 no alien is to acquire any interest or right in or over any lands within the
protectorate from a native except under an instrmnent.\vhich has received the approval
in writing of the Governor, and any instrument which has not received the approval
of the Governor is to be null and void.

191. This provision is further strengthened by section 12 of the Land Registrafion
Ordinance (No. 15 of 1907), which requires that an instrument Whereby land is
granted by a native to a non-native is to be void unless registered within sixty days
from its date; by section 7 of the Native Lands Acquisition Ordinance which provides
that no instrument is to be registered unless the approval of the Governor has been
duly given ; and by sections 5 and 6 of the last-mentioned Ordinance, which provide
for the summary expulsion of an alien in possession of land “rouoiu]ly or under
colour of an instrument to which the approval of the Governor has not been given.
The schedule to the Native Lands Acquisition Ordinance gives the procedure whereby
the approval of the Governor is given. The important matter from our point of
view is that the inguiries preliminary to the approval being given are matters of
executive action by the District Commissioner, and include inquiries as to whether
the grantor is entitled to the interest or right to be granted, and whether the grantee
is a person of good character and desirable as a resident or trader in the district.
The rules, though containing no express provision on this point, contemplate a
Jeasehold tenure, and failure on the part of the grantee to behave in a quiet and
orderly manner is one of the reasons which will enable the grantor or the District
Commissioners on his behalf to re-enter and determine the lease.

We have had no complaints with regard to the alienation of land in Southern
Nigeria in favour of non-natives, and we think that the executive supervision exercised
there must be regarded as successful.

The Land Registration Ordinance, like the Gold Coast Land Registry Ordinance,
1895, establishes a register of deeds, and the provisions of the two Ordinances are in
__the main the same.

)

TIT.

Sierra Leone.
CrowN LAND.

192. All land in the Colony to which a title cannot he proved is claimed as
Crown Land. The legislation with regard to the alienation of this class of land,
and for the acquisition of land in the Colony for public purpeses, is mentioned in
Sir W. Napier’s memecrandnm.

There does not appear to be any public land within the Protectorate except what
is required by the Government for administrative and other purposes This is
acquired by arrangement with the chiefs, no rent or tribute being in general paid
for it; when land has been taken for a head station and the site is afterwards
ahandoned, the Government gives wup all claim to the land, which reverts to the
jurisdiction of the chief.

LAND OTHER THAN CrowN ILAND.

193. In a portion of the Colony as we have seen Iinglish lawd prevails, and
accordingly land is held under the English land law. The Committee were supplied
with a most interesting account of the land tenure prevalent in the Protectorate
written by Dr. J. C. Maxwell, which is in its main principles in accordance with the
account we have already given. We are fold that “as a general rule land was not
“ sold or pledged, and is still not sold or pledged,” but a few instances of sale
and of pledging are given which appear to be of recent date.
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Protectorate Native Law Ordinance, 1905.

194. As regards questions relating to land in the Protectorate, the * Protectorate
Native Law Ordinance, 1905 (16 of 1905), applies to the Protectorate, properly so
called, and to those parts of the Colony (mainly Sherboro’ Island) to which the
Protectorate Ordinance, 1901, extends. Part III. of that Ordinance (sections 21-35)
relates to the “Seftlement of non-natives on native lands.” A summary of the pro-
visions of this part of the Ordinance will be found in Sir Walter Napier’s memorandum.
The Ordinance throughout recognises “tribal laws and customs” as existing and as
binding, but makes no attempt to state or define any of these laws or customs. For
instance, In section 21 it is provided that “ Every person who does not recognise and
¢ is not subject to the control of a mnative chief or to the tribal laws and customs
“ which such chief is empowered by native law and custom to enforce shall if
‘“ desirous of settling in or near any native town make . . . the customary
‘" presents to the paramount chief of the chiefdom in which such town is situated.”
By section 22 “customary presents’ are commuted into a monthly payment to-
the paramount chiet of two shillings and sixpence during the time of settlement.
This payment will exempt the settler {from any other payment to the chief of
the town

“in respect to such ocenpation or in respect to any trade which he may carry on in connection with

such lot and snch person shall also be exempt from working or supplying labour for work on road
making, road maintenance or genecral sanitation which has to be undertaken by the town Provided
that nothing in this exemption may be deemed to exempt the settler from observing the local
regulations with respect to keeping the lot in a sanitary condition.”

195. We have referred to these provisions in detail because they aflord a good
illustration of the attitude assumed by the legislature of the Dependency to land
which 1s not exclusively controlled by English law. The position and rights of the
“tribal authority,” ““the paramount chief,’’ and the “chief of the town” are here
“expressly recognised. They apply to a stranger who does not recognise and is
not subject to the control of a native chief or to the tribal laws and customs.” This
would 1nclude a European immigrant, and also apparently a mnative African of
another community or tribe, except a new-comer under the conditions presently
described. The section also recognises the right of the tribal authority” to “ give
the settler a bit of land.

196. The gifts and privileges conferred or recognised by these sections must be
carefully distinguished from the process prevalent, as the evidence taken before us
abundantly shows, throughout the whole of the four Dependencies, whereby a stranger
native desirous of obtaining the use and occupation of some land within the territory
of another tribe does so in the first instance with the knowledge and under the
authority of the chief or head of the tribe or clan or family within whose territory
the land is situated. In this case, according to the evidence given before us, he
probably, in process of time, comes under allegiance to the chief of the tribe on whose
land he has settled by payment of tribute, marriage, or otherwise. Sometimes this
process may take place on a large scale, and whole villages or classes may immigrate
and be permitted to settle upon the territory of another tribe. In this case, differing
from that previously mentioned, the land remains communal-—the new-comer, whether
a single individual or a body of individuals, being absorbed in the community to
which they have attached themselves—and there is no alienation of land or breach
of native customs. In the former case the land thus obtained passes out of the
community, practically loses its communal character, and tends to become individual
property. :

197. The enactments above referred to appear to contemplate only the grant of a-
small lot of land and the erection of buildings of ““native construction.” Section 24,
however, provides that where a * tribal authority has allowed any person to have a lot
¢ for, the purpose of huilding a house or store of a permanent character,” the
arrangement shall be by deed which

“shall state the annual consideration to be paid to the paramount chief and his successors and to

any sub-chief and his successors, the object for which the settler or grantee desires to use the lot,
the duration of the grant and whether or not the interests of the settler or grantee may be assigned
or in the event of death is intended to devolve on his heirs administrators or assigns.™

The language of this section appears to contemplate that the grant may be of an
interest either of a freehold or leasehold character as known to English law. The
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provision as to reservation of rent seems more consistent with a leasehold than with a
frechold interest.(!)

198. Tt is further mmportant to notice that by section 25 it is provided that no
“such” deed shall be valid unless it is attested before the Commissioner of the
Distriet or other officer appointed for the purpose, and contains the required stipula-
tions, and is duly registered. ‘Ihe Ordinance also provides for the receipt by the
paramount chiefs of the sums payable in vespect of the fransaction and for the
appropriation of such sums to “ purposes similar to those for which the customary
‘¢ presents have heretofore been used and appropriated.” With the consent of the
District Commissioner the paramount chief may forgo exacting payment of the whole
or part of auny fixed sum “in the case of any settler who by his knowledge of any
‘ special trade or calling is in the opinion of the paramount chief conferring a benefit
on the town or place where the lot oceupied by such settlers is situated.”

Any settler who pays a fixed sum under the provisions above referred to is
entitled to the {friendly offices” of the paramount chief and his sub-chief. By
“friendly offices” is meant the supply, when wanted by the settler, of a reasonable
number of carriers at market-wages, and of reasonable quantities of native food at
market prices. Persistent refusal of “friendly offices” malkes the paramount chief
liable to a fine or to deposition.

The provisions above referred to relate only to the acquisition by the settler of a
“lot” of land, and by section 30 a lot of land is defined as “ an area which, in the
“ town or place where allotted, would be considered sufficient for the compound of
¢ one who is a principal adviser to the chief.” It is plain, therefore, that these pro-
visions are mtended to refer mainly, if not entirely, to grants of rights over land for
the erection of residences or buildings for purposes of trade.

199. Sections 31 and 32 appear to contemplate transfers of land to settlers on a
somewhat larger scale. Section 31 provides that no settler shall occupy any land (save
a lot granted as aforesaid), unless he has obtained the consent of the tribal authority
to occupy such land and also the consent of the District Commissioner in cases where
such consent is required. By section 32 that consent is not necessary if the condi-
tions therein specified as to the extent of the area conceded—in no case exceeding fifty
acres—the amount of rental, and the obligation to keep the land or a reasonable part
of 1t in cultivation are complied with. Any grant for occupation not complying with
these conditions requires the consent of the District Commissioner, and the particulars
must be duly recorded with regard to (1) the annual consideration payable; (2) the
area of the grant ; (3) the duration of the grant; (4) any special conditions providing
for reduction or non-payment of the annual rental in consideration (for instance) of an
undertaking by the settler to establish permanent cultivation in cocoa, rubber, &c.,
and (5) the power of the settler to assign his interest, or whether that interest in
case of his death is intended to devolve on his heirs, administrators, or assigns.
These provisions were at first made applicable to specified localities, but by Ordinance
No. 26 of 1906 the power was given to extend these provisions “to all or any part
of the territories to which this Ordinance applies,” and they have now been applied to
the whole of the Protectorate and to a part of the Sherbro’ district of the Colony.

Tt will have been noticed that when control was considered necessary it was
executive and not judicial control that was imposed. Indeed, government by executive
action, legal and moral, would seem to be the keynote to the government of the Sierra
Leone Protectorate.

200. We have seen that the Protectorate Native Law Ordinance enumerates or
presupposes four forms of transfer of protectorate lands—

(1) Transfer to a person who recognises the control of the native chief, a mode of
transfer which is outside the Ordinance and is entirely dependent upon
customary law.

(2) Transfer to a non-native of a lot as a site for a house of native construction.

(3) Transfer to a non-native of a lot as a site for a house of a permanent character.

{4) Transfer to a non-native settler of a larger area than alot. In some cases the
consent of the District Commissioner is not required, but iwother cases it is
necessary, to confer a valid title.

@

(*) It must be borne in mind that in English law the essential difference between an interest of freehold
aud one of leasehold tenure is that the latter must have a fixed period of termination however remote that
period may be ; in the former case the period of termination is undefined. Thus an estate for life, or an
estate descendible in perpetuiry to heirs, is a freehold, au estate fixed to terminate on the expiration of a
hundred or a thousand years is a leasehold.

1L 2



Haddon
Smith, 5793.

Iaddon
Smith, 5780
o831,

68 S WEST AFRICAN LANDS COMMITTEE :

Although it appears that, as a rule, the grants which have been made have been
executed under the provisions of the Ordinance under discussion, we must mention
several other forms of transfer which are applicable to Colony and Protectorate alike.

Concessions Ordinance. :

201.—(5) Grant for cultivation under the Concessions Ordinance Amendment
Ordinance, 19006. A grant of this deseription requires the assent of the
grovernor, and, where the area exceeds 5,000 acres, that of the Secretary of

tate.
Section 3 preseribes certain rules for the guidance of the Governor in
glving his assent ; thus he is not to give it—

(@) when the grant is of an area of 1,000 acres or under, unless le is
satisfied that it is for the henefit of the chiefdom ;

(b) when the grant is of a larger area, unless he is satisfied that it is
for the benefit of the whole country, and either that the tribal admini-
stration will not be destroyed or injuriously affected by such grant, or
that adequate provision is made by the terms of such grant, or otherwise
for the administration of the area granted, by other means than the tribal
system. -

(6) Concessions or licences to gather palin kernels, piassava, and kola nuts. These
were {ormerly under the Concessions Ordinance, but were excluded in 1906,
and now require to be assented to by the Governor, who is to be guided by
the rules to which we referred under the last heading.

(7) Concessions involving minerals, timber, or wild rabber. These require vali-
dating under the Councessions Ordinance, 1902, an Ordinance which was in
1903 brought into practically the same form as the Ashanti Concessions
Ordinance, 1903, to which we have already referred. Thus, an intending
concessionaire must in the first instance obtain permission from the Governor
to prospect, and the negotiations for the concession take place through the
District Commissioner. A further safeguard was, however, imposed by the
Amendment Ordinance, 1906, which requires that no proceeding to validate
a concession is to be taken unless the concession has been provisionally
recognised by the Governor, and renders any concession which has not
heen so recognised within one year from its date null and void. After
the provisional recognition has been given, proceedings are still requisite
in the Concessions Court to render the concession valid..

202. The principle that negotiations under the Concessions Ordinance are to go
through the District Commissioner are naturally applied, to grants of every description,
and the [xecutive, as represented usually by the District Commissioner, exercises,
from the earliest stages of the transaction, supervision and control. ‘The application
by (for instance) the European applicant is made to him*: * Every communication or
‘“ negotiation must go through the Distriet Commissioner, if the transaction is carried
*“ through the rent is paid to him and is paid by him to the chief ‘for the henefit of
¢ the chiefdom,’” that is, the community and its administration is superintended by
the District Commissioner.

203. Tt remains to notice Ordinance No. 16 of 1911, which prevents the alienation
of land of an area greater than fifty acres, whether under the Protectorate Native Law:
Ordinance or under the Concessions Ordinance, to any person other than the Colonial
Government or for a longer term than ninety-nine years.

The Concessions Ordinance has, in fact, been acted on only to a very small extent,
if at all, either in the Colony or Protectorate. Sir Philip Smyly, who was Chief
Justice of the Colony when the Ordinance came into force until August 1911, “only

- heard of one case during the whole time.”
Practically, therefore, the Concessions Ordinance may be regarded as having been
inoperative, both in the Colony and Protectorate of Sierra Leone.
v General Principles of Policy.
204. The general principle of policy adopted by the Governor were thus expressed
to us by Mr. Haddon Smith, lately the Colonial Secretary in Sierra Leone i-—
“Qur policy is to govern through the native chiefs. . . Weoact as guardians of the native chiefs, and they
, follow onr advice. There is never a case in which they do not follow our advice, and at the same time they

”

retain all their old customs.
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Again, Sir E. Merewether, the present Governor, speaking of disputes hetween
chiefs as to boundanes, which “in the abseuce of a supply of accurate maps and a
Droper survey ' are very comimnoo, told us, ¢ The cliefs generally abide by the decision
of the District Commissioner.’

205; This settlement of boundary disputes by an executive officer requires some
further notice, as it is clothed with statutory sanction. Thus section 101 of the
Protectorate Ordinance, 1901, until recently ran as follows :—

“The District Comumissioner shall have power and authority to seftle any matters within his distri
which have their origin in Poro laws, native rites or customs, land disputes, or any other disputes which, if
not promptly seftled, might lead to breaches of the peace ; and any disregurd or defiance of such a settle-
ment shall be deemed to-be an offence.”

Dr. Maxwell, District Commissioner, supplied us with the following note :—

“In holding inquiries under this section a District Commissioner acts as an executive officer ; and as a
matter of course an nppe.tl may be made to the Governor against his decision. ‘There is no time-limit for
such an appeal, as is the case in appeals against the decisions of the District Gommissioners’ Courts—an
obvious advantage in land disputes, as the Full effects as a decision may not be realised by those aflected
until some time after it has been given.  In addition, ions under authorivy of this section may be
modified at a future date should altered-eirenmstances render this adyisable.”

206. A recent Ordinance No. 16 of 1913 extended this power of the District
Commissioner so as to include land disputes between paramount chiefs.

Whriting before this Ordinance had become law. Dr. Maxwell said :—

* The effect of the proposed modification of the law will be that a District Commissioner will deal
with all Jand disputes between paramount chiefs, and with such other land disputes as in his opinion he
should inquire into and settle, as an executive officer holding a judicial inquiry, and ot as a judicial officer
sitting in the District Commissioner’s court. At the same time, he has the power as a magistrate to
enforce the decisions given at the inquiry.

 Section 101, as at present existing, and as modified, gives a District Commissioner power to settle any
land dispute, irrespective of any decision that may have been given in the court of a native chief. ‘Lhere is
at the same time no formal appeal from the courts of the native chiefs. The courts of the native chiets are
not courts of record, and decisions given in them have not the permanence that decisions given in the
District Commissioners’ courts and the circuit court have. A chief muy reverse or alter the decision of his
pred , a circumstance which may at times cause abuses, but which at other times leads to the
rectification of abuses. It is not contrary to native custom for a District Commissioner as a superior
authority to set aside seftlements arrived at in land disputes by native chiefs. The section would
authorise a District Commissioner to inquire info land dispntes in which noun-natives were involved, but
such an inquiry could not affect the right of either party to such a dispute to bring an action in the
circuit court.”

Major Fairtlough, District Commissioner of the Northern Sherbro District, in the
southern part of the Proiectorate, gave us some important illustrations of the beneficial
effect of the increased influence of the Executive in preventing improper alienation of
communal lands. Speaking of the condition of things about 1900, he says :—

C T know that chiefs have given over the whole right, title, and fee simple of their estates for a fcw
cases of gin or a few pounds. Wheneer it was blO\I"l)( to the notice of the Government it was abrogated.’

There is, however, one instance where over a large district of the Protectorate
government through the chiefs has hecome impossible.

207. In one portion of Major Fairtlough’s district, we were informed, the whole
machinery of the system of government through the native chiefs had been for some
time upset by a most serious outbreak of cannibalism in which practically the whole of
the native chiefs were involved. The secret society from which these crimes emanate
has long been a trouble in the Protectorate, and the matter has been dealt with by
many ordinances and other measures. In this district, we are told, practically the
whole of the tribal authorities, about 400 persons, were in gaol waiting tvial. Notwith-
standing, however, this, happily exceptional, state of things, Major Fairtlough strongly
confirms the views of his colleagues that it is essential as a general practice to utilise
native administration so far as regards the regulation of rights over land, as appears
from the {following extract :—

£6232. (Mr. Morel.) In your district at present things have gone completely wrong, and your native
administrative machinery has broken down ?—Yes.

<6233. And therefore you are in an abnormal condition. But in the general way do you consider that the
native administrative machinery is the best machinery to use to govern the Protectorate 7—Yes, I do, at the
present stage. It is the cheapest and it suits the people. We could not run the tl(lllllul\tlﬂljoll of the country
without an enormous army of officials that we could not possibly pay for.

*6234. And in the nrenerul way do you think that their em of land tenure is a s)
country 7—I do.

“6235. You would not alter it in any way ?—I would not alter it.

6236, In the Gold Coast and in other places we find that freehold has crept in from the coast. Do
you think that if that presented itself in Sierra Leone it should be encouraged or deprecated —I think it
should be discouraged.

“6237. Why ?—Because it would be subversive of tribal rule—tribal administration,”
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IV.
Gambia.

208. The key to land legislation here is executive control, and so far as the
Protectorate, at any rate, is concerned the legislation affords a stnkmg contrast with
the elaborate legal system of Sierra Leone.

TeE COLONY.

As we have seen (see para. 60), English law prevails, with its system of individual
ownership. With regard to land in the Colony Sir George Denton says:—

*“In the first case the original ownershlp has keen vested in the Crown, and Crown grants in freehold
have been issued by the (xmcmmeub and in making any transfers the ordmary laws of England deaiing
with land have been held to apply, and disputes relannv to it are dealt with by the Supreme Court.”

The practical question as to what can mow be dealt with as Crown land is
answered by the Vacant Lands (Ascertamnment of Title) Ordinance, 1903, which
enables the Crown when “ any land is wnoccupied or is without any known or eertain
¢ owner or is occupied by a person who appears to the Colonial Secretary to have no
“ title ” to apply to the Court for a declaration that the land is ““ vested absolately in
“ His Majesty.”

So far as land in the hands of private owners is concerned, the only Ordinance
of lmportance for our purpose 1s the Land Transfer Ordinance, 1904 which provides
for a system of registrasion of title. A survey was felt to be necessary before the
system could be brought into force and accordingly it has mot as yet come into
operation.

THE PROTECTORATE.

209. Under this head we include that part of the Colony which is under the
protectorate system.

Here communal tenure remains untouched. The notion that any portion of that
land can be sold or disposed of by the person who is in actual occupation or enjoy-
ment of that portion is inconceivable to the native mind which has not been imbued
with [luropean ideas. But there is a difference between this communal tenure in the
Gambia and that in the other dependencies with which we are concerned. Instead of
the right of allotment of land to new settlers being exercised by the chiefs and elders
of the community, this allotment is made by, or stllctly supervised by, the E\ecunve

Government.

Concessions of land to slmngers have seldom, if ever. taken place, but the pnnupk
that all land is uuder the control of the Government and' that any disposal of land
otherwise than under native custom must be sanctioned b) the Government seems to
be firmly established.

210. This idea that all the land 1s under the control of the Government is
probably to some extent due to the fact that the principal native tribe i the
Protectorate is that of the Mandingoes, who were early Mohammedan immigrants,
and by their superior state of civilisation and organisation acquired.ascendaney over
the aboriginal natives. As ifi-Northern Nigeria, the Mohammedan influence tends to
concentrate control of the land in the hands of the ruling power, and the subordinate
native chiefs and heads of families do not apparently exercise the same degree of
authority as in the countries where that influence is not felf. Another circumstance
which tends to the exercise of the control of the Government is that, in some parts
of the Protectorate, some shortage of available land' has begun to be felt, which
necessitates some d001ee of supervision in its distribution.

211. Accordingly, no Ordinanceon the lines of the Gold Coast Concessions
Ordinance or of the Sierra Leone Protectorate Native Law Ordinance is to be found
in the Gambia statute book, but instead there is an enactment styled the Plotectorate

. (Public Lands{ Ordinance, 1896, which places all « public lands ” under the ““nianage-

“ ment control and direction of the Administrator.” Public lands are defined as—

(1) All lands in the Protectorate not in the actual occupunou of persons . . . who at the time
when Her Majesty’s protection was established in the territory in which such lands are situate Lad by the
laws and custor f such territory an o wal or derivative title to the said lands ; (2) all lands hdon-r\nv
to any wnquuu] on deposed wler ; (3) all lands in the Protectorate which before the establisbment of Her
M y's protection in the territory in which the L\ud: are situate were vested in the ruler of such territory
s own and not as his own pn\ ate proputy :
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The chief magistrate, Mr. Hume, told us that he had very great difficulty in Hune, 2960.
interpreting the above definition of public lands.

The other provisions of this Ordinance which must be noticed are, that no grants,
concessions, or dispositions of public lands are to be valid unless made by the
Administrator, and that all revenues from public lands are applicable to the expenses
of the Government of the Protectorate.

A set of rules was, in 1897, made under the ordinance; under them the head chief
and headman of a district, unless a special supervisor is appointed, have charge of
the public land in their district. No timber, fibre, rubber, gum, palin nuts, or palm
kernels are to be cut or collected from, nor are cattle to he depastured on, public
land without a permit from the Colonial Engineer or a travelling Commissioner.
Firewood for use may be cut without a permit, but not for sale.

The Administrator has power to grant licences for a term of years to ““ responsihle
and solvent persons ” to oceupy tracts of public land for the purpose of cutting
timber.

The schedule to the rules contains a list of fees payable, as for instance, for
collecting palm nuts for the purpese of expressing the oil or obtaining the kernels, or
for depasturing cattle not the bona fide property of a resident of a district or town
where the land in which the cattle are depastured is situate, or to which it is adjacent,
or appurtenant. :

The Ordinance was only to come into operation in districts notified by public
proclamation, and at present is in force in the districts of Niani and Niamena, Sandu
and Wuli.

212. The Public Lands (Grants and Dispositions) Ordinance, 1902, empowers the
Governor to make grants of Crown lands in the Colony and of public lands (as
defined above) in the Protectorate. Grants may be made of freehold either in fee
simple or for life, and also of leasehold for any period. It seems doubtful, however,
whether even in the Colony the power of granting freehold interest has been exercised.
Usually, at all events, the grants are of the nature of leaseholds. In the Protectorate
a considerable number of grants of leasehold interests have been made by the Govern-
ment to mercantile firms and others for the erection of factories and other purposes.

- 213. Strangely enough, the Vacant Lands Ordinance, to which we have referred
in dealing with the Colony, is also applicable to the Protectorate, so that land there
may be declared to be vested in the Crown, and not, as one would have expected,
declared to be public land.

A further complication in nomenclature is to be found in the Public Lands
Acquisition Ordinance, 1901, which applies to “the Colony and Protectorate ” alike ;
all lands acquired under it wherever situate would be properly termed “public lands.”

Although there is little eviglence of practical difficulty arising from the uncertain
state of the law with regard to public lands in the Protectorate, we have drawn
attention to it In order that if at any time legislation with regard to land is undertaken
a more satisfactory system of nomenclature and definition may be adopted.

@

We will next proceed to discuss several subjects, such as mining, the exploitation
of the oil-palm, forests, and the cocoa industry, which lend themselves to treatment in
a more general manner. We shall confine our observations in this part of our Report
to questions of principle, reserving our detailed recommendations for Part ITI.

MINING.

214. In the Gold Coast the principal form of mining is mining for gold. In
Sierra Leone and the Gambia there is no mining, and as to Southern Nigeria we
have no evidence of any gold mining being carried on at present. We are given to
understand that mining for mineral oil has been carried on to a certain limited
extent both in the Gold Coast and Southern Nigeria, and we understand also that ~
coal has been discovered in Southern Nigeria, but we have not taken any evidence
with regard to mining of these kinds, and we do not feel ourselves called upon to
advise as to the particular regulations which such forms of mining may require.

We propose, therefore, to confine our remarks entirely to gold-mining on the Gold
Coast.
Gorp MiniNeg oN rtHE Gorp Cost.

A Mining Department exists in the Gold Coast, but its functions appear to he Cogill,
limited to the inspection of mines in connection with their safety. This Department 12475 aud
should deal with all matters connected with and relating to mining. 100
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Prospecting Licences.

215. We have already expressed the opinion that the granting of options should
be prohibited by law, and we recommend that ights to prospect should be given by
licence under proper regulations. Sir H, Belfielé, in paragraph 124 of his report,
expressed the opinion fthat a licence should not convey exclusive rights to prospect
over the area mamed in it, but in this we do not concur. We think that the licence

should be un exclusive licence. M. Giles Hunt in his evidence was probably justified -

in saying that if a licence were not exclusive it would have no value. It may be
assumed that no one will prospect land for gold unless he holds an exclusive right to
take up the land that he prospects, or a pmtlon of it. We agree geuerally “with the
arrangements suggested by Sir H. Belfield tor obtaining a probpectlnf’ licence, as set
forth in paragraph 123 of his report, excepting as regards the amount payable to the
chief concerned. We recur to this point in Part III. (paras. 390-1). As Sir H. Belfield
says 1n paragraph 124 of his report, “ when furnished with this licence the holder will
¢ have the right to carry on prospecting work on any scale he pleases, and he will
¢ further be assured that if he decides to make a selection he will get a concession.”

Grant of Miming Rights.

216. In .order that-a complete grant of mining rights may be made under the
Concessions Ordinance, two instruments are required ;:—

(1) a licence by the Governor ;
" (2) alease by the tuibal authority.

The usual form of lease consists, as appears by the specimen leases set out in
the Papers laid before the Committee, simply in a demise of a specified area of
land, and “ the mines, minerals and mineral ;ubstmces and precious stones in, upon,
¢ under, and about the said piece or parcel of land,” or similar words. The subject
of the demise is fhe land itself. including both the surface and the subsoil. Sometimes
other rights are specifically included. For instance, in the specimen set out on
page 39 of the Papers laid before the Committee, to the grant of mining rights is
added a grant ef *“all timber and other trees and all forest rights.”” As regards surface
rights, in the specimen leases which have been brought to our notice there appears to
be no vestriction. The lessee has on the face of the grant full control over the
land demised, subject only to the reservation of certain native customary rights
above explained, but his “rights ”” have been considerably cut down by the decision
of the Privy Council in the case of the Wassaw Exploring Syndicate, Lid., v. The
African Rubber Company, Ltd., which 1s referred to in paragraphs 133 and 150 (Lhme

We think that, under the leolshnon we propose, the lease from the tribal authority
should comprise—

(1) a grant of the right of mining or otherwise collectlnfr minerals within the

specified area ;

(2) a grant of such rights over the surface of the area as are incidental to the
woerW of the minerals. The nature and extent of these rights are
indicated below.

The requirement of a licence from the Governor should be re-enacted in the,

new Ordinance.

Surface Ruights.
217. We concur generally in the remarks made by Sir H. Belfield in paragraph 129
of his report as to the nature and extent of surface rights which should be deemed
“incidental to the exercise of mining rights. In that p‘uamaph he says :

* The possession of mining land must be held to invest the miner with such rights to the surfice as-

« are nceessary to enable him to carry ou his work. Dhese rights include the use ol the land for sites on
which to his plant and put up the buildings required as housing accommodation for the staff’ and
labour fo Wlso power to make railways, tramways, roads, and aqueduets, and to cultivate the soil for
the purpose of raising food-stuffs for his people. He is further entitled to take such timber as is required
for use in or about the mine, or for building or for fuel, and lastly, he may properly convert suitable areas
into dumping & grouwtds.”

The rights here enumerated constitute all that in our opinion should be conferred
on the holder of a mining lease, and we think that they should be exercised subject to
regulations by the Mines. Dep(u tment. At the same time we consider that natives in
the occ upation of the soil aver which such surface rights extend, whether such

occupation consists of shifting or permanent cultivation or of habitation, should if
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and when disturbed receive compensation in respect of their habitations, growing
crops, oil palm trees, or other trees of economic yalue—such compensation heing
made the subject of arbitration in cases of dispute.

Mr. Cogill, Secretary for Mines in the Gold Coast, in his evidence before us
urged that the area over which surface rights should extend should be limited fto
one-half the area included in the mining lease. But we incline to think that such a
scheme would be very difficult to worlk in practice, and we are of opinion that, if
the area of a minmg lease is limited as proposed above, no further limitation of
surface rights is necessary.

Planting Rights.

218. We think that it should be clearly laid down that no planting rights other
than those included 1n  surface rights” ave conveyed by a mining lease, and that
when such rights are required they should be obtained through the Department of
Agrieulture under such regulations as may be in force at the time.

Tumber Rights.

219. The right to take such timber as is required for use in and about the mine,
and for building and for fuel is included among the *“ surface rights ” already referred
to. The removal of timber from any land outside the mining area should form the
subject of a timber licence. This licence should be issued hy the Forest Department
under the conditions recommended elsewhere.

We have also dealt elsewhere (sce para. 289) with the question of placing under
the control of the Forest Department the action of mining companies in dealing
with timber within the mining area.

Commencement and Prosecution of Worl.

220. Sir H. Belfield proposes in paragraph 117 of his report as follows :—

£ 117. To take the case of mining land first, the holder of the concession should be under obligation
to commence work within a period of two years from date of lease. This does not mean that actual mining
operations must be started within that period, but that the preparations necessarily preliminary thereto
must be put in hand. These would include verification of the results of previous prospecting work, and
further examination of the strata or reef to be operated on—the clearing and levelling of sites—the
construction- of roads and waterways—the erection of buildings, and the i llation of plant. Tt is not
generally desirable that a man sbould take up a concession unless he is pos: d of the capital to work it,
or knows where to go for it. Tt is not necessary, therefore, to allow time for him to go about seeking for
it—all that is requisite is that he should be given sufficient opportunity to purchase his plant and engage
his staff, and for these purposes a period of fwo years is an ample time allowance.”

This proposal appears to u5 to be unduly fayourable to the holder of the lease.
Mining operations should be commenced within one year of the commencement of
the lease—in other respects wz concur with what is stated in that paragraph.

We coneur also in the conditions given by Mr. Belfield in paragraph 118, which
reads us follows :—

““When work has commenced, the miner should be under obligation fo continue it systematically and
efficiently, to the satisfaction of the officer entrusted with the supervision of mines. Cuses will undoubtedly
arise where a temporary cessation of work is upayoidable, but such occurren can be provided for by
authorising the Commissioner of Lands to grant a certificate of exemption from work for any period
not exceeding 12 months upon good canse shown by the miner. If he fails in either of these obligations
without reasonable excuse, forfeiture of the concession should-ensue under the conditions of his lease.”

In view of the alleged growing shortage of labour in the Gold Coast we do not
advise the imposition of labour conditions, z.c., the requirement of the employment of

“so many labourers per square mile.

T'ax on Profits.
221. We recommend that the provisions in the existing Concessions Ordinance as
to the tax on profits should be retained.
Housing of Labowrers.

222. We are of opinion that persons obtaining mining leases should be required
o make(?) suitable provision for the housing of their labourers, and that no charge

(1) It may be desirable for the Government to require conformation to certain regulations as regards,
for example, sanitary arrangements, water supply, and so forth.
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should be made to the labourers for the accommodation afforded. This, too, is
the opinion expressed by Sir H. Belfield, and we concur in the following .recom-
mendation which he makes 1o paragraph 134 of his report :—

“To those cases in which a large proportion of the houses are fthe property of the oecupiers it is

desirable that they should be taken over at a valuation. IE the companics are unwilling fo: do: this, the
collection of rent should be prohibited.”

We further think that where a large number of labourers are employed the
lessee should be required to provide a qualified resident dispenser and a dispensary,
with hospital accommodation sufficient for the average number of cases of sickness
among the labourers resident on the mine.

Maintenance of Peace and Order.

223. Mining Managers should have power to eviet undesirable persons from
habitations which are the property of the Mining Company. This has been urged in
evidence as mecessary in the interest of the mining population. We think it is.
Tt has also been urged by witnesses representing the mining industry that no native
village should be allowed within a certain distance of the mining works. In the
exercise of his surface rights the holder of a mining lease will have the matter in
his own hands so far as the area comprised within the lease is concerned, subject
to grant of compensation in the case of existing habitations as above proposed. DBut,
while we recognise that the establishment of native villages or groups of habitations
outside the area, but in close proximity to tile mining works, might be undesirable,
we do not suggest any action other than that of the lessee, where necessary, arranging
matters with the Native authorities concerned, the District Commissioner acting as
Intermediary.

Where the Government deems it desirable that special provision should be made
for the maintenance of peace and order within the mining area, mining managers
might be permitted to employ rural constables approved by the District Cominissioner
under such regulations as the Government may from time to time deem it necessary
to lay down.

Sanitation.

924, The holders of mining leases should be required (as the Committee under-
stand is the practice at present) to carry out such suitable sanitary arrangements as
may from time fo time be prescribed by the Government, and we think that before
regulations to this effect are passed, amended, or added to, the views of the principal
mining managers should be obtained. There should be periodical sanitary inspections
by the authorised Government officers, and where, atter due notice, mining managers
fail to carry out any of the prescribed requirements, the Government should have
power to step in and do the necessary work at the expense of the mining lessee. -

Liquor Licences.

225. These, we suggest, should be issued by the Government only after consultation
with the mining authorities concerned.

Trading Licences.

226. There have been strong arguments for and against the restriction of the
establishment of traders in mining aveas. In this matter Sir H. Belfield expresses
his views in paragraph 135 of his veport, which reads as follows i— =

“ As the presence of traders is necessary to the labourers, avrangements must be made for their admission
—whether such traders be Buropean firms or native merchants, they should be adun't.ted only at the.
diseretion of the mines mavager, and with the approval of the Distvict Commissioner, wl}o \\'1ll_sunsfy himself
that the number admitted is not in excess of requirements. The buildings necessary for their uccomx'nod.u-
tion should be drected by, and remain the property of, the company, and tlxey» slm‘uld pay to the Dls_trlcn
Commissioner an annual fee for a trading licence, which may be treated as a contribution to ‘{s the sanitary
expenditure. TIf the number of traders is not so res d, it will inevitably become substantially in exeess
of requirements, and businesses will be established which will look for fheir customers elsewhere than at the
mine.”

The control of trading operations within mining areas should, we think, be retained
in the hands of the Government. If the admission of traders into a muning area
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be left entirely to the discretion of mining lessees, they themselves will in many
cases establish stores, and not unnaturally take care that competition is eliminated.
Monopolies will be created, prices will be kept up, and the natives will be the
sufferers. At the same time, we admit the {orce of Sir H. Belfield's argument, against
unrestricted competition, and care should be taken to license only such numbers of
traders i1 each case as may be necessary to secure the infevests of the population
resident within a mining area. We think that before a licence is issued the mining
manager concerned should be consulted, and due consideration given to his expressed
opinion.

We do not agree with Sir H. Belfield that the buildings necessary for the accom-
modation of licensed traders within a mining avea should be erected by and remain
the property of the lessee. In our opinion it would be better in all future mining
concesstons for the Government to fake power to reserve sufficient land within the
mining area for the erection of buildings by persons desirous of establishing trading
stores. Such buldings should be approved, and they should be erected by the
licensed traders at their own expense in accordance with such regulations as may be
deemed necessary.

ASHANTI AND THE NORTHERN TERRITORIES.

227. We think that the foregoing recommendations should apply to mining in
Ashanti and the Northern Territories—that in fact the arrangements in the Gold
Coast, Ashanti, and the Northern Territories should be the same.

EXPLOITATION OF THE OIL-PALM.
History or On-Pacy INDUSTRY.

228. Within the last few years attempts have been made by Europeans to exploif
the oil-palm in British West Africa. Their actual operation is confined at present
to the Gold Coast and Sierra Leone.

These attempts have taken two forms. One, confined to the Gold Coast, has
consisted in chtaming concessions of oil-palm lands from the native authorities both
under the Concessions Ordinance and outside the Concessions Ordinance. The other
has sought to secure special privileges for the erection of machinery under the Palm-
Oil Ordinance. The latter method has heen adopted both in the Gold Coast and in
Sierra Leone.

A considerable amount of evidence has been received by the Committee on the
subject, and certain action has been faken by the Committee in regard thereto. We
propose to examine hoth methods and the problems incidental to their prosecution.

229, Before doing so we think it necessary to give a brief introductory sketch of
the character of the industry @5 now carried ou, and the important bearing that it has
upoun the usage and enjoyment of land by the natives of British West a. A fuller
account 1s provided in Mr. Morzl's memorandum annexed to this Repor As is shown
in {hat memorandum, the oil-palm industry is wholly a native one. The fruit is put
to three principal uses. It isa staple fuod supply and it may be said that every part
of the tree enters largely into the domestic economy of the natives. It is an article of
internal trade between native communities. It constitutes the most extensive branch
of the export trade between West Africa and Burope.

230. As regards the export trade, there has been long established in West Africa
a considerable free commerce in the fruits of the oil-palm—both oil and kernels—
between the native communities and Buropean merchants. The export trade is
carried on in the following manner. The natives express the oil from the pericarp
by various processes. They crack the nut by hand (except in localities where the
merchants have introduced cracking machinery) and convey the oil obtained from
the pericarp and the kernels obtained by cracking the nuts to the trading stations of the
Buropean merchants for sale. The oil and the kernels are shipped by the latter to
Turope in bulk, and produce a very considerable proportion of the homeward freight
earned by West African shipping. In the seven years 1906-12, palm-oil and palm-
kernels of a sterling value of just under thirty millions have been pxported from
Southern Nigeria. Sierra Leone, and the Gold Coast.

The export branch of the oil-palm industry is constituted by a voluntary applica-
tion of native labour to purposes of external trade, in collecting, preparing, and
transporling the article. The naiives receive in exchange for the product which their
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labour causes tc be placed upon the world’s markets, merchandise and British silver
coinage. From this free traffic the natives derive the wealth which comes to them
through the commercial enterprise of Europeans in their country. The proportion
of merchandise and cash they receive for their output of oil and kernels fluctuates
with ruling prices in Europe. When ruling prices are high the interests concemed
in Europe with the process of refining the raw material sold by the natives to the
merchants and shipped by the lotter to the home ports may suffer temporary
inconvenience which, it may he assumed, will eventually be borne by the consumer.
On the other hand, high prices plevallmo on the home markets benefit the West
African producer, the manufacturer of goods for the West African markets, and the
revenues of the colonies and dependencies. The native's purchasing power is"
increased, the volume of imported merchandise is thereby augmented and the
revenues of the colonies and dependencies, which, as shown in Mr. Morel’'s memo-
randum, are very largely dependent upon Customs dues upon imported merchandise,
are proportionately swollen. The industry forms the staple export trade of Southern
Nigeria and Sierra Leone, and is increasing very rapidly, as is proved by official
statistics. The great development of the cocoa industry in the Gold Coast has checked
a similar all-round increase of the oil-palm mndustry in that colony. In the last few
years the exports of palm-oil from the Gold Coast have fallen substantially in
quantity, although inconsiderably in value, owing to the rise in prices. On the other
hand, the export of palm kernels has largely inereased, both 1 quantity and in value,
during the same period, and 1t is suggested in the Agricultural Reports that the
decrease in the export of oil 1s largely attributable to an increased local consumption
by the natives themselves due to increased prosperity arising out of the growth of
the cocoa industry. :

Such, then, is the manner in which the exploitation of the oil-palm for the export
trade with Europe has been and is carried on.

The characteristic features of the export trade in the fruit of the oil-palm as at
present conducted are free exploitation of the tree by the matives, and free traflic
between competing merchants and competing natives.

CONCESSIONS OF PALM-BEARING LANDS.

The “ Apol Company, Limated,” its Allies, Nominees, and others.

231. The attempts at exploitation by European firms of the oil-palm industry in
the Gold Coast through the process of acquiring concessions of oil-palm hearing lands,
for the most part f01 nlnct\' nine years, appear to ha\Q, 0110111'1ted towards the dose
of the year 1911. Shortly aiter its sittings began, the Committee, acting upon evidence
received, asked that a return might be Furnished to 1t “ specifying the number and
‘" extent of the concessions gmnte(l by chiefs to Europeans for exploiting palm-
“ hearing lands, and stating whether any such concessions have been validated by
¢ the Courts.” ]

Q”“i‘:)‘lg This information was furnished in the despatch of the Acting-Governor of the

5 %o ' Gold Coast dated 20th December 1912.

= In this despatch the Acting-Governor forw zuded returns plepawd by the Chief
Registrar, one of which, marked €, showed the *concessions granted since the
“ commencement of ‘The Concessions Ordinance, 1900," by chiels to Europeans for

exploiting palm-bearing lands that have formed the \uIJJoct of mnofices in the

«

* Government (uuettEs,’ and the other, marked D, was a  Return from Deeds
‘ registry of concessions for exploiting palm bearing lands not yet the subject of
“ motices in the Government Gazettes registered since 1900.” The Acting-Governor

= reported that up to that date ““mno certificates of \ahchty have been issued in respect
“ of concessions for exploiting palm-bearing lands.”

Return © showed that 14 concessions aggregating 100 square miles had been
granted by the native authorities in the Western Provinee, and: 5 concessions
amrlegatmo 72'square miles in the Central Province. The fivst concession so granted:
bore the date of 29th erteml)el 1911. The prmup"d grantees of these concessions
were a company styled “Apol, Limited, of London, » which had secured 113 square
miles. The other grantees were Messts. Joseph Crosfield and Sons, Limited, who
had acquired 39 square miles, and Mr. Frank Wheeler Plane, 20 square miles. Both
of these, as we learn from the Secretary of State’s despatch of 17th December 1912,




DRAFT REPORT, EIC. . 77

were acting on behalf of or in alliance with Messrs. Apol, Mr. Crosfield being, we

understand, the Chairman of the company. All these coucessions are for periods of
ninety-nine years.

Return DD showed concessions from mnative authorities granting, in the whole, four
square muiles to one Earle Trevor, described elsewhere as an attorney for Apol, Limited.
These were grants for twenty-five years from Ist May 1911, and, as alveady stated,
were marked as “not yet the subject of notices in the Government Gazette.” They
may, therefore, be taken as instances of concessions altogether outside the operation
of the Concessions Ordinance, although registered under the Registration Ordinance.

Two later sets of returns were furnished by the GGovernor ol the Gold Coast in his
despateh of 25th March 1913. Return A contained “ Concessions which have formed
© the subject of mnotices in the Government (razettes for the half year ending
31st December 1912.” The firss part of Return B was entitled “ Return from Deeds
Registry of agricultural and arbericultural concessions ol areas exceeding one square
“ mile for half-year ending 31st December 1912, and the second part recorded the
registration of deeds for similar concessions not exceeding one square mile.
According to Return A, concessions speeifically granting rights over oil-palm bearing
lands, aggregating 73 square miles, had formed fhe subject of notices in the Gazettes
during the latter hall of 1912. According to Return B, 173 square miles ol
concessions conferring unspecified “agricultural and arboricultural rights ” had heen
registered during that period. Of this total in Return B, 6 concessions, agereguting
81 square miles, do not figure in veturn A as having been gazetted.

It appears further by a return forwarded by the Governor on 24th July 1913, that
in the half-year ending 30th June 1913, in the Central and Western Provinces. notices
appeared in the Gazette of four concessions, covering an area of 62 square miles, for
“agricultural and arboricultural ” purposes. One of these, covering 20 square miles,
stands in the name of Messrs. Brunner, Mond, & Company, Limited, and specifically
conveys rights ©of collecting the fruit of paim trees.” The same return also gives a
list of 5 concessions from the Deeds Registry of agricultural or arboricultural con-
cessions during the same period amounting to 77 square miles. Of these 5 concessions
3 figure in the list of concessions gazetted. The remainder, which aggregate 25 square
miles, do not appear to have been gazetted and again would seem to be transactions
intended to operate altogether outside the Concessions Ordinance.

232. The last returns we have received are from the Deputy-Governor of the Gold
Coast. They are contained in a despatch dated 3rd February 1914, and cover the
half-year ending December 1913. They disclose a notable increase in this kind of
concession. Return B shows that in the last six months of 1913, 11 concessions,
affecting no less than 2541 square miles of land, for agricultural and arboricultural
purposes were registered in the Deeds Registry. Of these 11 concessions apparently
only 3, affecting 43 square miles of land, figure in Return A as having been gazetted.
This would appear to indidate an extension of the practice already referred to on
the part of concessionnaires to dispense with the medium of the Concessions Court,
Return A shows that 180 square miles of timber or other concessions, not being
mining concessions,” were notified in the Gazettes during the same period. Of these
concessions, four specifically convey rights “ of collecting the products of palm trees
or “of collecting palm fruits.” They are in favour of Thomas Whitehead, William
Gossage and Sons, Limited, and Lewis A. Smart, and affect in all 63 square miles.
Return € shows that up to the end of 1913 agricultural and arboricultural con-
cessions, covering 1,714 square miles, bad been granted in the Gold Coast, whereas,
at the close of 1910 the figure stood at 455 square miles. Tt is not altogether easy to
ascertain from these returns what the real position is, but it is clear that the native
communities of the Gold Coast are parting with their surface rights at a steadily
increasing rate.

Concessions (Further Amendment) Ordinance, 1912.

233. As we have already pointed out (see above para. 143) a new ordinance was
passed in 1912 requiring the refusal of a certificate of validity if the concession
grants or purports to grant rights to collect natural produce “to the exclusion of
natives,” or, “if it grants or purports to grant rights to remove natives from their
“ habitations within the area of such concession.” If upon the hearing of an applica-
tion for a certificate of validity it appears that the deed purports to operate ““to the
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exclusion of the natives” the certificate of validity must be refused. Apparently this
provision would apply if the deed gave the concessionnaires the exclusive right to
gather the fruit in the conceded area.

In the case of the Apol concessions it appears that the Apol Company propesed,
after some correspondence with the Colonial Office, a copy of which has heen laid
before Parliament,* a modification of the terms of the original concessions in order to
satisfy the new conditions imposed by the Ordmance of 1912 and that the Secretary
of State consented to the proposed modifications, 1f the Court should see fit to adopt
them under the powers given by section 13 of the Ordinance of 1900 as above explained.
We comment below on the clauses thus modified.

Actiow by the Commuttee.

234. When this Committee first became aware of the number and extent of the
areas of the Apol concessions as stated in the despatch of the Governor of the Gold
Coast of 20th December 1912, and also of the arrangement as to the intended modifica-
tion of these concessions by the court in granting the certificate of validity, it appeaved
to them that, whatever might be the conclusion they ultimately reached as to the
changes, if any, in legislation which they ought to recommend with the view of
regulating more effectively the granting of rights over oil-palm bearing lands, it was
imperative that an effort should be made in the meantime to check or prevent the
creation of new vested interests 1 this class of native property. This, it was thought,
could be to some extent effected by making use of such means as the present state
of the Jaw provided for the purpose. Accordingly, they addressed to the Secretary
of State a letter dated 25th March 1913, recommending certain action on his part.
The letter was signed by all the members of the Committee except Mr. Morel, who
was absent from England at the time, but whose views on the subject he had com-
municated to the Committee before he left. Mr. Morel subsequently expressed his
agreement with the proposals submitted to the Secretary of State, although he desired
to go further than, in all the circumstances, the other members of the Committee
thought possible. The letter is annexed to this Report. The Secretary of State was
pleased to act upon the recommendation of the Committee, and the decisions he arrived
at will be found in his despatch of 5th April 1913 to the Governor of the Gold Coast,
together with the instructions given by the Governor thereupon to the Provineial
Commissioners.

Validation of Apol Concessions by Court.

235. At the time of addressing the letter to the Secrgtary of State, the Committee

- were not aware that at various dates, in January 1913, certificates of validity had

been obtained by the Apol Company and its coadjutors in ten of the cases which had
been notified m the Gazette. It bub%quentlv appeared from a return enclosed in the
Governor's despatch of 9th October 1913, that eight of these, comprising 41°706
square miles, were granted on the application of the Apol Company as lessees, and
two, comprising 370 square miles, on the application of Joseph Crosfield and Somns,
Limited, one, comprising 237 square miles, being subsequently transferred to Apol,
Limited. The grant of these certificates was, we uudemtand unopposed, in accordance
with the arrangement which had been made with the Seclet"uy of State.

236. With regard to three concessions granted to Joseph Crosfield and Sens,
Limited, referred to in the same despateh, and aggregating 27 square miles, the
Attomev General intervened under section 14 on the ground that Joseph Crosfield and.
Sons and the Apol Company were one “ person ~ within the meaning of section 20 (2 )
of the Ordinance. We have already referred to this case under the head of “ Dummying
(sec para. 149 above). The claimants admitted that there was a financial connecnon
between the companies, but contended that the companies, being separarely incor=
porated and registered under the Companies Act, were separate entities, and so did
not contravene th ordinance. The Court decided in favour of the cldlmanl,s and the
intervention failed.

It may be well to point out that this decision, although, no doubt, sound in law,
establishes a condition of things which is contrary to the declared policy and desire of

* [Cd. 6673] May 1913.
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the Government. ‘I consider,” wrote the Secretary of State in a despateh dated Afienn
17th December 1912 to the Officer Administering the Government of the Gold Coast, No. 1048,
“that the total area obtained by Messrs. Apol and their allies and nominees under No- 114
“ either system should be limited to forty square miles.” Referring to this paragraph

in the Secretary ol State's despatch in connection with the decision of the Court, the
Governor of the Gold Coast remarls :—

“ It would appear that Messrs. Apol have merely utilised the warning there stated to haye been Governor’s
conveved by you to them to frustrute your intention and to evade thay with which section 20 of the Congessions despateh of
Ordinance was framed.” 26th Dee.

L . - 1913,

237. The Governor’s despatch of 9th October also shows that four concessionsaggre- i
gating some 46 square miles were discontinued by Apol, Limited, or their nominee, No. 1048,
Mr. Plane; that two concessions granted to the same company, and aggregating p. Il4.
29 square miles, were opposed by the Attorney-General and marked “Nothing done ” ;
two granted to William Gossage and Sons, Limited, and covering 23 miles, were marked
“Period of notice not expired”; and one of 20 square miles granted to Brunner,

Mond, & Company, Limited, was marked *“ Opposed by Attorney-General. Nothing
done.”

It appears from the returns ahove quoted that certificates of validity have heen
obtained by the Apol Company and its coadjutors for areas covering in the aggregate
72466 square miles. The area applied for by individuals or companies believed to
be in the same interest as the Apol Company, in respect of which no certificates have
as yet been obtained, or where the application has been discontinued, embrace a very
much larger area.

238. Apparently, at present at all events, it is mot the intention of the Apol
Company to work themselves any of the concessions they have obtained. Their
professional adviser, Mr. Giles Hurt, explained to us the method they proposed to
adopt :—

... May I explain, as Tam well acquainted with the Company, that they do not propose to work ity 1215—
themselves if they ean help it. The native is encouraged to bring in his own produce and a collateral 8 R
agreement is generally made along with the concession that we will pay to the chiefs so much royalty on
every ton of fruit brought in and pay the people also so much per lb. for bringing it in. All that Apol,

Limited, is doing besides acquiring concessions is erecting works.  They are erecting works at Dixcove for
crushing the fruit and producing the oil.

*1216. Are thev preventing the natives from selling to anybody else ?—I cannot swy that they are.
The collateral agreements say that they shall not sell outside, I believe.

“1217. (Mr. Morel.) Then it is a comwmercial monopoly ?—No, because we haye nothing to enforce

the agreement.
<1218, But in practice it is a commercial monopoly for the area affected ?—It is not in practice, to
that extent. It would not be a commercial monopoly. I ean fairly say that, I think.”

Later he adds—

%1312 . . . We are not workingunder the Apol concession. We arcnot collecting palm fruit ourselves. Fyng 1312
We are only buying it as it is collected. We ave paying rent but we are not occupying or makiug auy use ;
of the premises.”

Terms of original Grant and Certificate of Validity. Modifications made by Cowrt.

239. If, however, we examine the form of the original grant and of the certificate S-¢ Africun
of validity which has been granted, with the modifications therein made by the Court No. 1048,
under section 13, we find that the rights which are granted to the Company include P: 196
very extensive rights of gathering the fruit of the oil-palm, and generally of the control
of the conceded area of land.

Examples of the form of the original concession, as notified in the Gazette and as
modified by the Court in accordance with the agreement already referred to, will be
found in the Papers laid before the Committee. We understand that, mutatis
mutandis, all concessions followed this form.

It will be seen that the parts of the original concession which were struck out by,
the court are shown in dtalics, and the substituted or added words are set out in the
certificate of validity. These documents afford an opportunity of comparing, in the
instance referred to, the original concession granted by the native authorities with the
concession as modified by the Court. )

240. The concession is in the form of an English lease, and begins with a demise
of “all that piece or parcel of land” therein described. The extent of the area
conceded is described in the original concession as confaining about 10 square miles ;
in the concession as certified after survey the area is stated as 13- 156 square miles. The
concession goes on to transfer the palm trees on the land as well as the land itself

K 4
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« together with all oil-palm and other palm frees of what nature soever there growing
“ or being or hereafter to grow or be thereon.” It must be remembered that in some
‘parts of the palm-bearing land many of these palm trees have been planted by
natives or their ancestors, and are regarded by native custom as being the property
of the mdividual who planted them, or his family, or descendants. According to
native custom, as we have already pointed out, the transfer of the land would not
necessarily carry with i1t the transfet of the trees which had been planted by the
occupant of the land. It has evidently been thought necessary to provide expressly
for the transfer of the palm trees themselves as well as the land on which they grow.
It would probably come as a surprise to the native—who considered himself the
owner of a palm tree, and who probably would never have heard anything of the
transaction between the chief and elders of the community and the grantees—if he
were to lind that the property had passed under the concession to a foreigner, who
had exercised his right expressly granted under the concession to have access to all
 oil-palms and other palm-like trees of what kind soever that mow are or hereafter
may be on the said land and to take the fruits thercof by themselves or their
servants or employees and to carry the same away and to make such use thereof
as the Company or its local manager for the time being shall think fit including the
* export or sale of the same or of the products thereof.”

<

241. Though the owners of the trees who would be affected by the provisions
above quoted may be comparatively few in number, yet it must be remembered. that
the rights vested 1n all the members of the community whose land is within the area
of the concession to gather the fruits of the wild or uncultivated oil-palm for domestic*
purposes or for sale, either of the fruit in its raw state or of the oil extracted from
the pericarp, or the lernel, are at least of as great importance as the exclusive right
to the privately-owned palm trees. It is difficult to believe that under a system such
as is embodied in these concessions there can be any security thaf the natives whose
interests are affected are in any effective or real sense parties to the transactions.

242. Although this grant as certified retained the form of a lease of the land
itself and of .all trees growing thereon, extensive modifications were, as we have
already seen, afterwards arranged with the Apol Company, which have the effect in
point of law of considerably cutting down the extensive character of the transfer.
It does not, however, appear that the chiefs and elders who were the original granters
were in any way consulted or were made parties to these modifications of the original
deeds of grant. These were given effect to by the order of the Court under the
powers of the Ordinance as above explained. If the alterations are carefully examined
they will e found materially to diminish the powers which the lessees would have
possessed under the deeds as entered into between the-parties. The following are
some of the most important of the modifications agreed on between the Secretary of
State and the concessionaires and adopted by the Court.

The original concession gave the company © full and.exclusive liberty ” to make
clearings “for the purposes of agriculture and arboriculture . . . and generally to
“ do all things which shall be convenient or necessary for obtaining the produce or
“ fruits of the land hereby demised.” These powers are still retained in the amended
concession, but the words *‘ full and exclusive” are struck out. The effect appears to
be that the right to make “clearings” is not exclusive as it would haye been under
the original covenant. The native authorities would still retain their right to clear
the bush.

The power in the original concession ‘to remove any village farms compounds
or other erections as in the opinion of its local manager for the time being may be
deemed expedient for the said purposes” (of clearing, &e.) is struck out. It will

be remembered that under Ordinance No. 16 of 1912 the granting of a certificate of

validity was forbidden if the concession granted or purported to grant rights to
“remove natives from their habitations within the area of such concession. This
modification seems to have become necessary in consequence of this Ordinance.

A power to establish farms and to build villages and compounds, &e., and set up
such machinery as to the company or the local manager for the time being may seem
expedient is retained. But a power “to give or grant licence to any person or persons
¢ corporation or corporations so to do and make such regulations for the inhabitation
“ and sanitation of all such villages and compounds as may seem expedient ™ was
deleted. '

A power to dam up and divert all waters and watercourses within the limits of
the concession and generally for controlling the water supply was conyerted into a

«
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power to make use of the water supply, “but not so as to deprive the lessors and
¢ their people of a sufficient and reasonable quantiiy of water for their domestic
‘¢ purposes.’”

A power to sell or dispose or underlease the whole or any part of the demised
premises became a power “to sell, dispose, or underlease any of the rights and
“ privileges granted or purporting to he granted by these presents.” The effect of
this alteration was that the grantees could no longer assign exclusive rights fo a
third person, but only the concurrent rights which they themselves possessed.

The native authorities had originally entered into the following covenant :—

“(3) That they will not at any time exercise their customary rights of taking the fruits of the aforesaid
oil palm or other palm or palm-like trees or cut down or destroy the said trees for the purpose of making
palm~wine or otherwise or grant licence to any persons other than the company so to do.”

This covenant was struck out, and in its place the following clauses were inserted
in the deed :—

2. That during the continuance of these presents they will not at any time grant to any person or
persons corporation or corporations any rights licences or easements of whatsoever nature or description over
the premises hereby demised or intended so to be.”

3. That they will not at any time cut down or destroy any of the oil palm or other palm or palm-like
trees now or hereafter growing or being on the premises hereby demised.”

At the end of the deed the following proviso was introduced :—

*“Provided always that nothing contained in these presents shull be read or construed so as to confer
upon the company the right to collect the fruit of the palm {rees or other natural produce (other than
timber) now or hereafter growing or being upon the said demised premises to the exclusion of the natives
hor the right to remove natives from their habitation.”

Objections to Concessions of this Type.

243. This proviso is obviously intended to bring the concession into conlormity
with the requirements of Ordinance No. 16 of 1912. The concession could not be
legally validated if it granted or purported to grant any right to collect the fruit of
the wild oil palm ‘“to the exclusion of the natives,” or “ any right to remove natives
 from their habitations within the area of the concession.” If seems clear that as
the concessien was originally framed it would have offended against hoth of these
provisions. In order to conform to the Ordinance, care has been taken to remove from
the concession all expressions which would or might have imported any power of
excluding the natives from the enjoyment, concurrent with that of the grantees,
of their rights, or of removing them from their habitations. But the rights of
the grantees are mot otherwise limited. Supposing the grantees were to introduce
a system of hired labour by natives not members of the community, and organise a
systematic gathering of the E‘uit, would not the answer to any complaint that the
rights of the natives were being unduly interfered with be “ You are not excluded.”
“You have a perfect right to“gather the fruit yourselves. Go and do it”? We fear
that the natives would come badly off in a competition of this kind. The extensive
powers which the Apol Company still retains under its certificates of validity appear
to indicate at least the possibility that the system of free traffic between natives and
merchants in the natural produce of the oil-palm, the fruit being gathered by the
natives in the exercise of their customary rights, may be superseded by a system
whereby the natives vesident within a given area would tend to become labourers
for hire, or be dispossessed altogether, by the importation of labour from other parts
of the Colony or elsewhere.

- This would tend, in our opinion, to inflict an injustice upon the natives inhabiting
the area included within the concession for not only would a native industry be
restricted, but the prestige of the mnative authorities would be impaired, with a
result hauvht with danger to the welfare of the native population and to the good
government of the (Jo]ony. Against this danger the Ordinance of 1912 appears to
us to afford very inadequate protection.

244. Moreover, it seems to us that the terms of the proviso introduced at the
end of the deed as amended (vide para. 242), while undoubtedly fihmed with the
intention of protecting mnative rights, is open to a variety of interpretations, and
contains, in its actual application, the germs of serious trouble between the natives
1nhab1t1no the area of the concession and foreign native employés brought in from
cutside by the concessionnaire for the purpose of collecting the fruits of the palm
trees within the concession.

U 31324 T
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Tue Parm-Oin ORDINANCES.

245. The second method alluded to above (para. 228), viz., the granting of
special privileges by the Legislature for the establishment of machinery designed to
extract oil from the fruit in the largest quantity and of the best quality, maymow be
dealt with. This is the object of the Palm-Oil Ordinances of Sierra Leone and of the
Gold Coast which received the assent of the Governors concerned on 12th March
and on 20th July 1913 respectively.

Provisions of Ordinances.

246. While exhibiting some variations in phraseology and detail, the Ordinances are
substantially identical. They empower the Governor to grant to any person, within
such area not exceeding a circle with a ten-mile radius and for such period not
exceeding twenty-one years from the date of the grant and upon such terms and
subject to such conditions as he may think fit, the exclusive right to construct and
work mills, to be operated by mechanical power, for expressing or extracting oil from
the pericarp of palm fruit (section 3 (1)).

A power of remewal of the grant for a like period is given to the Governor
(section 3 (2)).

The exercise of this power is, in the case of the Sierra Leone Ordinance, con-
ditional upon “the concurrence of the Tribal Authority,” as is also the renewal
of the grant. o

In the Gold Coast section 3 prescribes a limiting condition as follows :—

“If he (the Governor) is satisfied that the consent of the Tribal Authoriti
them has been obtained, and if they have satisfied him that the owners or a major
approved,”

or a majority of
ity of them bave

and provides a further condition that—

“No such grant shall be made in respect of any area as aforesaid which includes a town containing
more than 10,000 inhabitants.”

This last condition is absent from the Sierra Leone Ordinance. Neither of the
above conditions are specified as applicable to the renewal of the grant in the Gold
Coast. L
By section 4 of the Sierra Leone Ordinance and section 3 of the Gold Coast
Ordinance 1t is stipulated that no grant or renewal of a grant of this character
shall be given in future unless the terms thereof shall have been published in the
local Gazette three months before ratification. The Sierra Leone Ordinance contains
‘the further stipulation that—

* Any person objecting to any such grant may, within such period, give notice of such objection to the
District Commissioner of the district in which the area affected Yhereby is situated, and shall in such
notice specify the grounds of his objection ™ (section 4).

By section 5 of the Sierra Leone Ordinance and 4 ‘ofthe Gold Coast Ordinance

it 1s provided that—
“ Nothing in this Ordinance shall confer, or authorise the Governor to confer by any grantunder this
Ordinance, any right, interest, or property in or over any land or the products of the soil of any land.”

Section 8 of the Sierra Leone Ordinance and section 7 of the Gold Coast
Ordinance malke it unlawful for any person other than the grantee to do within the
area any act the exclusive right to do which is by the grant vested in the grantee,
under a maximum penalty of 500L. for any mill constructed or commenced in con-
travention .of such provisions, and to a fine of twenty pounds for any day during
which any such mill is worked, and all plant, materials and things used in the
commission of any offence under the section are to be liable to forfeiture.

Such are the principal provisions of the Ordinances.

History of Ordunances.

247. The circumstances which led to the passing of these Ordinances appear in the
Blue Book entitled  Correspondence respecting the grant of exclusive rights for fhe
¢ extraction of oil from palm-fruits ” [Cd. 6561]. In so far as these Ordinances affect
or are calculated so to affect the existing and future rights of the matives over the
areas subject to their provisions, a cénsideration of the problems which they raise
would seem to lie within the scope of our reference. Before we record our own views
we deem 1t mecessary to summarise the narrative contaimed in the Blue Book; to
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indicate the modifications which have occurred in the Ordinances since they were
originally introduced into the Sierra Leone and Gold Coast Legislatures and the
character of the objections offered thereto.

248. The negotiations relating to these grants appear to have been of a protracted Cd. 6561,
character, and to have begun in otober 1907, when Messts. Lever Brothers, Limited, No. 1.
applied to the Secretary of State for certain privileges connected with the contem-
plated introduction in Sierra Leone of modern scientific methods for the local
treatment of the fresh fruit of the oil-palm.

It seems that Messrs. Lever desived at that time to acquire “a large area’ of Zjid.
forest land for the “local cultivation of the oil-palm.” This proposal was not
favoured by the Governor of Sierra Leone, and by July 1908 Messrs. Lever had
temporarily abandoned the idea. They then limited their demands to the sole right
of erecting power-mills and to the exclusive privilege, except against the Government,
of laying down mono-rails within a radius of twenty miles from a given point. These
rights and privileges were to be for a fixed period of ninety-nine years with the option
of cancellation by either party at the end of each period of ten years, and were to carry
no burden of rent either to the Government or to the chiefs. As the result of
consultations between the Secretary of State and the Governor of Sierra Leone, and Zbid., No. 6.
further correspondence with Messrs. Lever, the Secretary of State informed the latter
on 6th February 1909, how far the Government were prepared to go in order fo meet
their wishes.

The terms specified, “ subject to the consent of the natives concerned having been
obtained in a manner satisfactory to the Government and to the passing of any
necessary legislation,” were as follows :—

A. The exclusive right to erect power mills for the “expressing of oil from the

palm-fruit,” but not for the cracking of nuts.

B. The exclusive right, except as against the Government, to lay down mono-rails

or “other forms of traction.”

¢

5

&

These exclusive rights were to be operative within a radins of twenty miles from a
given centre and to last for twenty-one years subject to the observance by the
grantees of certain conditions to he afterwards elaborated. The Government were
prepared to forgo the payment of a rental, but stipulated for a ‘‘ reasonable payment
*“ to the native auLhontles concerned, either in the form of rent or otherwise.”

These terms Messrs. Lever declined.

In October 1910 Messrs. Lever wrote that they were desirous to set up Ztid., No.9.
¢ depericarping machines for the treatment of the whole fruit of the palm and other
¢ trees” in Nigeria, and asked that-—

*The areas for a distance of twenty miles around the location of our depericarping machinery should
be considered as reservations for the special purpose of our proposed new enterprise ; that is, that no other
firm should be allowed to erect and establish machinery for the treatment of the whole fruit within twenty
miles of our location.”

Ibid., No. T.

The Secretary of State was upable to accede to these proposals, and made a 7bid., No.11.
counter-offer (24th Iebruary 1911), which Messrs. Lever declined (20th June 1911). 7sid., No. t2.
Messrs. Lever subsequently revived their request for privileges in Sierra Leone zpiq. No.13.
(2nd October 1911) and Southern Nigeria (20th December 1911), and applied for
similar privileges in the Gold Coast. So far as Southern Nigeria is concerned, the Zbid., No.17.
last document printed in the Blue Book which bears upon that Dependency is an ]lm/.,A\oA 63.
intimation from the Secretary of State to Messrs. Lever that it is not proposed to
introduce legislation therein “unless it is shown to be absolutely necessary, which is
““ not at present the case’” (10th December 1912). We understand that this necessity
has not since arisen.

249. The applications in respect of Sierra Leone and the Gold Coast were, how- Zid., Nos.
ever, favourably received, but the radius within which the grants were to become 14. &c.
operative was reduced by one-halt, viz., ten instead of twenty square miles from a given
point.  The Ordinance was introduced into the Gold Coast Legislature on 7th All”llsb
1912, and into the Sierra Leone Legislature on October 25th of the shme year. As
first submitted to those Lemsldtmes the Ordinances gave power to the Glovernors
without consulting the native authorities to confer upon the grantees, in addition to
an exclusive ncrht to erect machinery to express the oil from the pericarp, an exclusive
right to erect machiner y to extract oil from the kernels, and an exclusive right, except
as aaamst the Government, to lay down mechanical tractlon within the 1adms affected

L2
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by the grant. The object the Government had in view is explained in- the Seeretary
of State’s despatch to the Governor of the Gold Coast on 3rd May 1912 :—
“The Ordinance bas been so drafted as to make it po%xble to grant exelusive rights in respect or

machinery for treating palm-kernels as well as for treating the pericarp, and for constructing rmlwnys ; and
any one or more of these rights may be granted ywith or without the other or others.”

Opposition i Emgland and in West Africa.

250. The Ordinances and the policy they sanctioned met with strong opposition
from the Manchester Chamber of Commerce and from various merchant firms engaged
in the palm-oil and kernel trades. They were as vigorously objected to by the
unofficial members of the Legislative Councils of the Gold Coast and Sierra Leone.
The Governor of the Gold Coast reported that both he and the members of his
Executive Council viewed “with some apprehension, as a matter of principle, the
“ ntroduction of an Ordinance which in elfect enables the Government to grant a
“ monopoly.”

It was also on this ground that the objections of the Manchester Chamber of
Commerce and others were principally founded. Ixception was taken to the policy
of granting monopolies affecting the exploitation of a product which already formed
the basis of an established trade. Emphasis was also laid upon the undesirability of
granting to private persons or corporations exclusive rights to lay down mechanical
traction :— A

“The right to make roads and mono-rails and employ other means of mechanical traction could hardly
be exercised without grave interference with the present means of transit in the area proposed to be
conceded. Present native bush tracks would most likely be monopolised and rendered impassable to ordinary
and present-day traffic. Methods of conveyance necessarily involving interference with public rights of
way should be retained under the direct provision and countrol of the Government.”

The grant of exclusive rights to extract oil from the kernels of the fruit was also
the subject of protest.

The objections raised were considered by the Colonial Office, with the result that
the Government came to the conclusion that it was desirable to limit the exclusive
privileges granted to the erection of machinery for the expression of oil from the
pericarp, and to strike out from the Bills the exclusive right of traction.

251. While the criticisms mentioned above were freely urged in the Legislative
Councils, the native members objected more particularly on the ground that the
Ordinance 1mplies that the power to grant rights of this character was inherent in the
Governor and not in the native authorities, or, at least, that the Governor should bhe
apparently empowered to make such a grant irrespective—so far as the wording of
the Ordinance might ofherwise suggest—of the views of the native authorities. In
the Sierra Leone Legislative Council Mr. Shorunkeh-Satryerr contended that—

* English law recognises that where property is to be granted, he who owns the property should be the
grantor, and any person holding the position of protector - should coneur in the grant . . . The present
clause would mean a gradual acquisition of ownership by the Government, w lnc]_\ is, as I gather, not the
intention-of the (ﬂ)\'mnment The moment we admit that as a fact they are the owners of everything
above aud beneath the soil, we concede that they should be the grantors of anything relating to rights in
that soil.”

It was for the purpose of meeting these objections that the provisions noted in
para. 246, making in effect the exercise of the grant by the Governor conditional
upon the conecurrence of the native authorities, were moved and accepted by the
Couneil.

These, and other amendments affecting the scope of the measure, satisfied the
Legislative Council of Sierra Leone, and the Bill was read a third time without
opposition at the sitting of 28th February 1913. They would not seem, however, to
have sufficed to allay the apprehensions of the unofficial members of the Legislative
Council of the Gold Coast. Those who are recorded as having been present voted
against the third reading, which took place on the 4th July 1913.

252. It will be observed, from what precedes, that all pariies concerned in
objecting to the Ordinances concurred in the view that a grant of this kind is practically
equivalent to giving an exclusive right to the fruit of oll-pahus over the arvea affected,
2.e., over an area of 311 square miles, M. Smart, to whose evidence before us we
shall presently refer, is of the same opinion. Mr. Grey, who, as senior unofficial
member of the Gold Coast Legislative Council, urged the same point before that body,
was equally insistent thereon in his evidence before us.  The Jepresenmtlves of the
Manchester Chamber of Commerce endorsed the opinions of the Chamber already
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quoted. Mr. Cowan, a director of the trading firm of Miller Brothers, took a rather
more favourable view of the grant of exclusive privileges for the erection of special
machinery than the other merchant witnesses. But he declared that his views
would change if such privileges were accompanied by an exclusive right to lay ‘down
mechanical traction. The representative of Messrs. Lever Bros., Ltd., hardly sought
to contest the argument that a monopoly would ensue from the exercise of such a
right.

As we have seen, this latter privilege does not now figure in the Ordinance, the
Government proposing to grant Messrs. Lever a licence to construct railways within
the perimeter affected under the Proprietary Railways Ordinance.

253. The contention that the Ordinance confers a virtual monopoly over the fruit
of the oil-palm is not, strictly speaking, a correct view of the legal effect of the
Ordinance. The Ordinance, as has been pointed out, expressly excludes the grant
by way of lease or otherwise of any land, or the products of the soil of any land.
No general control can he given uhder the Ordinance. In our opinion, however,
there can be no doubt that the land within a radius of ten miles round the dominant
factory or mill is burdened wunder the Ordinance with what would be called in
Bnglish law a negative easement. No owner or occupier within that area may erect
a factory or work machinery moved by mechanical power for the purpose of extracting
or expressing oil from the pericarp of the fruit. The exclusion of all such machinery
will in all probability tend to give the grantees the command of the produce within
the area, and by preventing competition with other possible purchasers ol the fruit
serve to bring about a practical monopoly. The tendency will, of course, be more
pronounced when the grantee is able to command mechanical traction, even under the
conditions provided in the Proprietary Railways Ordinance.

Dangers of Ordinances.

254. Moreover, the large size of the area specified in the Ordinances would appear
to censtitute a grave danger. The pal oil belt i the Gold Coast is of considerable
extent, being estimated to amount to about 3,000 square miles, but a very few areas of
ten miles radius carefully placed would probably monopolise the whole; and under
the Palm Oil Ordinance there would appear to be grave risk that in a very few years
the whole of the palm oil industry would pass under the control of a close ring of
allied companies, who would first destroy the competition of the merchants by offering
the natives so large a price for the fruit that they would have no incentive to make
oil themselves, and then, having destroyed all competition, would be in a position to

~ make what terms they pleased with the natives. The same general considerations hoid
~ good in the case of Sierra Leqne.

255. Again, the native owners would be debarred from erecting any machinery
/ themselves in any part of the area and, of course, from benefiting from any newer
and better machinery which might be invented during the period of the grant. If
any such improved machinery which the native owners of land were themselves
capable of handling should be placed upon the market the district affected would
be excluded from its use. The possibility of native inventions is not entirely to be
dismissed, a native of the Gold Coast having invented a ‘small hand-machine” for
palm-oil extraction which, if perfected, is stated by the Agricultural Department to be
likely to “ prove in every way suitable to native use.”

Moreover, there would appear to be signs of a co-operative movement among the
natives themselves and a growing appreciation on their part of the increased efficiency
which such co-operation would bring with it from a point of view of the preservation
of native interests. This co-operative movement, combined with increasing native
wealth, makes it at least probable that the time is not far distant when some natives
will be in a position to purchase machinery for the scientific treatment of tropical ,
products, and it would not seemn just that any legislation should be framed calculated
_to deprive them of the opportunity.

As to BEuropean machines of this kind, we were told by the representative of

. Messrs. Lever that “there are several in the market.” Similar evidence was forth-
coming from the representatives of the Manchester Chamber of Commerce.

. 256. It is true that the grant of exclusive rights under the Ordinance is confined
to the erection of machinery for expressing the oil from the pericarp. Tt should be
remembered, however, that possession of the fruit entire is indispensable to that
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process. Possession of the fruit entire necessarily involves possession of the nuts.
The grantees are not precluded from erecting machinery to deal with the nut and to
‘express the oil from the kernel, although tlieir exclusive privileges do not extend to
such machinery. The value of the palm-kernels, now for the most part shipped home
in bulk to Europe, is vastly greater than the value of the oil similarly exported, and
the natural tendency of a grantor under the Palm-Oil Ordinance would be to‘combine
the depericarping process with the crushing of the kernel, and thus capture the entire
raw material of the industry. That grantees under the Palm-0il Ordinance contem-
plate even wider powers and privileges than they possess at present under the Ordinanee
was virtually admitted by the representative of Messrs. Lever.

5074 (Mr. Wedgwood.) You want exclusive rights over and above the exclusive right to erect
mills or to make railways ?—( Watness.) Yes, I suppose it comes to that.”

CoMBINED (CoNCEssIoNS FOr CuUrTivarioN, PLANTING, AND MECHANICAL
TREATMENT.

257. A policy of direct European exploitation of the oil-palm which would combine
the cultivation, planting, and gathering of the fruit and its treatment by machinery,
and would involve dividing the oil-palm bearing areas of the Gold Coast among a
selected number of European concessionnaires, was recommended by Mr. Smart.

Proposals of Mr. Smart, and Objections thereto.

258. Mr. Smart has carried on a large business in London for about twelve years,
with the object of obtaining and negotiating for clients concessions of land, establishing
“factories ” for the purchase and manipulation of produce in foreign countries and
British colonies, and has paid several visits to West Africa, the last in 1912, when he
gave special attention to the Gold Coast. In Mr. Smart’s opinion the leases which
have been recently granted, referring apparently to the- concessions to the Apol
Company, are so situated that they monopolise about four times the arvea they
actually require. He contends that the ‘“surrounding areas are so sub-divided that
‘“ there are mone of them large enough or good enough for anyone else to take up.”
Mr. Smart's suggestion is—

“That the whole oil palm belt of the Gold Coast Colony be divided up, by an independent expert,
into areas of equal, or predetermined relative commercial value or potentiality, and that not till this has
been done should any firm be granted any area uuder the new Palm Oil Oxdinance. It is not necessary
to allot all the arecas now or at any future time. The univ should not be area, but commercial value,
and no grant should be made which spoils, or virtually monopolises, a much larger area.”

259. Mr. Smart in substance advocates the suspension of all further concessions of
palm-bearing land until the whole of the palm-bearing area of the colony has been
marked out into appropriate areas of sufficient size and value to justify the erection
of proper machinery for treating the fruit, whetherewild or cultivated, produced
thereon. Applicants would then have to select from amongst these areas, and some
might be reserved for the Government itself to work. This scheme appears to assume
that the Government is entitled to partition the land of the Gold Coast as it pleases.
We do not think that the situation can be dealt with i the manner recommended by
Mr. Smart. His proposal appears to us to be quite impracticable ; even if it were
not open to the fatal objection of disregarding altogether the customary rights of the
native population and their chiefs.

Importance of Cultivation of Oul Palm.

260. Mr. Smart gave some interesting and important evidence as to the need of
cultivating the oil palm both in its wild state and in plantations if the supply of the
oil is to attain anything like the full development of which it is capable. He dwelt
on the necessity of thinning the palm trees before they get too old, and gave figures to
show the enormous increase of produce which might, in his opinion, be obtained by

. the proper treatment of the oil palm and keeping the trees free from bush.

He especially laid stress on the excellent results obtained by a well-known chief
who is also a member of the Legislative Council of the Gold Coast, the Konor Mate
Kole in Bastern Krobo. He and his father before him had been planting and culti-
vating oil paln trees for many years, and Mr. Smart estimates the yield of fruit
obtained by him and his people as at least three tons per acre, whereas in the ordinary
wild untended forest it probably averages only two or three hundredweights per acre.
He illustrated his views by a series of very interesting photographs showing the differ-
ence between trees properly tended and grown and the trees left simply in their natural
state. :
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261. Mr. Smart also dwelt on the importance, from the point of view of developing
the trade in palm oil, of adopting better methods than those practised by the natives
of extracting the oil from the pericarp and kernels of the fruit. He thought that, in
order to justify the establishment of modern machinery for extracting the oil, a regular
supply of at least 10,000 tons of fruit per anuum would be required for each factory.

He considers that the quantity required cannot be obtained from the wild palm,
and that what is necessary is to encourage the plantation system rather than rely on
the supply of wild fruit. Ie objects to the ordinance of 1912 and to the Palin-0il
Ordinance on the ground that both these Ordinances appear to contemplate dealivg
only with the wild fruit and to ignore what he considers the much more important
method of plantations of young oil palms.

262. On the other hand, Mr. Smart makes the interesting statement that, in poing
of fact, the areas in the Gold Coast which are now producing palm-oil for export are
cultivated. The exploited oil palm he declares has become  practically a plantation
produce.” This, if accurate, would suggest that the natives already bestow a much
greater amount of attention upon clearing the undergrowth and pruning the trees than
1s usually attributed to them. In this respect Mr. Thompson, speaking of Southern
Nigeria, corroborates Mr. Smart. M. Smart’s principal contention is, however, that
considerable areas of oil-palm bearing land are not now utilised by the natives in the
Gold Coast.

Mr. Smart thinks that a longer period than twenty-one years, specified in the Palm-
Oil Ordinance, should be secured to the lessee as the oil palm, if raised from seed,
takes ahout eighteen years to come to maturity. DBut authorities differ as to the
maturity period, which appears to be largely a matter of soil, atmospheric conditions,
and variety. An exhaustive Report(t) prepared by the Conservator of Forests in
Southern Nigeria states that the tree is in full bearing at the age of twelve years, and
begins to bear at the age of six or seven years, or in exceptionally favourable circum-
stances at the age of four years.

263. In so far as Mr. Smart’s observations are concerned with the importance of
encouraging the cultivation of the oil palm tree we think that they are deserving of
careful consideration. He would favour grants of smaller areas than those which
have been recently granted, and evidently considers that the carveful cultivation of
these areas is far more important for the future of the palm-oil industry than the
concession of extensive rights of collecting the fruit of the wild palm.

The results arrived at in the Krobo country, to which Mr. Smart has called our
attention, show that under an enlightened and progressive chief and with an
industrious population some of the best results hitherto reached can be obtained.

GENERAL CONGLUSIONS.

264. The general position iay now be summarised so far as the export trade in
the fruit of the oil-palm from the British colonies and dependencies in West Africa
is affected. 5

The new forms of enterprise which have recently made their appearance are
inspired by the Buropean interest engaged in the process of refining the raw material.
That interest seeks to obtain a privileged position in the colonies and dependencies
with two main objects in view. These objects are (a) the acquisition of the raw
material at the place of production and consequently at less cost ; (b) the extracting
of the oil by machinery on the spot in order to secure a larger yield and, while it is
fresh, in order to conserve certain chemical properties which are lost or diminished
during the process of native preparation and owing to the exposure and delay which
intervene between the gathering of the fruit in West Africa and its delivery in Europe.
We are only concerned with the economic causes which have led to these new forms
of enterprise in so far as their prosecution may affect the interests of the native
population in their occupation, use and enjoyment of the land and its resources. The
methods whereby it is hoped to bring about the results stated above have been
successively examined.

265. That the oil-palm industry should be encouraged in every way possible by
the Governments of the various colonies and dependencies, and that the necessary
facilities should be grauted to European companies and individuals wha may desire to
erect machinery for improving the preparation and treatment of the product appears
to us not to admit of question. It is important in the interests of the native popula-
tion, and of the trade and revenues of the colonies and dependencies. Some witnesses
have argued that native methods are wasteful. It is obvious that suitable machinery
for the purpose of treating the oil of the pericarp must give results supervior to those

(") *“The Oil Palm and its Varieties,” p. 20.
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+ which manual labour can produce. It is also true, no doubt, that a certain amount
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of palm kernels are not utilised, but as the machinery for the introduction of which

- special advantages of one kind or another are sought is primarily designed for the

extraction of the oil from the pericarp, the argument based upon a wastage of the
Ieernels is hardly relevant. Machinery has been introduced for the cracking of palm
nuts and for the crushing of the kernel without recourse to special privilezes. No
conclusive case has been made out before us to the effect that the introduction of
machinery for expressing the oil from the pericarp is dependent upon the grant of
exclusive privileges. Several witnesses have argued strongly in the opposite direction.
One witness assured us that his firm bad erected machinery of the kind in a
neighbouring colony without any monopolistic rights.

266. Again, the cutting down of palm trees for wine or to make room for cocoa is
stated by some witnesses to have been excessive in certain districts of the Gold Coast.
Mr. Crowther, however, through whose office all the reports from the Agricultural
Department and from native Inspectors pass, does mot consider that the practice has
gone on to a very serious extent. This is primarily an administrative matter and
has been referred to by witnesses from Southern Nigeria. General allegations of
“wastage ” under the present conditions of the industry should not, we think, be
taken too seriously when it is borne in mind that the value of palm-oil and kernels
exported from British West Africa in 1912 amounted to over five and a half million
sterling.

267. After giving very careful consideration tosthe matter we are umable to view
the system of concessions of oil-palm bearing lands of the “Apol ” type which the
legislation of the Grold Coast alone permits, or the system set up under the Palm-Oil
Ordinance, otherwise than with grave apprehension.

So far as the concession system is concerned it is clear from the Secretary of State’s
despatch of 5th April 1913 (referred to in para. 234 above) that he views that system
with anxiety, and we desire to associate ourselves with the warning which that despatch
conveys and with the action which the Governor took on its receipt. We cannot share
the optimistic view that the danger of this growing practice is more apparent than real
and that the native population is well able to take care of itself. We do not thinlk
that the natives are able to appreciate the consequences involved in the action of their
chiefs in parting with rights over a natural product which 1s of such immense value
to the mass of the population. Indeed it may be doubted whether in many cases the
mass of the population is in a position to be fully informed of what is taking place
when the bargain is concluded. It seems to us that the eagerness with which large
concessions of palin-hearing land have been sought during the last few years, even
since amending legislation in favour of a greater protection of native rights, furnishes
a sufficient answer to the suggestion that the privileges thus acquired are nominal
rather than practical. We consider the failure of legislation to provide any efhicient
checle upon the control which individuals and associations have been able to obtain
over extensive areas of such land in the Gold Coast to be fraught with real peril to
native interests and to good government. Neither in Sierra Leone, nor in Southern
Nigeria, is this concession system tolerated by the local administrations ; experienced
officials have spoken to us strongly against it, and we cannot believe that either the
welfare of the natives or public interests in general can be served by its continuance.
The danger of the system appears to us to have a treble character, (@) to involve the
dispossession of the natives for one year short of a century from the use of land which
must become inereasingly valuable to them with the growth in their numbers, and from
the enjoyment: of customary rights resulting from its possession ; (b)to alter completely

_ and detrimentally the position of the natives by substituting for a system carried out

by free proprietors working their own soil under their own labour and social customs,
an exploitation through hired labour, whether local or imported; (c) to tend in the
direction of restricting the natives in the use of the palm tree and its fruits for domestic
and internal trgding purposes.

268. The policy embodied in the Palm-0il Ordinance, although not constituting, in
our opinion, a danger of so direct & kind, appears tous objectionable on much tlie same
gounds and for the reasons already stated.

It should, we think, be wecalled that the various parties engaged in the
endeavour to obtain the raw material at its source of production by securing oil-paln
bearing lands on leases of a duration so lengthy as virtually to amount to a ﬁeel}old,
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or by establishing special rights over oil palm bearing areas, are united by the ties of
a common economic interest. We do not suggest that this interest is other than
perfectly legitimate. But, the circumstances being what they are, the influence that
interest will inevitably strive to exert must lie in the direction of the eventual
establishment of a state of affairs which would confine the native to one market for his
produce: The upshot would be to withdraw from the natives the advantages which
competition brings to them and to destroy that free commereial traffic in the produce
of the oil palm under which the industry has attained its present large proportions,
with every prospect of increasing still further.

269. The true policy would seem to be that of encouraging the natives to expand
this important native industry by providing them with such technical assistance and
instruction as is possible in cultivation, planting, selection and preparation; hy
inereasing the facilities of public transport where needed and allowing free com-
petition 1n the introduction of various forms of machinery both for treating the oil of
the pericarp, cracking the nut, and crushing the kernel. If, as is probable, the native
method of preparing the oil will, in course of time, be superseded by mechanical
processes, the change should come about by ordinary economic processes and under
conditions which would not inflict injustice and unnecessary hardship upon the
various interests now concerned in an industry which, however open to improvement
it may be, is to-day the premier export industry of British West Africa.

270. These considerations lead us to conclude that concessions of the “Apol ”
type should be altogether discontinued, and that the Palm-Oil Ordinances of Sierra
Leone and the Gold Coast should be repealed and that no similar legislation should
be enacted hereafter. The collection of the fruits of existing oil-palm forests by
Europeans with hired labour is not a process, we think, which would prove in the
long run a wise one even from the purely commercial point of view, owing to the
admitted difficulties of obtaining this kind of labour and to the marked preference
shown by the natives to worl on their own account.

In our opinion this practice should not be permitted in Southern Nigeria or Sierra
Leone, countries where the activities of the native population are already so largely
engaged in the industry. The conditions in the Gold Coast and Ashanti are different,
and there may be circumstances under which rights to collect the produce in question
may properly be conceded.

271. Thus in areas where, owing to the scantiness of the native population or for
other causes, it can be satisfactorily established that the fruits cannot be collected by
the natives, licences for a comparatively short period might be granted by the tribal
authorities with the approval of the Forest Department.

272. Again we recognise that in these last-named dependencies special circum-

~ stances may exist in which it may be advisable to accede to applications for leases of

Jand for the cultivation of oil palms, and in such a case care should, of course, be taken

to provide for compensation for oil-palm trees within the area owned by individual

natives. It does not appear to us, however, that such leases should be granted where
the o1l palms are actually exploited by the natives.

The main purpose of these grants should be the encouragement of the cultivation
of the palm, and the rights of the grantees to collect the wild fruit should be incidental
to this cultivation. The covenants in the grant should include the obligation to
improve the wild areas by thinning, cleaning, &c., and the grant should he liable to
forfeiture for breach of any of these covenants. The area over which the rights of
collecting the wild produce would be granted would be determined by the circum-
stances of each case and the probable capacity of the grantees to work it effectively.
This would have to be considered by the proper executive official in each case. The
working of these grants should be periodically reported on by the Agricultural
Department. The maximum area and duration of such grants should be the same
as that of other grants for the purpose of planting and cultivation.

FORESTRY.

273. A considerable number of the provisions of the Forestry Ordihances in the
various dependencies are, strictly speaking, outside the terms of reference. but
the Committee understand that an expression of their views will be welcomne on
the provisions of the Ordinances generally.

In our treatment we propose to deal with Southern Nigeria first, as forest
administration is more advanced there than in the other dependencies.

T 31324 M
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1L,
Southern Nigeria.

ForesTRY ORDINANGE.
: Principal Provisions.

The Forestry Ordimance is framed on the lines of the legislation in force in
Burma, where forest administration has been attended with signal success. The
main principle of the legislation is thus stated by Mr. Thompson in his valuable
Relport (]);1 Forests in the Gold Coast [Cd. 4993], p. 113. There he says that it seems
to him that—

* An arrangement by which Goyernment reserves to itself, in the principal enactment, the right to
interfere in matters of forest policy and administration whenever it is absolutely necessary to do so, yet
af the same time allows considerable freedom on: the part of the chiefs and native communities to
carry out the necessary measures in their own way, is well suited to the requirements of our West
African colonies.

“The forest laws of old Southern Nigeria were hased on this conception of the extent to which
the suzerain power should interfere in matters of forest administration in that Protectorate. In these
layws, as will be seen presently, native rights and customs were adequately safeguarded, and the principle
was recognised all through that the chiefs and communities were entitled to a share of the taxes
levied on, and other profits aceruing from the exploitation of, forest produce.”

The main objects for which *forests are required Mr. Thompson states as
follows :—
©1. Ags means for protecting and favourably altering the climatic factors.
“2. For a constant and sustained yield of forest produce especially with a view to satisfying
future increased demands.
“3. For supplying wooded areas suitable for the exercise on them of those methods of practising
agriculture now in vogue amongst the natives.”

274. With regard to forest reserves (which are, as Mr. Thompson defines them,
“ permanent estates from which the demands for forest produce will have to be met
“ 1n the future,”) he says :—

“The keystone of all forest conservancy is reservation. Unless the paramonnt Government can
ensure the thorough and legal protection afforded by reservation to estates that are meant to be
managed as forests, real conservancy is out of the question, and the forests as such will gradually
disappear oif the face of the land. Reservation being ensured, the forests should be managed
with a view to supplying a sustained and increasing yield of produce both for local requirements
and for the home markets.”

The primary object of the Forestry Ordinance was the formation of forest reserves
and their regulation, but subsidiary to this, all “mnative lands ™ (z.e.,all waste, forest
and other lands at the disposal of a native community and not being the private
property of any individual) are, subject to the possible exceptions in the old
Western Province, brought under the regulations of the Forest Department. As,
according to the evidence, no difficulties have heen met with in the gradual formation
of the forest reserves, we do not propose to pursue this subject further, but an
explanation of the regulations which are applied to native lands is necessary, more
especially in view of the proposals which we make in relation to the Gold Coast.

Timber Licences.

275. In the place of a timber concession which in form, at any rate in the Gold
Coast, involves a demise of the land itself for a term which may extend to ninefy-nine
years, a timber merchant desirous of cutting timber for export must obtain a timber
licence which in normal cases would be for a term of five years with a liberty of
renewal for further periods of two years. Provision is, however, made to enable the
Governor to extend the term in cases where the licensee expends capital on the cou-
struction of tramways, mono-rails, or other work.

The procedure for obtaining a licence is laid down in the rules. No licence is
to be granted except with the consent of the Governor. To obtain this consent, an
applicant forwards to the Provincial Forest Officer particulars of his application.
That officer forwards it to the Provineial Commissioner with his reasons for “recom-
“ mending that the licence be granted to the applicant in preference to the cthers.”
The Provincial Commissioner in his turn sends the application to the Conservator of
Forests, “ with the political reasons, if any, why the licence should not be granted,"
and it ultimately reaches the Governor through the Colonial Secretary.
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It the Governor decides to approve the grant of a licence provisionally—

“He shall direct the Provincial Commissioner fo inquire into and advise as to the title of the
proposed grantors and of any other persons elaiming to have, or, in the opinion of the Provineial
Commissioner, having, a tight to grant or oppose the grant of a licence, and to grant or refuse the
licence accordingly, subject to an appeal to the Governor.”

In case there is any doubt as to the title of the grantors, the matter is referred
to the Attorney-General for his report.

276. The licence, which mnust have a properly verified plan endorsed upon it,
is settled by the Provincial Forest Officer and the grantee, and it must ‘be read
 over, interpreted if mecessary, and explained in the presence of a Commissioner,”
and executed by the parties in his presence. The licence grants the sole and
exclusive right to take the trees named therein, and is not to confer any exclusive
right to the use of roads, waterways, and river frontages within the area over which
the licence is granted.

The only provision with regard to area is that no licence for an area exceeding
100 square miles shall be granted without the consent of the Secretary of State.

With regard to the fees collected for timber a portion forms part of the general
revenue of the Colony and another portion is distributed among the gramiors of the
licence.

Rubber Licences.

277. Rubber can only be collected under a licence from the Forest Department,
and before such a licence can be granted to an applicant, a proposing licensee
must show a competent knowledge of the proper method of tapping trees and
preparing rubber. The licence granted is a purely personal one and does not give
exclusive tight to collect over any particular area. From this it would seem to
follow that no concession can be granted enabling a European concessionnaire to
obtain an exclusive right to collect wild rubber through natives, and we would
express our agreemert with this policy.

Application of Ordinance to Western Province.

278. With regard to the Western Province, there is an express provision in
section 21 of the Ordinance that no rule or order is to come imnto force in any district
or province to which the Native Councils Ordinance (an Ordinance, as we have
seen, applicable only to the Western Province) applies,(*) unless the same shall have
been approved by the Native Council duly constituted in accordance with the
provisions of such Ordinance for the district or province affected thereby.

It appears that the present regulations have been brought into force, with the

~approval of the native Councils concerned, in the whole of the Province except
Egbaland, Ijebu Ode, Ilesha, Ondo and Badagry, but the Forest Department, being
desirous of establishing a 4niform and efficient system of forest administration
throughout the whole Dependency, is dissatisfied with the section in question, and
desires its repeal—a recommendation in which we concur.

10t
Gold Coast.
Tar CoLONY AND ASHANTI.
Report of Mr. H. N. Thompson.

279. In 1908 Mr. H. N. Thompson, Chief Conservator of Forests in Southern
Nigeria, was deputed to visit the Gold Coast, in order to furnish the Executive
with “ professional advice as to the best means of regulating the haphazard methods
“ of exploiting the mahogany forests” in vogue in the Gold Coast and Ashanti.
After an extended tour Mr. Thompson came to the conclusion that a process of
indiscriminate destruction of the forests was taking place in many districts. This
process of destruction is due partly to the excessive felling of timber, especially
in mining areas, and even more to the mative practice of shifting cultivation.
Besides wasting valuable sources of potential revenue, the present unrestricted

(%) This Ordinance has only been repealed so far as it relates to the administration of Vjuzgelsw
para. 78).
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destruction of the forests threatens the future of the country and people with
considerable dangers, not the least among them being the disastrous effect (partially
in operation already) upon tropical agriculture produced from a diminished water
supply and from the disappearance of moist climatic conditions, consequent upon
forest destruction. '

Mr. Thompson’s Report, which constitutes an able and exhaustive treatise upon
the subject by an expert of acknowledged reputation, and enters fully into every
aspect of the problem, has been published as a Parliamentary paper [Cd. 4993].

280. Some of the more important passages from the Report will be found in
the notes of Mr. Thompson’s oral evidence before the Committee, and, in view of the
great importance of the subject, it may he desirable to quote in extenso here a few of
the paragraphs describing the damage which is being done by the present indis-
criminate destruction of the forests.

Thompson, Speaking of the result of shifting cultivation, more particularly in the Aburi

6482 5 district, Mr. Thompson says :—

(:f;;tl)l ol lios  Under existing agricultural practice there is nothing whatever to stop the gradual spread of the

Beas arid country into the very heart of the forest region, and that is what will undoubtedly take place
unless efficient barviers against its spread are created. Such barriers are even now available, provided
that the forests occupying the hill ranges which border the arid plains are strictly protected
against farming and against forest fires.”

Thompson, And again a little lower down : —

6482 ¢ As matters now stand, there is every indication that the cocoa plantations on the hills facing

(p- 11 of Re- the plain are doomed to destruction at an early date. The vegetation here is already altering in

port)- chavacter, from the evergreen to the decidnous type, and the change is so pronounced that the

- Acting Director of Agriculture estimates the life of a cocoa tre¢ at not more than six or seven

years in this locality. What is more important, however, is the fact that the damage is not likely
to end here. The process of substitution will progress till the very beart of the forest country is
involved. Such changes will jeopardise the palm-oil industry as well as bring about a general
reduction in the fertility of the soil.”

Thompson, And again further on, in connection with the subject of shifting cultivation

6492 generally :—

(i getoliiter “This problem of how vith and restrict tb : rattivel ki 3

port). 1is problem of how to cope with and restrict the enormous (cowparatively spea ing) extent of

CE. 6513 country that is being continncusly brought under the treatment of skiffing cultivation is one of the
: most difficult ones that we have to face. Given sufficient time and a corresponding imcrease of
population (which latter may be confidently expected under British rule), there is not the slightest
doubt that slowly, but surely, the climatic factors will be altered for the worse. When a marked
change has been effected and the grasses have obtained the upper hand xerophiious conditions
established, and the annual fires, characteristic of such regions, are in full sway, then good-bye to
all those vegetable products the cultivation of which is so dependent on the heavy rainfall and -
conditions of growth usually associated witlh the luxuriant vegetation of the moist tropics,”

a . oS . ¢
Thompsor, ~281. Speaking of the result of mining operations, he says :—
(’4’9'0 ; T understand that the mining leases in most instances carry with them the right to all timber
(p. 30 of Re- growing on the land, and it is a moot point as to what amount*of coutrol, if any, Government cau
port). exercise over the fellings on such property. There is one point, however, in this connection that is

universally recognised and acted upon in all Buropean countries, and that is the right of the State
to control any acts that by excessive or improper exploitation of the forests or by their destruction
imperil the climatic factors of the country, or, as in the cases of ayalanches and landslips, the life
and property of the inhabitants. To this extent, then, I imagine Government could interfere,
should occasion arise, with the exploitation of the forests growing on areas leased to the mining
companies,”

ompsons 282. Comparing the damage done to the forests by farming and by over-exploitation,
6506 Mr. Thompson says in a very Important passage

(p. 53 of Be- * As regards the protection of the for themselves, the main dangers to guard against ave,
1"0”“)_ - iirst, the depletion of the forests from over-exploitation; and secondly, their destruction by the
Cf. 6517. natives for tarming purposes. The former can be met by fixing & minimum girth for the more
important species that are being exploited for trade purposes, and the latter by selecting and taking -

= up as Forest Reserves the richest areas and protecting them: strictly against all fellings except such

as are miade under the technical supervision and management of a properly coustituted Forest
Department. On no account, except under the strictest professional supervision, should farming be:
allowed on such areas, nor should farmiug, as a right, be admitted in the Resenves. The damage
done to the forests by farming is far greater than that due to over-exploitation; because the latter
is limited to $ertain species only, whilst the former makes a clean sweep of everything, and these
clearings are then very often re-occupied by species (that happew to thus get a tavourahle stanp
in the struggle for existence) other than those that formerly occupied the area.  ‘The character of the
“secondary ' forest that springs up is thus very often different from that which previously occupied
the land ; moreover, the proportionate numbers of the various species are frequently altered as
the result of such clearings, and the alterations are in general more favourable to those species that
do not at present happen to be of any economic value to man.™
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283. As regards the value of the forests in Ashanti, it may be desirable to quote Thompson,
the following passage :— 6500
% (pe5il of Re-

“The potential forest wealth of Southern and Western Ashanti is enormous, and ifs value must, port).

increase rapidly from year to year as the supply of Awmerican mahoguny and cedars diminish The
exhaustion of the American sources of supply is, from over-exploitation, likely to be realised in the
very near future, and of late the annual imports to Europe and America of African woods have already
exceeded the total output of that from Central America and Cubu. The forests of Ashanti are
so valuable that a- special effort should be made to protect the richest of them and bring them
under organised control ; they are well worth any expenditure likely to be incurred for this purpose.”

The conclusion of the Report is to recommend the creation of forest reserves
and the elaboration of rules hased upon those which have been applied with much
success and profit to the native communities under the direction of the Forestry
Department in Southern Nigeria, but making. certain modifications suggested by
the differing conditions.

History of Forest Ordinance.

284. A Forest Bill was drafted to carry out the recommendations contained in
Mr. Thompson’s Report, was read a flirst time on the 29th October 1910, and was
published in the Gold Coast Government Gazette of the 16th November 1910.
This Bill, which was a reproduction of the Southern Nigeria Forestry Ordinance
with the amendments suggested by Mr. Thompson, was received with disapproval,
and was withdrawn on the 13th May 1911, a fresh Bill being read a first time on
the same day and published in the Government Gazette of the 20th May 1911.
The second Bill was, with very few wverbal and minor alterations, drafted by
Sir William Brandford Griffith, the then Chief Justice of the Colony. On the
13th September 1911 the Bill was down for second reading, but before the order
was reached Messrs. Caseley Hayford, E. P. Brown, and Charles Bannerman were
heard in opposition to it on behalf of certain persons who bad petitioned the
Legislative Council against it. The motion for the second reading was not then
taken, but on the 9th November it was moved by the Attorney-General, who explained
that a number of amendments to the Bill would be moved in Committee, amend-
ments as to which the senior unofficial member of Council had been consulted.
The second reading was supported by Mr. Hutton Mills, Mr. Grey, and Konor Mate
Kote, the unofficial members of Council present (Mr. Giles Hunt being absent in
Burope), and was carried unanimously. The Council then resolved itself into
Committee, made a number of amendments, and the Bill was read a third time.
Tt received the Governor’s assent, but has not been brought into force.

Sir H. Belfield's suggested Amendments.

. Y . . .

285. The Ordinance was the subject of careful consideration on the part of
Sir H. Belfield. He received a body of chiefs and their elders and representatives of
the local Aborigines Rights Protection Society at Cape Coast on the 4th March 1912,
and subsequently took the evidence of eleven gentlemen whose views were opposed to
the measure. Part IV. of Sir H. Belfield’s Report® is devoted to the Forest Ordinance,
and the conclusion at which he arrived is set out in paragraph 156 of his report as
follows :—

¢ While, however, the law should be enacted upon lines.which will empower the Government
to effect: the couservation of forest lands by rules and methods similar to those which are being
successfully employed elsewhere, it is necessary that regard should be paid to the extreme jealousy
with which the natives will view any provision which will bear the construetion of interference
with their ancestral rights. The Bill, as at present prepared, should, therefore, be so altered that its
scope may be limited to the selection, demarcation, constitution, and maintenance of reserves, and no
terms should be incorporated which by expression or implication will confer upon the Government
the power of dealing with reserved areas in a manuer not essential to the formation of an effective
system of conservancy.”

Sir H. Belfield then proceeded to suggest a number of amendments with a view
to the removal of what he considered the objectionable features of the measure.

Viisit of Deputation to this Country. J

286. Subsequently, under the auspices of the Gold Coast Aborigines Rights
Protection Society (which is distinct from the Gold Coast Branch of the Anti-
Slavery and Aborigines Protection Society of London), a deputation; consisting of four

* [Cd. 6278.]
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educated African gentlemen connected with that Society and claiming to represent all
the kings and chiefs of the Colony, came over to England to place their protests
before the Secretary of State. They were received by Mr, Harcourt on June 28th,
1912, and subsequently appeared before the Committee and gave cvidence.

Their chief objection to the Forest Ordinance was on account of the interference
which it involved with the control by the natives of their own lands. They urged
that the protection of the forests should be left to the native authorifies under the
instruction of the Forest Department, and contended that the matters should be
dealt with by by-laws which the chiefs are specially empowered to pass under the
Native Jurisdiction Ordinance (see above, para. 68).

Necessity for an Ordinance.

287. In our opinion there can be no doubt that in a matter so vital to the general
interests of the country the State must have control, and it appears to us essential,
therefore, that the main principles of forest administration should be laid down by
the central government and that rules should be drawn up which can be generally
enforced. It is very desirable that the native authorities should be encouraged in
every way possible to co-operate in the work of the Forest Department (as is the case
now in Southern Nigeria), especially by passing by-laws for the protection of the
forests so long as such by-laws are not inconsistent with the rules laid down by
Government. -

We think, therefore, that a Forest Ordinance is necessary in the interests of
the present and future population of the Gold Coast, and we propose to take the
Ordinance as passed as the basis of our observations. We will deal with the
provisions of the Ordinance in detail in Part ILL, and in the present part will
confine ourselves to questions of principle. :

Supervision of Forest Areas by Government.

288. Under the Bill proposed by Mr. Thompson, the Forest Department would
have had some degree of control, not only over forest reserves, but, following the
precedent of Southern Nigeria, also over all ““native lands” within the Colony, but
though the first Bill contained provisions to this effect these provisions do not appear
in the Ordinance as passed, except in so far as subsection (6) of section 16 may have
this effect.

Under this section, the Governor in Council is empowered to make rules which
shall apply to such part of the Colony as the Governor in Council mayx declare
with respect to, wnter alia, (6) “taking, collection, and preparation of any forest
produce.” The contention of Mr. McLeod, Conservator*of Forests in the Gold Coast,

Q“'“i’(‘)“m as to this is contained in paragraph 8 of his memorandum of the 2nd November

;)j".)“_’.jo’ 1912 (enclesed in Deputy-Governor’s despatch of 25th<November 1912), and is as
follows :—

 With regard to the scope of the Ordinance, I am strongly of opinion that the interests of the people

and of the country would not be best served il some measure of control of forests other than resecves

wera not placed in the hands of the Forest Department. Section 16 (6) of the Ordinance provides for

this, and I would urge that this subsection be retained and such rules be made under it us would

ensure the necessary amount of control.”

289. The construction of this subsection does not appear to us to be by any means
clear, and we consider that the Ordinance should confer in clear language a power of
regulation and supervisory control over the exploitation of forest produce throughout
such forest areas of the Colony as the Governor may consider desirable, irrespectiye of
whether such areas ave constituted forest reserves, with a view to the immediate
regulation of the cutting and transport of timber and of the tapping and preparation

cof rubber. The assumption of these powers, which are similar to those exercised
with beneficial results in Southern Nigeria, is essential for the following reasgns :—

Tt will do away with the practice, which we regard as detrimental to the public
interest, under which concessions of forest aveas, conveying monopolistic and pro-
prietary rights ever forest products, are granted to Buropeans by native communities.
It will replace this system by a system of shont time renewable licences, granted
by the native owners under the supervision of the Forest Department, who should act
as the medium between the native owner and the would-be licensee. It will place the
Torest Department in a position to control the actions of mining companies in*dealing
with the timber upon their concessions and enable the Department to devise regu-
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lations in respect of the replanting of forest areas denuded by these companies and, in
general, to take such steps as may be necessary to ensure a veasonable amount of
reafforestation in the mining districts.

We propose that this should be effected by empowering the Governor to declare
any forest land of the Colony to be an area “subject to supervision by the Forest
Department,”” within which the taking and collection of forest produce shall only be
permitted under such rules as may from time to time be made by the Governor in
Council.

Employment of Native Staff.

290. In connection with the management of reserves by Government we would

refer to paragraph 3 of Mr. McLeod’s memorandum of the 2nd November 1912, and

recommend its adoption. In that paragraph he says as follows :—

“T would gladly approve of a clause being inserted in the Ordinance to the effect that the native
staff considered necessary by the Conservator of Forests for adequate control and management of a
reserve shall be nominated by the owners of the reserve from among men belonging to their community,
on the understanding that sucl a staff be under the sole orders of the superior officers of the Forest
Department ; and in case the commuuity fails to provide such a staff, either as regards number or
efficiency, that the Conservator shall make up the deficiency from natives of other parts of the
country. I believe such a clause would go far to conciliate the natives, as it should make them feel
that they co-operated very materially with Government in the management of their own property.”

The question of dealing with the products of the oil-palm has been considered
elsewhere (see paras. 264 et seq.).

NoORTHERN TERRITORIES.

291. An Ordinance similar to that passed in the Gold Coast was brought into
force in Ashanti, but, with the exception of a provision in the Administration
Ordinance conferring upon the Chief Commissioner certain powers with regard to
forests, there is no special legislation on the subject in the Northern Territories.

IIT.

Sierra Leone.

292. The Forestry Ordinance of 1912 was drafted on the lines of that of Southern
Nigeria. To quote Sir W. Napier's memorandum, it—
“provides for the coustitution of forest reserves and for the regulation of the cutting of timber
and the collection of rubber and gum copal, not on native lands generally, but on what are termed
‘restricted areas.’

¢ Reserves’ may be constituted by the Governor on any Crown lands in the Colony, and, at
the request of a tribal nuthm'fty, on any native lands upon which trees and forest produce or
any kinds thereof are growing, or which are suitable for the production of trees and forest produce.

“ With regard to * restricted greas,’ it is provided that the Governor may, by order to be published
in the Gazette, constitute any Crown lands in the Colony, and, at the request of any tribal authority,
any lands in the Protectorate to be restricted areas, within which the taking and collection of timber,
rubber, and forest produce shall only be permitted under such rules as may be made by the Governor
in Counecil. The distinction was thus put by the Acting Attorney-General when he introduced the
Ordinance into the Legislative Council :—* It s proposed to define two different areas, one to he
s called a forest reserve, which would be exclusively reserved for the growth of timber, the other kind
¢ of area would be known as a restricted area. That was oue in which no attempt would be made

to interfere with the persons living thereon except that all trees of commercial value would be
strictly safeguarded, and only on a licence would people be allowed to cut down such trees as gum,
rubber, or other trees of commereial value.’

¢ Although there are some slight divergences between the two Ordinances and the two sets of
rules, yet it is accurate enough for general purposes to say that what has been written as to
Southern Nigeria applies also as to Siema Leone, except that the words ‘restricted areas’ must be
substituted for the words  native lands.” ”

We have had no evidence as to the working of this Ordinance.

IV

Gambia.

'l
293. The legislation with regard to the forests in this Dependency is contained
in the rules to the Protectorate (Public Lands) Ordinance, 1896, to which we have
already referred in paragraph 211. Dr. Hopkinson tell us that the forests are not
extensive; he does “mnot think there are any trees of economic value within a
“ reasonable distance of water transport. African mahogany is the only one.”
M 4
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THE COCOA INDUSTRY IN THE GOLD COAST AND IN ASHANTL

Hstory and Progress of the Industry.

294. The rise and growth of the cocoa industry in the Gold Coast and. Ash'mtl
has been remarkable. The industry is wholly a native one, carried on by native
farmers with very satisfactory results. Attempts to cultivate cocoa on a small
scale have been made by Buropeans, but, owing to various causes which would
seem inherent in West African labour condmons hitherto without much success. The
industry, it is said, was introduced in - the e'trly eighties by a mnative of Accra
upon his return from employment upon a cocoa plantation in the Island of Fernando
Po. In 1885 the first cousignment of native-grown cocoa was exported from the
Gold Coast to Burope. 1t welnhed 121 Ibs. and was valued at 6l. 1s. In 1895
the export had risen to 28, 906 lbs. valued at 471L In 1908 the Agricultural
Department, in their Annual Report, under the heading “ Introduced Pmducts
stated that the most important of these is cocoa. The rapidity with which its
cultivation has extended is most gratifying, and also indicative of its suitability for
this Colony. The natives have taken lxlndly to the industry; plantations are heing,
e\tended and we may safely anticipate an increasing export for some years to come.

01ance at the table of exports shows the marvellous rapidity with which the
mdustry has developed. In that year the export was 28,545,910 1bs. and the value
540,8211. Last year (1913) the export was 113,239,980 Ibs. and the value 2,484 2131.
The Gold @oast. is, now easily ahead of all other cocon producing countries in the
world. A table printed in the Appendix shows the rapid rise of the Gold Coast in
the scale of cocoa-producing countries.

295. As may be supposed, lack of the necessary technical knowledge in the
cultivation and preparation of this new product resulted in a poor quahty being
produced for the fivst few years. There is still room for improvement. But the efforts
of the Agricultural Department, on the one part, and the initiative of Messrs. Cadbury
Blothela Limited (who have established buying centres in the country) in offering
higher pllce\ for the better prepared article have already produced notable effects
in the desired direction. In his evidence before the Committee, Mr. William Cadbury
stated that when, in 1908, his firm began to {ake an interest in Gold Coast cocoa
only 5 per cent. of it was  good quality,” while fifteen per cent. was “fair,” and
eighty per cent. “common.” By 1912, owing to the adoption of the measures specified
above, this proportion had been changed to thirty-five per cent. « good,” fifty per cent.
“fair,” and fifteen per cent. “‘common.” Speaking as a manufacturer, and from the
standpoint of general economic interest, Mr. William Cadbury declared himself anxious
that nothing should be done to “upset a system which has produced these returns.”

9
Permanent Cultivation under Native Land Tenure.

296. Some witnesses have suggested that the systembtic cultivation by the native
of a crop having a commercial value for export purposes must of necessity transform
the character of the mnative tenure becawse of its resultant effects in giving to land a
value not realised so long as the economic use of land has been mamly confined to
the object of raising food-stuffs for local consumption. The argument, as applied
to the cocoa industry in the Gold Coast, postulates that the cultivation of crops of
this character is incompatible with the preservation of the fundamental character of
native tenure. The argument must be accepted with caution. It is not burue out
by experience. The cultivation of crops for the export trade with EBurope is not,
in itself, a mew feature in West African economics. Cotton has been cultivated for
many years in the Western Province of Nigeria, where the cultivation of cocoa has
also, in more recent times, heen introduced. Both these industries are spreading,
and have not sensibly affected native tenure. In part of the Central Province of the

same Dependency, large numbers of rubber plantations have been created by the

natives, with the encouragement of the authorities, some of which are managed by
villages in common, others by individual villagers. The prosperity of the Gambia
18 wholh depmnh,ut upon the cultivation of the ground, or pea, nut described by
Sir George Denton (10,897) as “very hard . . . genuine’ cultlvatmn, and
the native conc (‘pllOn of tenure remains undisturbed. Dr. Hoplxmson, a pohtlcal
officer with ten years’ experience of tlnt Dependency, assured us thaf, in his opinion,
the people of the Gambia are the “most prosperous and luckiest in the -world,
“ living ander their own national system and customs, with a beneficent over-lord. §
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This view was generally confirmed by Sir George Denton, and by the Chief Magistrate
of the Gambia, Mr. Elume. It is, therefore, inaccurate to contend that systematic

cultivation of crops for export is necessarily inconsistent with the native system of
tenure.

Dangers attending the Cultivation of Cocoa.

297. Notwithstanding, or perhaps in part, at all events, hecause of the rapid
development of the cultivation of cocoa in Ashanti and the Gold Coast, the industry
is not free from dangers, against which it is necessary to take precautions. The
chief of these appears to bo the danger of disease. In a vecent debate in the
Legislative Council upon the Oil Palm Ordinance, the Konor Mate Kole, who is
p1ob<1b1y the most experienced and most successtul cultivator of cocoa in the Gold

_ Coast, s reported to have said :—
“Cocon was introduced into this Colony not so very long ugo, but its cultivation has so spread
that a large portion of the natives are growing if. In spite of the great assistance and instruction

given by the Government, natives do not cultivate the cocoa properly, and I believe that in a few
years’ time it will all die away.

“The farms are not weeded and insect ])esbb are not destroyed. . . The Government must
back the native rulers in enforcing the cocoa by-laws.”— Minutes of' ]c‘/n]alavc Couneil, March 20,
1913.

298. Thereis also the danger that unregulated cultivation of cocoa may injuriously
affect the forest areas. Both the Agricultural Reports and Mr. Thompson, in his
Report on the Gold Coast and in his evidence before us, chrouicle the continuous
invasion of forested areas by the native population in their zeal for cocoa cultivation,
and the dangers in which this practice involves mot only the forest resources of the
Dependency, but the very industry itself. Reference is also made to a section of
the Ashanti population starting plantations in grassland containing an insufliciency
of moisture and of humus required for successful culfivation. These plantations
hecome centres for the propagation of plant disease.

299. Further, several witnesses have accentuated the increasing shortage of food-
stuffs, owing to the population formerly employed in raising them devoting themselves
to the planting of cocoa. Mr. Crowther told us that the inhabitants of the cocoa
districts are now living “almost entirely on tinned foods.” The Agricultural crowther,
Department’s Reports contain numerous allusions to the same phenomenon. 10,451
For these and other reasons it seems desirable that the industry should continue
“to be carefully supervised by the Agricultural Department in co-operation with the
Forest Department. The former Department should be empowered to make regula-
tions for the prevention of disease whilst, as we have already seen, one of the
chief functions cf the Forest Department is the preservation and protection of [orest
areas. 5

Injtuence of Cultwation of Cocoa on Land Tenure.

300. The cultivation of a'permanent crop of considerable economic value by the
natives of the Gold Coast and Ashanti has naturally introduced a new element into
the life of the people of those countries; and it raises complex issues which closely
concern the tenure and use of land.

It has now to be considered whether the cocoa industry in the Gold Coast
and Ashanti has had or is likely to have solvent effects upon the essential
characteristics of native tenure: if so, what are the results which have ensued
or may ensue and what measures, if any, should be adopted to deal with those
vesults, or to anticipate them. We will deal with Ashanti first.

The Sitwation in Ashants.

301. The population of Ashanti is returned as 287,814 (compared with 853,761
in the Gold Coast). The Census Return is accompanied by the statement that
the figures are an under-estimate. The Chief Commissioner of Ashanti, Mr, Fuller,
declares that the population is greatly on the increase. It should be pointed out
that in Ashanti the action of the Courts has been much vestricted.2 The influence Evidence
of the Iixecutive has remained supreme in all branches of the Administration and before Sir
the efforts of the Political Officers ever since the conquest and annexation of that - Bilf"l‘l'
country would seem to have been directed at consolidating the power of the chiefs (‘dc}gs s
and supervising the Native Courts, governing the country t}n ough them and protecting sy
the structure of mative society. lhe fact has an lmportant beanno upon the subject

U 31324 N
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under consideration. No information has been put before us which suggests that the
development of the cocoa industry in Ashanti has modified the native conception
of tenure. In Ashanti the native authorities do not exact from their subjects any
recurrent tribute for the use of land. But immigrants from other communities to
whom land is allotted usually pay one-third of the value of their crops. This was
exacted 1n the case of cocoa, but, upon the initiative of the Chief Conunissioner
in consultation with the chiefs, the propoertion was reduced to one-tenth. It is in
regard to this class of immigrant cultivators that the question of security of tenure
has arisen and the Bxecutive has found 1t necessary to intervenc on their behalf.
This intervention has mnot, apparently, resulted in friction, and the chiefs have
willingly agreed that the stranger-farmer shall be immune from disturbance .and
shall enjoy the same perpetuity of tenure as the indigenous cultivator, provided the
agreed-upon proportion of the crop is regularly paid to the mative authorities. The
evidence of both Mr. Fuller and Mxy. Philbrick, the Acting Chief Commissioner,
is clear that this exercise of Kxecutive influence and authority in favour of the
stranger-farmer has in no way affected the tenure of the land. Ownership still
remains vested in the community, and Mr. Fuller emphatically asserted that the
increased security thus acquired for such immigrant cultivators was not regarded
as conferring upon them, nor did in fact confer upon them, any power to dispose of
the land so used or any privilege, in short, other than that of the indigenous
cultivator who, by virtue of native custom, enjoys perpetuity of tenure. Mr. Fuller
added that any attempt at sale would not be encouraged by the Executive.

302. In his evidence, Mr. Fuller also stated that a certain unformulated sense of
insecurity of tenure did exist “mainly among the Christian converts.” He knew
of no case where a planter had been turned out of his holding and his enterprise
brought to mnought. But he thought there was danger of such cases arising.
Mr. Fuller’s evidence appears to show that the advent of a permanent form of
cultivation has brought no basic change in native tenure. As is but natural, the
cultivation of a product requiring several years of labour and attention to mature and
yielding handsome results, has intensified the interest of the cultivator in his holding
and must increasingly do so. But individual ownership in the Furopean sense of the
term is “ non-existent >’ in Ashanti. Secondly, the Ashanti Administration does not
favour such a development. The following excerpts from Mr. Fuller's evidence allow
of no doubt on the subject. :

¥ 4752, (Charrman.) Could they sell it (the land) ?

“(Mr. Strachey.) That is the test 7

“ (Witness.) No. Of course they could not.

4753, (Mr. Morel.) They could not >—No, and they wounld not be supported by the Executive i

mpt to sell it.

4. (Sir Walter Napier.) Or by the Courts ?—Or by the Courts.

(Mr. Morel.) Individual ownership of land is, as & matter of fact, still non-existent in
Ashanti ?—Yes. ;

4756, (Chairman.) Does it not depend upon whaf. you mean by ownership 2 T suppose they have
individual ownership in the seuse that as long as they are there ﬂley can keep anybody else out of the
land 7—Yes.

4757, (Chairman.) But if they cannot sell it or mortgage it it is something very different from
what we consider private ownership ?—I d: v that a good many enterprising Ashantis (and it is
the enterprising man after all who has, as a rule. most individuality), having planted cocoa and
having cocoa plantations which are w great success, do not want to give them up. If the community
want to turn them out they would probably say : ¢ Certainly not, this is our land." Aund there would
be trouble. Erom that point of view private ownership exists.

“4758. (Mr. Morel.) 'Lhey have fixity of tenure subject to carrying out such obligations as they
may have towards the State ?— Yes.

£ 4759. But the land, as a matter of fact, is net owned by them, and they cannot dispose of it 7—
Certainly not.

#4760. Is it desirable that they should ?—No.™

The Acting Chief Commissioner of Ashanti, the Acting Provincial Commissioner
for the Western Province of Ashanti, and the Provineial Commissioner for Southern
Ashanti, all agree that private ownership of land in the European sense of the term
does not exist in Ashanti. .

Thus, so far as Ashanti is concerned, the cocoa industry is proceeding at a great
pace without threatening to dislocate native social life.

The Situation wn the Gold Coast.
303. In the Gold Cloast, as in Ashanti, the cultivation is entirely in the hands of
the natives. So far as we are aware there have been but few grants of lands by
native authorities to Buropeans or others for the purpose of cultivating cocoa. No
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concessions for this purpose appear to have been certified under the Concessions
Ordinance. The majority of cultivators are presumably occupiers of stool or family
lands under native tenure.

It is true that Mr. William Cadbury told us that « during the last year or two”
his firm had received numerous letters from persons in London, Manchester, and
elsewhere offering cocoa estates for sale or lease for a long ferm of years. These,
however, appear to have heen mere speculative transactions, and did not, so far as his
firm were concerned, result in any actual business. It is the practice of Messrs.
Y P
Cadbury Brothers, Limited, to establish buying centres in various parts of the country,
and to purchase the cocoa from the natives who work their own farms. Mr. William
Cadbury summed up his view as to the value of pursuing the old native system in the
following answer :—
10,699 (Sir Walter Napier.) If he has security of tenure, is it necessary that he should have a Cadbury,
right to sell bis plantation 7—As far as I can see, the old native system works exceedingly well. 10,699~
One cannot help feeling that if a man begins to sell his plnuluuun (und very large areas are owned 10,701,
probably by a syudicate at home with a manager out there) it cannot be for ‘the ulllm.xle encourage-
ment of further cultivation. I think that the man as a freeholder, or practically a frecholder, will do
very much hetter work, and take-infinitely more interest in the work.
“10,700. (Mr. Morel.) You mean a freebolder under the native system 7—VYes, under the native
system.
“10,701. (Mr. Strachey.) Yon would say, *“ Let well alone’?—Certainly. I cannot imagine any
better proof than these figures, which are so extraordinarily satisfactory that I am most anxious to do
nothing to upset the system that has produced this return.”

3034. There is, however, some evidence that in the Gold Coasf the development
of the cocoa industry has been instrumental in encouraging the sale and mortgaging
of native lands in a manner mconsistent with native customs.

Mr. Grey, a member of the Legislative Council of the Gold Coast and chief agent
for the old established firms of Miller Brothers, Limited, and F. A. Swanzy, Limited, Grey, 5343.
told us that during recent years the custom has grown up amongst cocoa planters of
selling and mortgaging their land, “very many thousands of pounds and thousands
of acres "’ changing hands every year. Mr. Grey will not allow that this mortgaging Grey, 5120.
is an evil, but says that it might develop into an evil. and suggests that Government
should decide the terms on which lands should be mortgaged.

According to Mr. Grey, the practice is for Native Chiefs to sell areas large and Grey, 5360.
small to natives. How far the native purchaser is still regarded as holding “under
native tenure and what is his status to the Chief is not clear.

LITIGATION WITH REGARD TO LAND.

304. The conferring of jurisdiction in all land disputes upon the Supreme Court,

the recognition by that courf of a right on the part of the chief and headmen of a

community to sell community land, the scramble of Europeans to exploit the land

_of the natives for mining and other purposes, aud finally the selection of the

judicature to supervise the granting of concessions, thereby excluding the Executive

from proper control of the land, has resulted in a flood of litigation which is fraught
with dangers to the country.

305. The most common subject of dispute in the courts of the Gold Coast is
with regard to boundaries. It is mnot only in the case of concessions that these
disputes arise. Quarrels which hefore the advent of the British power would have
been settled speedily by mnative courts, or in the case of disputes as to tribal or stool
lands, frequently by actual fighting, now become the subject of costly litigation.
But a new source of trouble has arisen in that a generation of mative barristers has
arisen of whose services the mnative disputants seem to be only too eager to avail
themselves, and indeed under the existing system they have often no option in the
matter,

Sir H. Belfield says : —

#To the native mind litigation seems to be one of the joys of life, and differences wth his meighbowrs Report, par.
regarding the ownership of Jand which has vastly uppreciut,c(l in value has supplied the chief with the 33 [Cd.
opporluull) of indulging his weakness. The debts, which in some instances show a total of four figure 278].
in sterling, have been ineurred in respect of what was for the most part nunecessary reference to the cour
with attendant expenses in the form of law costs and lawyers’ fees. Therefore fhe discharge of such
debts, in whole or in part, merely gives the chief oppmlnm(\ for the further continnance of the p.hnme
and bLDLﬁ[S nobody but the local I’\\V\ ers, who paturally make no effort to counteract the proclivity.

N 2
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The evidence taken by Sir H. Belfield contained the following statements :—

Cd. 6278, p. Major Bryan said that—
44 ““in a number of cases the greater the chief's revenue arising from concessions the greater the
number of his legal advisers and the amount of his debts.” x
» = % £ E * " s

“ A chief who is often illiterate may be adviseld by a solicitor wlo is also acting for the applicant.
He takes fees from both parties.”

Hunt, 1320. M. Giles Hunt gave it as his opinion, that since the Concessions Ordinance came
into existence about 100,000l. had found its way into the hands of the chiefs, of
which he estimates that thirty per cent. or more has been paid to lawyers.

See encls. in 306. Strong complaints of the trouble arising from excessive litigation come from
Gold Coast many parts of the Colony. Mr. Crowther, Secretary for Native Affairs, was recently
:}:P’félf’th commissioned by the Governor to inquire into mative affairs in the Wassaw divisions
“frican No, Of the Colony. These two important districts “ have industries associated with the
1048, p. 115.  four principal economic products—gold, rubber, timber, and cocoa.”

He also says :—

“ A regrettable number of land disputes between the various subordinate stools are before the
courts. The discords and attrition which these cause is not abated by the law’s delays, while
the entirely disproportionate expenses in which on this account the various stools are involved not
only directly retard the development of the country by the discouragement of individual efforts
(a condition which the institution of heavy local monetary levies induces), but they tend further
to render the office of chief unacceptable to suitable men, and tle long enforced absences from their
villages of the Asafohenfo concerned resuits in the ultimate weakening of the office itself. Til-kept
roads, poor houses, and depopulation of the villages is the visible result of this tribal bankruptey.”

He thinks that no “portion of the Colony has been so torn asunder by disputes
as to the ownership of land. The evidence he quotes “will show how strong a
‘“ feeling against the processes of the Supreme Court is abroad.”

Speaking of alicnations under the Concessions Ordinance he adds—

“The high proportion which the alienation of land is capable of yielding to the paramount stool in
return for a merely nominul loss, and the mineral wealth of certain portions of the country have doubtless
inspired litigation which in more happy civeumstances might haye been averted, but it is doubtful if these
are the only causes of inspiration. Whatever be the cause or causes the effect at least is patent, and
while the condition of the villages is generally indicative of a want of prosperity, there can be lirtle doubt
that nearly every stool is indebted to an amount for the redemption of which there is but slender hope.
One puuses to reflect whether the economic condition induced by constant litigation is materially better
than those left by the internecine wars which it has replaced.”

307. Remarkable evidence by chiefs of this part of the Colony as to the ruinous
cost of the litigation in which they are constantly luvolved, and of the influence of
the lawyers, who are alleged to foster it, may he read in the evidence collected by
Mr. Crowther and printed in the Papers laid before the Committee.

“again and again in the evidence are passages coloured with referexce to the procedure of the Supreme
Court in matters relating thereto, and it is imbued with expressions of dissatisfaction on this account.
Its passages are punctuated with complaints and with petitions for the establishment of what the
African No, Wwitnesses consider a more suitable tribunal for the determination of these causes, and on the morning of
1048, my departure from Benso the assembled chiefs of Wassaw Fiase begged that causes of this nature
pp- 117-8. might be conducted as they are in Ashanti. Neither the complaints nor the pleas can be overlooked,
and, if the statement made by Mr. Ben Kofi in Euclosure E is true, it appears that actiou under the Native
Jurisdiction Ordinance does little in practice to remedy matters.”

‘The following extract from the evidence of the Omanhene of Wassaw Amenli
is interesting as illustrating the views of an intelligent native on the old procedure
and that substituted for it :—

“Most of my chiefs are in Seccondee about land cases ; if they had been here they could have
looked after their towns. It is a point of honour for a native to look alter the land. In olden times
if o land dispute came an oath was taken. There is certein medicine counected with a stool called
odum. The parties who swear the oath must drink this ; after that the watter is brought before
the Omanhene to decide ir. They used to decide it well without trouble; the one who made a
false statement would be killed by this odum. Nowadays we are being killed by lawyers. If a
small matter arises they instigate you to bring it to court and get it postponed again and again for
their refveshers, and we earnestly ask you to help us,

% 2 » 5 #* £ *

“ At present the land owned by my fovefathers any common man can now rise up and claim it,
and I beg you to ass me to get some other way of settling things, so thut our towns may be
_good as in thewime of our forefathers. You see all my people ave poor. We have to sell land to pay
the debts.”

A fcicun No, Strong confirmation of the above statements is afforded by the Governcr's
1048, p. 114. despatch of the 8th of December 1913, in the course of which he states—

“ The Omanliene of Upper Wassaw was principally insistent upon the evil which is being iuflicted
upon himself, his sub-chiefs, and people through frequent, endless and expensive litigation, aud -
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he repeatedly entreated me to order hiy sub-cliefs to refrain from further law-suits, and evidently
envied his neighbours across the border in Ashauti, upon whom the loeal lawyer is not permitted
. to prey.”

_ There can, I fear, be no sort of doubt that the endless litigation on the subject of land in which so
many of the chiofs and sub-chiefs in this colony are perennially engaged is in its own way almost
as ruinous to the prosperity and well-being of the tribes as the petty tribal warlare which it has
replaced. . . . There is also only too much reason to think that the naturally litigious character
of the people is taken advantage of by the local lawyers, who acting both as solicitors and
barristers have no inducement to advise their clients not to take a ease into court, or on appeal
from court to court, and have indeed on the contrary every personal motive for withholding such
advice.

Tt has, I believe, been frequently represenfed that the natives of this colony would regard with
suspicion any tribunal; which was mot a court of lauw of the ordinary type, set up for the purpose
of dealing with land disputes. The institution of such a land court, if luwyers were not permitted
to plead before it, would, of course, be hotly opposed by the educated native community ; but I
am by no means clear that it would nor be welcomed by a mujority of the rest of the native
population.  During my tour in the Bastern Province in Febroary last chief after chief asked me
to settle his land d\spute for him ; and similar requests have since reached me from chiefs in
other parts of the colony which I have visited . . . it is obvious that the existing state of
things is unsatisfactory, and that the expensive legal machinery wbich at present is the oul)' means
of settliug land disputes is in every way ill-adapted to the circumstances of the native population of
this colony.”

308. But there is other litigation besides that arising from boundary disputes.”

The unregulated sale of stool land by chiefs and disputes between individuals wlo
claim to have acquired individual rights, and the mortgaging of land, are additional
causes, whilst to these are now being added suits by individuals who have benefited
by such sales. The resuit has been, besides plunging many parts of the country into
debt, to lead the chiefs to set aside “those rules and regulations of native tenure’
which constitute the cement which holds mnative society together and to undermine
the native system of government through the chiefs which, as we have seen, is the
only way in which a country like the Gold Coast can be efficiently governed,

_The following statement made by the Omanhene of Akwapim is of special interest,
as it shows how the sale of community land by the chiefs to individuals has as a
natural consequence the disappearance of the chief’s authority over his subjects
and how ifi is necessarily destructive of native polity :-—

1. Nearly all the lands from Kentenkren to Mangoase were sold by Ex-Omanhene to private
persons contrary to native custom. There have been two cases in which the validity of sales by
Akutfo was put to the test.

““The first was Aberewatia ». Kwasi Omrako, the first person who bought a stool land from Akufio
with necessary consent; the native tribunal composed of the Adonten upheld rhe claims of the
Aberewatia at Amanokrome on the 201 November 1906.

* The second ease, Omanhene Owusuansa ». Kwajo Owusu, was in April 1908, before His Honour
Sir William Brandford Griffith, In this case after His Honour heard that Akuffo sold 300 or more
pieces of stool land, the learned judge suggested a compron and the Omanhene consented to a
iudgment that the buyer from Jkuffo vetains the land for 25 years fo reap the benefit of his cocon
trees on payment of 5/ a year for ground-rent, and the court then thought that it would be an easy
martter to get all other such purchasers from Akuftfo fo consent to such payments, but I found difficulty
from year to year to collectsmy thing from them, and had to sue even the defendant in that test
case (Kwajo Owusit) for arrears of rent, and, in fact, very few of them have acknowledged the title
of my stool lands oceupied by them siuce the 1908 test case.”

The following statement by the Rev. G. Josenhans, General Superintendent of the
Basel Mission in the Gold Coast, draws attention to the uncertainty of tifle possessed
by individual owners of land. He says:—

“ Innumerable law-suits are the result of such disputes at present, which involve inestimable
expenses for both parties, and prove a great impediment to PIOZIESS and the welfare of the people,
however a lucrative source of income for uuscrupuloux native lnwyers.”

309. In Ashanti, it should be remembered, the Chief Commissioner acts as the
head of the Executive, as well as exercising the judicial powers of the Supreme Court.
‘Though: the Ashanti Concessions Ordinance is, as has been pointed out, mainly on
the same lines as that in force in the Gold Coast, the Chief Commissioner is able to
deal with the questions arising thereunder from the Executive as well as the Judicial®
point of view, and consequently the trouble which has resulted in the Gold Coast
from the confusion of Judicial and Executive functions has not, so far as we are

informed, occurred in Ashanti. 5

310. We have referred specially to the prevalence of litigation with regard to
land, and to the serious consequences which such litigation entails, for two reasons.
F lrstly, to emphasise our recommendations with regard to transfurmg to Executive
control the procedure now entrusted to the Judicature under the Concessions
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Ordinance, and, secondly, to recommend the prevention of unnecessary disputes and
the procedure for determining such disputes as may occur, whether in the course
of transactions arising between natives or between native authorities and Europeans.

NATIVE TENURE wversus INDIVIDUAL TENURE.

311. There still remains the important question as to whether the growth of
individual tenure should be encouraged at the expense of native customary tenure,
or whether steps should be taken to check it. We have already seen that the tribal
system supplies the natural machinery for administration, and that this system
depends upon the maintenance of the communal land tenure ; further, that permanent
cultivation can be successfully carried on under the mnative system, but that such
permanent cultivation, in the Gold Coast at any rate, shows signs of encouraging
the sale and mortgaging of lands in & manner inconsistent with that system ; and,
finally, that selling and mortgaging land is one of the causes of the litigation which
is so detrimental to the development of the Dependency where it is practised.

EVILS T0O BE APPREHENDED FROM INDIVIDUAL TENURE.

312. But there is still another aspect of the case which claims attention, viz., the
tendency of the system of individual ownership to divorce the people from the land.
In considering this aspect we would at the outset record our opinion that any
Governmental action— legislative, executive, or judicial—which tends to divorce the
people from the land or to convert the landowner cultivating his own land into a
paid labourer working on the land of another, is to be condemned.

The following extract from a memorandum supplied by the Rev. A. W. Wilkie, of
the United Free Church of Scotland, working at Calabar, in the Bastern Province
of Southern Nigeria, puts the case with regard to the Efiks clearly, and shows the
necessity of a “long view” :—

“In so far as I am able to read native opinion in regard to indiwidual ownership, I should say
that there is a limited desire for greater freedom to hold land absolutely. This desire is more
pronounced amongst those commonly known as ‘half-free.” Many of these are wealthy traders
and farmers.

¢ Some “chiefs’ express a similar desire, and would gladly hold that land for themselves absolutely
which they hold at present ‘in trust’ for the family. I incline to think that the desire is mainly
with a view to charging members of the family renz. But I am convinced that they have not thought
out the full implications of such a change in principle of land tenure. In so far as they are not
merely selfish and self-seeking they are short-sighted and do not consider the effect of such a change
on the whole social system, and on future generations. Under the preseut system, real poverty is
unknown and impossible. Every member of the family has aeight to the use of the land. If an
individual system of ownership is introduced the danger of a landless population, dependent for
their livelihood on the produce of the land, becomes imminent. Poverty, hitherfo unknown, would
almost certainly become a serious problem. The danger of land gradually falling into the hands of
a few wealthy landowners, or the still more serious danger of the ultimate alienation of the land from
13fik, has not been counsideved by the people. I venture to urge most cautious action in touching

e land law of Efik, and to suggest that any change contemplated should he on truly native
lines of communal rather than individual ownersbip of land.”

Although this view is expressed with regard to the Efik community. it appears
to us to apply throughout the Dependencies with which we are called upon to deal.

The devotion of the West African to his land is, perhaps, his most persistent
and striking quality, but theve is nevertheless a danger of his hecoming a victim to
the cupidity of others, or a prey to the moneylender, and it is the duty of the
Government to afford him protection against such danger.

313. The feeling of the native towards his land is well expressed: by the
representative of the Oni of Ife. He thought that it was a bad thing for any member
* of the community to sell lands to another member of the community. And when
asked the reason, answered :—
“ Because the ground is sacred to the Ifes. We came from the ground and we have to go back
to the ground, and it is altogether out of place for anyone to think of selling the ground.”

The view of Mr. Akinsan, a clerk in the Government service at Lagos, was :—
“Personally, I deprecate the idea of selling. T think that it has a bad effect on native institutions.

If it goes on we might find ourselves servants in our own country instead of landowners, all lauds
ALl N
passing into the hands of strangers.”
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5 The Hon. C. A. Sapara Williams, C.M.G., stated in a memorandum prepared
y him :—

1 am sure the natives would not like the system of sale extended, and T know that they do.

appreciate the fact that it would adversely affect their institutions.”

These quotations are but a few among the many expressions of opinion by natives
put before us, of which the keynote is satisfaction with the present system and
anticipation of the evils likely to arise from unrestricted buying and selling of land.
The only notable exception to this predominant native feeling was expressed by
Mr. Adegboyega Edun, secretary to the Bgha Government. While deprecating the
sale of land to non-Eghas, he declared that the selling of land was an established
custom, and had been in existence for fifty years or more. We are unable to accept
his views as against those of the other native witnesses.

Turning now from these expressions of native fecling, which it is proper to point
out emanate only from Southern Nigeria, we would call attention to the opinions
expressed by the officials employed in the different dependencies. So far as those
having experience in Southern Nigeria, Sierra Leone, Ashanti, and the Northern
Territories are concerned, their opinions are unanimously against the introduction of
the system of buying and selling of land.

314. The case of the Gold Coast is, however, rather different. With regard to
the position there, Mr. Crowther states his conclusions in a paper which he plepeuud
T our use s ollowe =

“The three most obvious forces which wear down the communal system of tenure are firstly,
by judicial practice, secondly, the operations of mining activities, and thirdly, commercialism. T'he
action of the first of these is attributable to the want of knowledge and to the want of machinery
for gaining knowledge of mative law and custom, and if local conditions are brought info focus
it will be seen that it is largely due to an inevitable ignorance. The action of the second is
attributable divectly to a necessity imposed by circumstances, but it may be traced through the
Concessions Ordinance to the same causes as the first. The action of the third is attributable to
a revolution iu ideas. As opposing forces the first and second are measurable ; the third is not, and
unless its relationship to the land is directed and controlled it promises to destroy the old order.
The substitution of ungoverned individualism for the communal system in the rural districts in
my opinion is the signal for poverty and social disaster for the majority. Bug iv is equally clear that
the communal system in its simplicity is inadequate for the needs of the changed and changing
economic conditions. The position might be summarised in the statement that the present conditions
demand a gréater degree of protection for the rights of the occupier than can be found in the
existing native custom, and a greater degree of security for the communal character of the land
than is oﬂeled by existing legislation. I think that policy should be directed on a course the object
of which is to meet this denmm] for a comproml% of convenience offers no remedy and fthe end
to which legislation leads should be clear.”

As against this, Sir W. Brandford Griffith and Mr. Robertson, the Chief Assistant
Colomal Secretary of the Gold Coast, have expressed themselves in favour of the
encouragement of individual tenure.

315. In spite of these adverse opinions, we are unable fo recommend the
introduction of a system which is alien fo native custom, and is likely to subvert
the principle of native government and to lead to poverty and social disaster for the
majority. We therefore consider that, whilst in towns where commercialism has
taken root it is too late to abolish individual tenure, in the country districts
throughout the whole of the Dependencles with which we are called upon to deal,
levlslatlon should have as its aim the checking of the progress of individual tenure
and the strengthening of native custom.

MEANS OF STRENGTHENING NATIVE TENURE.

316. We must now consider the modes in which greater szcurity may be given to
_native customary tenure.

The main security must lie in the careful supervision by the District Commissioners
of the native tribunals so as to prevent the wrongful depnvatxon of individual culti-
vators of their holdings. This would seem to “be all that is required so far as
ordinary cultivation is concerned.

317. The cultivation of permanent crops of economic value, owing to the fact that
it affects the area of land available to the community as a whole for the planting of
food crops, may require spec al supervision.
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Tu certain districts of the Gold Coast a condition of insecurity is thought by some
witnesses to be an actual fact. In some parts of Southern Nigeria, and (as we have
seen) in Ashantl, the danger is believed to be rather in the nature of a potential one.
In Sierra Leone and the Gambia it appears to be so remote as not to require
consideration at present. 5

So far as Southern Nigeria is concerned, Mr. Dennett inclined to the view that the
cultivator of permanent crops requires no additional security, since by native customs
the trees planted by the individual are his property irrespective of the ownership of
the Jand. Mr. Dennett thought that if greater security became meedful, it might take
the form of a docurnent between the native authorities and the culfivator, which would
be registered in the native court.  Mr. James considered that greater security was
required, and that registration in the native court would be difficult. He deprecated,
however, the idea that the cultivator should be placed in' the position of holding

; his land from any but the natural authorities of the community. This view was also

held by Mr. Ross, who stated that the native authorities were competent to deal with
the matter. Mr. Alexander on the whole fayoured the registration of title through
the native courts.

With regard to Ashanti, Mr. Fuller thought that registration in the native courts
would suffice, and that if the indigenous permanent cultivator (who, unlike the
stranger native, is not, as we have seen in para. 98, required by custom to give his
chiefs a proportion of the crops) paid for registration, such payment could in itself
constitute a title. -

The following question and answer shows Mr. Crowther’s view :—

“(Sir Frederic Hodgson.) You think that all allotments of land, other than for shifting cnltivation,
should come under the cognizance of the Government ?—Yes, it would be an enormous piece of work.
It would have to be worked through the cliefs in some way. If some system of registration could
be made through the native tribunal and subject to inspection and supervision by the local executive
officer, and_if a man wished for registration, it should be open to him to have more definite registration ;
but I thinR that the machinery of the Government would be so enormous that it would probably
swamp the whole of the revenue.”

318. The problem would seem to be one which sooner or later must be faced, and
there would seem to be an advantage in dealing with it before permanent cultivation
has extended still further and created greater complications.

Essentially it is one of ensuring security for a particular form of native enterprise
which is worthy of every encouragement, without impairing the structural character
of native tenure. The difficulty should mot prove insuperable, but conditions vary
so greatly in different districts that a procedure which might be practicable in one
district might be impracticable in another.

319. There would appear to the Committee to be, broadly speaking, two alternatives :
either, as the witnesses quoted suggest, a simple fortn of registration through the
native courts, whenever those courts are sufficiently well organised to permit of it;
or that the permanent cultivator should be entitled to apply for a lease in the same
manner as a non-native.

The disadvantage of the leasehold system would be that it would set up two forms
of tenure within the community, and would thus tend to lessen the legitimate powers
of the native authorities over their subjects and to that extent wealken political and
social ties. Both methods would of necessity entail some amount of increased
supervision on the part of the Executive, which might be met by the creation of a
Native Lands Department. But if the leaschold method were adopted the additional
work would obviously be much greater, and would lead to more direct interference on
the part of the Executive with the internalsaffairs of native communities than the
greaf, majority of official witnesses considered desirable.

320. We think that the principle of a minimum of divect interference, and a
maximum of responsibility under guidance and supervision placed upon the native
machinery of administration, is the principle from which the more permanently
satisfactory results can be obtained.

()
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PART III.
RECOMMENDATIONS.

. RECAPITULATION.

321. In the last Part we have seen that native customs with regard to the transfer
of rights over land are, in the main, the same in all the dependencies in West Africa
with which we have to deal, that the general principles of the law, as laid down in
the Supreme Court Ordinances, are similar throughout nearly the whole of those
dependencies, but that the enactments of the different legislatures specifically dealing

_with land have resulted in systems which differ materially from one another. Whilst
in the Gold Coast, and in a lesser degree in Ashanti, confrol of the land has been
confided to the judicature, in Southern Nigerin and in the Gambia if has been
exercised hy the executive. In Sierra Leone, although in theory the judicature has
some power of control, in practice that control appears to be exercised by the
executive.

ARRANGENENT oF Parr III.

322. There seems to be no adequate reason in principle for the divergencies to
which we have referred, and we suggest that they should be lessened as much as
possible, though doubtless special circumstances may render some deviation from a
common form desirable. A few words as to the arrangement of this Part will conduce
to its clearer comprehension. The most convenient classification of “the transfer of
rights over land and the produce thereof ” is one founded on the purpose for which
the transfer is made, and we shall therefore set forth our recommendations under the
following heads :

I. Transfer involving the use of the surface of land for cultivation, habitation, or
trading.

This heading we shall divide into—
(1) Transfer in favour of Non-Natives.
(2) Transfer in favour of Natives.

And the first of these two subheads we shall divide again into—
(A) Transfer for the purpose of cultivation.
(B) Transfer for the purpose of habitation or trading.

IT. Transfer for the purpose of mining.
IIT. Transfer for the purpose of felling timber and the collection of such natural
products as rubber and the produce of the palm-oil tree.
We shall then state certain recommendations with regard to—
IV. The Forest Ovdinances of Southern Nigeria and the Gold Coast ; and
V. The Land Departments.

I-—TRANSFER INVOLVING THE USE OF THE SURFACE OF LAND.
OUILINE OF RECOMMENDATIONS.

323. In order to understand the subheadings a brief sketch of the outlines of the
scheme which we recommmend is necessary.

As we have already stated we have come to the conclusion that it is desirable that
the tenure of land occupied by natives for the purposes of habitation and cultivation
shall continue to be in accordance with the customs which have moulded themselves
to the requirements of the people.

‘Whilst this is the main principle underlying our Report, we feel that it must be
recognised that conditions in some of the urban districts within the dependencies of
the West Coast have become so changed by contact with Europeans and Europeanised
natives, that customary tenure has been to a large extent superseded by a form with
striking resemblances to English land tenure, a form which we have called individual
tenure. We consider that it is no longer possible to revert to the old system in such
areas, and we therefore propose that there should he power in each dependency to
declare any district subject to these conditions to be an exempted district when
facilities would be given for the creation within it of a land fenure on Fnglish
lines.

Turning now from these few small urban districts we pass to the main hulk of the
West African dependencies. Here we propose that the rules of native customary
tenure with their prohibition of sale and mortgage shall continue in force vith certain
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safeguards which suggest themselves to us. Though we think that in future no
facilities should be given for the conversion of community or family land by transfer
from native communities or families to individual natives or for the transmutation
of customary rights into those of individual ownership, we recognise that where
individual ownership, whether in the hands of non-natives or of natives, may he
proved to exist in any particular land, it must have the same legal effect given to it as
is given by the Courts at the present time.

Native customary law is, of course, inapplicable to transfers to non-natives, and we
propose, with & view to safeguard the interests of the matives, that it shall be laid
down as a cardinal principle that, except in small fransactions, no transfer of any
interest in land by a native community to a non-native shall be valid unless it is by
lease for a term of yeavs and 1s made with the consent of the Governor.

We further recommend the creation of a system of registration of title to be
applicable to the proposed leases, which system should, we think, include the mining
leases which we recommend under the heading “ Transfer for the purpose of mining.”
In addition to future leases, we suggest that the register shall also include existing
transters of land which have had the sanction of the Government, as, for instance,
COrown grants or leases, and concessions validated under the Coneessions Ordinance.

We propose, then, in the first place to describe the system of leases which we
suggest should be constituted, together with the system of registration of title which
we recommend should be applied to such leases.

We shall then enter upon the subject of native customary land tenure and
formulate our recommendations with regard to its strengthening.

Follewing on this we shall state the limitations under which individual-ownership
of land is to be permitted in the main bulk of the dependencies.

This will bring us to the mode by which districts may be constituted as exempted
distriets and the effect of such exemption. ]

We shall then formulate certain proposals which have not come within the main
lines of our scheme. These will include sucgestions to enable any superabundant
land of one tribe to lLe transferred to another tribe, to facilitate the settlement by
executive authority of boundary questions between community and community and
various subsidiary matters of rather a legal nature. We shall in conclusion consider
the applicability of our proposals to each dependency in turn. g

(1) TRANSFER IN FAVOUR OF NON-NATIVES:

A Note as to Definitions.

324. The legislation as it stands at present is not quite uniform in the four
dependencies with regard to the use and definition of the terms “native,” “native-
foreigners,” *‘aliens,” and “non-natives.” We recommend that in future identical
terms should be used with identical definitions in the legislation of each of the four
dependencies with regard to the law relating to the tenure. and transfer of land, and
for the purpose of this report we adopt the definition contained in the new Supreme
Court Ordinance of Nigeria, and shall use the expressions “native” and “non-native
in the sense given to these expressions in the definifion set out above in paragraph 74.

(A) TRANSPER FOR THE PURPOSE OF CULTIVATION.

Mode of Procedure.
. An intending applicant for a lease should present an application in the
prescribed form to the District Commissioner Stating the area of land and the
purposes for which the lease is desired. The oflicer should forthwith give notice of
the application (hrough the usual channel to the Governor, so that, if the latter has
knowledge of any circumstances rendering a lease inadvisable, he may instruet the
District Commissioner to stop the negotiations.

326. Upon receipt of an application it would be the duty of the District Commis-
sioner to be the medium of communication between the applicant and the native
authorities, and to give the native authorities advice and assistance with regard to
the cffect and expediency in the interests of the native community of the proposed
arrangement. He should also assist in the {raming of the terms of the proposed
contract. It would be especially the duty of the executive officer to tale measures
to ensure that the nature and effect of the proposed concession should he made known
as widely as possible throughout the area which would be affected by it.
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He would arrange a meeting with the native authorities, and explain to them the
nature of the application and the situation and extent of the land to which it related.
He would advise them as to the terms which he considered fair and reasonable. The
native authorities having consulted in accordance with the native custom, and come
to a decision, would convey their decision to the District Commissioner.

The District Commissioner should then make his report, which should he forwarded
to the Governor through the Provincial Commissioner or other Superior Officer, and
should deal with the [ollowing matters :—

(1) The area and boundaries of the land the subject of the proposed grant;

(2) Whether the title of the land proposed to be granted properly belongs to the

community purporting to grant it :

(8) Whether, after having the terms of the proposed grant fully explained to them,
the community fnll_ assent to 1t ;

(4) Whether the consideration for the concession, whether in the form of premium
or rent or otherwise, is adequate, and if not, what modification is desirable :

(5) Whether the grant would materially interfere with the rights of the natives who
are members of the eommunity in respect of—

1. The agricultural and arboricultural requirements of the community.
2. Colleetion of natural products.
3. Fishing and hunting rights.

(6) Whether, if the natives were to retain any of the last-mentioned rights over the
Jand during the existence of the lease, the grant made sullicient provision
for the protection of those rights.

327. After the report had beenreceived by the Governor, a notice should be inserted
in the Government Gazette giving short particulars of the propesed grant, and calling
upon any person wishing to oppose the application to file in writing the erounds of
his opposition with the Commissioner of Lands hefore a date specified, which should
not be less than three months from the date of the advertisement, and also the name of
some person within three miles of the office of the Commissioner on whom service of
notices may bhe made.

Upon the expiration of the time specnﬁed in the advertisement the application
should be laid before the Attorney-(reneral together with any grounds of opposition
filed, and he should thereupon certify whether or not he is satisfied that the proposed
grantors are entitled to make the grant.

328. The matter should next come hefore the Governor-in-Council, who would then
consider whether, having regard to all the circumstances of the case, he ought to give
his consent to the grant.

If the Governor-in-Council considers the grant is advantageous he would, if the
Attorney-General has certided that he is satisfied that the plopwe‘l grantors are
entitled to make the grant, approve of if, subject to survey heing made , or, if the
Attorney-General has certsfied that he is not so sausflied, approve of it mbjec-t to
survey being made and to a certificate as to title being given by the Supreme
Court. In t]_us latter event the Governor would reler the question as to the title
of the grantors to' the Supreme Court. The certificate of the Supreme Court as to
title should be subject to appeal to the IFull Cowrt and to His Majesty in Council
in the same manner and subject to the same rules as any other appealable judgment
of that Court.

The Governor-in-Council should have power, if he thinks fit, to allow any person
who has' filed grounds of opposition to appear either in person or by counsel, but
counsel should only he allowed to appear in'special cases where the Governor thinks
that his presence would be of assistance.

329. As soon as the survey has been completed and the certificate of title, if the
matter has been submitted to the Court, has been given the grant should be preparegl
in the office of the Commissioner of Lands (being settled if necessary by the Attorney-
General) and should be signed by the native authority in the presence of the District
Compuissioner and ccuntersigned by the Governor. It should then be registered in
the new registry which we propose should be constifuted and shguld be good as
against the world.

330. We would further suggest that where it is desired to work under the grant
at an early date, the terms of the grant might be embodied in a conditional
agreement at an early stage of the proceedings, and that the Governor might in such
a case execute the formal grant without further reference to the mative authority.

02
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This should only be done with the consent of the native authority, who should sign the
conditional agreement and thereby authorise the Governor to execute a final grant
on the terms of the agreement on its behalf. A caveat might then be entered upon
the registry so as te safeguard the interests of the grantee against third parties, but
any work done by him would have to be at his risk so far as survey and proceedings
in court were concerned, and he would be liable to be ejected from the land if the
Governor should decide that he ought not to give his consent to the grant.

Tyery survey shall be at the expense of the grantee, and rules should be made as
to paying the whole of its cost or part in advance or as to giving security.

Condations of Lease.

331. The lease would be for a term of years, which would not exceed the period
prescribed by rules in respect of the purpose for which it was granted. A rent would
be reserved which, if not preseribed by the statutory rules, would be fixed at the
highest amount. that could be reasonably obtained for the land, regard being had to
the rent obtained or obtainable in respect of other like land in the neighbourhood,
and 1t would be the duty of the District Commissioner to exert himself to see that as
large a rent as was reasonable under the circumstances was obtained.

332. With vegard to premium, we do mnot desire to see the extension of the
premium system and would have liked to recommend its total abolition, but recog-
nising the hold which the system has obtained in some parts of West Africa,
especially the Gold Coast, we recommend that in districts where the system is
established the amount of the premium should be limited to a sum not exceeding
three times the amount of the annual rent. All premiums and rents should be paid
to the District Commissioner, who will be responsible for their allocation. We have
already in paragraph 153 recommended that 25 per ceut. of the rents should be
expended on some useful work of advantage generally to the community.

333. No transfer of a lease should be valid unless the consent of the Governor
be obtained to it. The lease would be made liable to forfeiture for the following
causes i—

(1) Breach of rent or other periodical payment,

(11) Breach of any of the conditions in the lease relating to commencement and

continuance of working.

(111) Breach of any requirements imposed by the ordinance or by any rules made

under if.

334. The Governor should have power to request the Attorney-General to take
proceedings 1n the names of the grantors to enforce the covenants of the lease by
taking the necessary proceedings for forfeiture or otherwigse.

235. 1t will be noticed that our proposals do not include any speecific recom-
mendation with regurd to the practice of dummying to which we adverted in
paragraphs 148 and 149.

One of the points which the Governor and his subordinate officers will have to
consider before giving his assent to a lease or to a transfer will he whether such lease
or transfer will have the effect of placing a larger amount of land in the hands of the
lessee or transleree than he is entitled by law to hold. Though we do not venture to
predict that under the system dummying will be impossible, we think that if care is
taken, it should be reduced to a minimum.

336. Speeial rules would be required to deal with the following points—

(a) Circumstances under which leases are to be granted.

As a rule, the granting should be at the discretion of the native authority under
the supervision of executive government. In exercising this supervision the
executive government should weigh all the circumstances bearing on the question
as to whether the lease will be of ultimate advantage or of ultimate detriment to
the community or its members. -

337. There is, however, one limitation which we think should be imposed on the
power of the native authority to lease land, and that is with regard to palm-bearing
land. For the reasons which we have set out in paras. 264 et seq., we recommend
that it should be laid down by Ordinance that leases of palm-bearing land should
not under any circumstances be made in Sierra Leone or Southern Nigeria, and only
in the Gold Coast and Ashanti in areas where natives are not exercising rights of
collection over the trees.
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(b) Period of lease.

338. This period should depend on the product to be cultivated. In order fo
encourage the cultivation of palm trees and other trees or plants of slow growth,
1t would be necessary to give a prolonged time, say, for instance, in the case of palm
trees fifty years.

(¢) Area.

339. No greater area than one squave mile should be the subject of one application
and no person who has obtained a lease or has put in an application for one shall
apply for a lease of additional land nor become the transferee of another lease unless
he satisfies the Governor that the land deseribed in the original lease in his favour
has been beneficially occupied, and that he is in a position to develop a further area.
Under no circumstances should one person or one group of persons be permitted to
hold more than three square miles.

(B) Travsrer ror THE Purpose or IiprrarioN or TRADING.

Mode of Procedure.

340. A simpler procedure than that above indicated would appear to be sufficient
for transfers under this head. We propose that they should be strictly limited
to a maximum of five acres, and therefore, no risk of undue accumulation of land
or interference with the rights of natives would appear to arise.

The intending applicant should present an application in the prescribed form,
stating the area and situation of the land, and the purposes for which it is desired,
to the District Commissioner, who should act as an intermediary between the applicant
and the native authorities, and who should give to the latter all necessary advice
as to the terms which would appear fair and reasonable. In the event of any doubt
as to the title to the land, the District Commissioner should take such steps as may
be practicable to advertise in the meighbourhood the particulars of the proposed
grant, and to invite any person wishing to oppose the application to come forward
and state in writing the grounds of his opposition.

341. The District Commissioner would then forward to the Governor, through the
usual channel, a report convaining his observations on the proposed grant. The
Governor would then, after reference to the Attorney-General if necessary, decide
whether the grant should be approved, and would intimate his decision to the District
Commissioner. If he decided to approve the grant, the approval would be subject to
survey being made, and, if the Attorney-General was not satisfied as to the question
of title, subject to a certificate as to title being granted by the Supreme Court.
In the latter event the procedure would be the same as already indicated in the case
of ““ Transfer for the purpose of cultivation.”

342. When a grant has %een approved the survey should be made as soon as can
be conveniently arranged: As the land the subject of this class of grant will usually
be situated in a township area, it should in ordinary circumstances be possible to
arrange for survey without any serious delay, but in cases where for any reason
this cannot be arranged, there would appear, generally speaking, to be no objection
to allowing building operations to commence in anticipation of the detailed survey,
provided that a provisional contract is signed and that the land in question is
clearly marked out, which, in view of the small area involved, should not be a difficult
matter.

Conditions of Lease.

343. The provisions with regard to rent, premium and transfer of a lease would
apply as in the case of ““ Transfer for the purpose of cultivation.”

344. The period of the lease should be a term of years not exceeding ninety-nine,
and at the end of the term the lessee should be entitled tothe value of all unexhauste«
improvements effected by the lessec during the term, the value of such improvements
to be determined by arbitration. The leaso may helude any existing building and
a reasonable amount of land for cultivation, for the habitation and use of the persons
residing or working thereon, and for surroundin gs and amenities or for contemplated
extension buxldlng, et cetera.

345. As we have already stated, the area of land to be granted under this head
should in no case exceed a maximum of five acres. Any application for a grant of
land exceeding this area should be subject to the procedure already indicated in the
case of grants of land for the purpose of cultivation.

ORI
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EXCEPTED TRANSACTIONS.

346. The procedure sketched out above is an elaborate one, and it would be
proper that an exception in favour of small transactions should he made to the general
rule that no transfer of any interest in land by a native community to a non-native
should be recognised as valid unless made with the consent of the Governor. © Such
a procedure would, for instance, seem to be unsuitable to the plots of land obtained by
grant or otherwise by non-natives of African descent for trading and other purposes.
We hardly feel able, in the absence of detailed local knowledge, to define the small
transactions which should be so excepted, and will only say that there should, in our
opinion, be a narrow limit set to the area leased and to the term for which a grant of
this nature should be permitted.

SySTEM OF REGISTRATION OF TITLE.

347. We recommend that a system of registration of title on the lines of the
well known Torrens” Act be created with regard to the leases to be granted under
the procedure sketched out above, and that there should be included within its scope
all past grants made by or approved by the Government, and also all future mining
leases granted under the heading  Transfer for the purpose of mining.”

It would be out of place here to enter upon a detailed explanation of this system ;
it will be sufficient to say that its main principles are that a vegister is prepared on
which are entered the names of the persons who will be recognised by the Courts as
the owners of interests in land, that this register is constantly kept up to date by
noting every devolution of the interest on sale, death, or otherwise, and by the
cancellation of every entry the effect of which is exhausted, and that the land
recognises no title save entry on the register. As Mr. J. S. Stewart-Wallace in an
article on “ Land Reform and Registration of Title ” in the “ Contemporary Review
of June 1914 puts 1t, “ No one dealing with land is concerned with the past history
¢ of the title, nor how nor when a person was entered on the register. A purchaser
need only see that his vendor is in fact the person who is entered ou the register
as the owner of the land he wishes to buy. If so, he can complete the purchase
forthwith without further cavil or question as to title. IEntry on the register then
gives him a State gnarantee that under no circumstances can he be dispossessed
of the land he has paid for.”

348. All leases granted in future under the regulations recommended above and
bearing the signature of the Governor would upen presentation be placed upon the
register. As to the other grants to be so placed, only those which on the face of them
bear the signature of a Government official would be received by the Registrar. Thus
a Crown grant in any dependency would be accepted, whilst in the Gold Coast every
certilied concession, and in Southern Nigeria every grant approved under the Native
Lands Acquisition Ordinance, would be entitled to a place on the register. The
register would contain a succinet statement of the interest of the person registered
and of any limitations on his interest and a reference to the instrument creating the
interest. A copy of the instrument should be deposited in the registry. It will be
necessary to provide that no transfer of any interest on the register shall be valid
unless registered and to prescribe the manner in which the execution of transfers
may be authenticated. Any instruments of transfer authenticated in the manner so
preseribed would be registered without further formality.

Where any grant which was on the register had determined, provision ywould be
required so that the entry relating to it would be expunged from the register.

No one should be entitled ‘to be placed upon the register in respect of the interest
of a deceased holder, except his personal representative, and then only after probate
or letters of administration had been taken out.

It would appear that the rules of English law would, under the Supreme Court
(rdinance, be applicable in respect of interests entered upon the register, and that no
legislation will be required to bring about this result.

¢

««

¢

(2) TRANSEER IN FAVOUR OF NATIVES.
C NADIVE cUSTOMARY LAND TENURE.

349. We have seen that, generally speaking, the rights of natives in respect of
land are, under the Supreme Court Ordinances, to be governed by native custom, and
we have stated our opinion that this is a mode of tenure well suited to the needs of
the natives and that it ought to be maintained. Land is under the control of the
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native authorities of the various communities occupying the country, and custom
regulates the power to allot, the right to receive an allotment, and the rights and
duties of the occupier of allotted land. Customs, though in the main principles the
same, vary in different localities in matters of defail, and accordingly we do not
consider that it would be desirable to attempt to codify these customs. Under the
existing provisions of the Supreme Court Ordinances they will remain in force and
no further general statement of law need be entered upon the statute hook. There
are, however, several particular matters with regard to native customs as to which we
recommend or suggest that there should be legislation.

350.—A. As to the right of the chief or head to transfer community or family
land : —

In the view which we have taken of the evidence, the power of the chief to alienate
land was limited to transfer for occupation or cultivation, and such a transfer by
custom gave no permanent and indefeasible right to the land. In the Gold Coast and
in certain restricted areas of Southern Nigeria a power on the part of the chief, with
the concurrence of the elders, to sell their land has been recognised by the Government
Courts, and land so sold has heen held to be the individual property of the purchaser,
who could resell it at will. We recommend that the powers of the chief and elders in
respect of community Jand and of the heads of families in respect of family land
should be declared to extend only to—

(L) leases or licences under the provisions ol law recommended in this report; and

(2) customary transfers for occupation and cultivation, subject to the rendering of
any dues and services which may be customary, a proviso being added that
no such transfer shall operate to deprive the community or family of the
land itself.

351.—B. As to the right of the mative occupant to transfer the land which he
occupies :—

We think that it follows from the principles underlying native customs governing
the transfer of rights over land that where a native is in occupation of Tand such
occupation is on “behalf of the community or family of which he is a member, and
that he has no separate or individual interest in the land, which can be sold, mortgaged,
or taken in execution. This principle appears tous to have been considerably trenched
upon 1n the Gold Coast by the judgment in Lolkko’s case (a case with which we have
dealt at length in Part II., paras. 108-110), and we are of opinion that it is desirable
that the principle should be reinforced. We therefore recommend that a declaration
should be embodied in a statute to the following effect :—

(1) That it should be presumed that all land of which a native is in beneficial
oceupation belongs to the family or the community of which he is a
mem ber. B

(2) That the native occupier of family or community land or land presumed to be
such holds the lynd on behalf of the whole family and community, and
has no separate or individual interest in the land, though he has in
the crops. He is therefore only entitled to sell or mortgage the latter;
consequently he has no interest in the land which can validly be taken
in execution or sold.

352.—(C. As to the security of tenure of the native occupant :—

The right of the occupant of land and of his successors to cultivate such land and
to appropriate the proceeds subject to the rendering of customary dues and services
is, in theory at any rate, sufliciently secured by native custom, and we do not propose
to make any specific recommendation but merely to repeat that “the main securivy
“ must lie in the careful supervision by the District Commissioners of the mnative
tribunals so as to prevent the wrengful deprivation of individual eultivators of
their holdings. This would seem to be all that is required so far as ordinary
cultivation is concerned.”

353. We have already, in paras. 316-320, discussed the question as to whether
further security cannot; be obtained in respect of land allotted for the cultivation of
permanent crops, and we have expressed our opinion that such secyrity might best
be given in a simple form of registration through the native Courts, whenever those
courts are sufficiently or oani:ed to permit of it. In the meantime the exercise of a
watehful supervision by the District Commissioners should bring to light any case of
wrongful deprivation or any action on the part of native authorities tending towards
future insecurity.

<
%
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NATIVE INDIVIDUAL OWNERSHIP.

354. We have seen that persons who have purchased from communities or families
and in some instances persons who have come into occupation by native customary
transfer are recognised by the Court as having the rights and as heing under the
obligations of an “individual owner’ in the sense in which we have used the term.
Thus they may be regarded as having the power to sell or mortgage their land and
their creditors may be held to have authority to take it in execution. We have
already expressed our opinion that where such rights have been brought into existence
under the law as at present administered by the Courts, they must have the same
legal effect given them as at present. The question as to whether any particular
person has the rights, or 1s subject to the obligations, of an individual owner is one of
considerable difficulty. We have already in para. 113 given our reasons for not
recommending an inquiry and the creation of a register of title applicable to native
individual owners, and have stated that in our opinion the question as to whether a
persen is entitled to sell or mortgage a particular piece of land must be left for
decision by an intending purchaser or mortgagee subject to any recourse he may have
to the Courts by law.

355. We think, however, that certain rules which are complementary to those set
out in para. 351 should be laid down by the Legislature. Those rules may be stated
as follows : —

(1) That any question which may avise whether any particular land is community
or family land or the property of an individual occupier shall be decided
by the Court, having regard to the facts of each case, and that in deciding
this question the Court must recognise that, under native custom, rights are
not lost by mere non-user.

(2) If, however, the land has been enjoyed by the occupier or his predecessors in
title for twenty years in a manner incensistent with the rights of the family
or community, the Court may, if 1t sees fit, treat the land as individual land
and as liable to be sold, mortgaged, or taken in execution.

It will be mecessary to retain in force the existing provisions with regard to the
registration of deeds, e.g., the Gold Coast Land Registry Ordinance, 1895, and the
Southern Nigeria Land Registration Ordinance, so far as transactions not entitled to
entry in the Register of Title, recommended above, are concerned. 3

356. In view of the inconvenience caused by the decision referred to in paras.
119-120 that as between a registered instrument and a prior parol sale the latter
has priority, it will be well to amend the Registration Ordinances by giving facilities
to enable an intending vendor and purchaser to appear before the District Commis-
sioner and to provide that a memorandum made by him of a transaction entered into
between such persons shall be deemed to be an instrument of transfer capable of
registration. X

357. It might also be desirable to further amend the Registration Ordinances by
requiring, as a condition precedent to registration in every case, the filing of a
document stating the facts upon which the vendor or lessor relies as establishing his
title to individual rights over the land entitling him to deal with such rights in the
manner proposed, and bearing the attestation of the District Commissioner or other
prescribed executive officer. The officer should before attesting the document satisfy
himself that there is primd facie evidence of the truth of the facts therein stated, and
in any subsequent proceeding the court should he empowered to accept the document
bearing such attestation as primd facie evidence of the truth of such facts.

ExEMPTED DISTRICTS.

*  358. We have already stated our opinion that conditions in some of the urban
districts on the West Coast of Africa have become so changed by contact with
TBuropeans and uropeanised natives that 1t may be desirable to exempt them from
the customary rules of tenure and to recognise there land tenure on English lines.
(i
The mode in which a District may become an exempted District.

359. The Ordinance might itself specify certain distrviets: fulhlling the above
conditions to be exempted districts, and might further authorise the Legislative
Council to declare any other districts to come within the category.
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We think that great caution should he exercised in making any declaration, and
we accordingly recommend that the Ordinance should provide that before fthe
Legislative Couneil exercises this power of exemption full public inguiry should be
held after notice promulgated in the Gazette, and that in any district where a native
couneil exists it should be consulted.

Law within an eu:gmpted District.

360. A simple statement as to this law should be declared by the Ordinance. If

would probably be sufficient if the following principles were laid down :—

(1) The rules limiting the rights of native communities and families to dispose of
their land recommended in para. 350 should not apply, and such commu-
nities and families should be empowered to sell or mortgage their land
provided the consent of any person whose consent would be required by
custom is ﬂl\ en.

(@) The presumptlon suggested in para. 351 that all land of which a native is in
beneficial occupatlon belongs to the community or family of which he
is a member should nof anp]}, but the contrary presumption should
be made.

(3) Individual owners should have power to lease, sell, mortgage, or dispose
by will of their land, and it should he liable to seizure In execution
for debt.

(4) Assurances should be by simple document in writing.

(5) Upon death of an individual owner probate or letters of administration should
be requisite to perfect the legal title of the successor.

With regard to the devolution of the beneficial interest in default of
testamentary disposition, a strict adherence to the rules of English law
would not appear to be reasonable. Special provision would, doubtless, he
made in respect of Christian and Mohammedan succession, and rules might
be framed in respect of each district under which the beneficial interest
would descend in a manner more in accordance w1th native ideas than the
strict rules cf English law.

(6) Where not otherwise provided, the rules of English law should apply to land
unless injustice would be the result.

Regustration.

361. Where circumstances in any exempted district are favourable we would urge
that a system of registration of title, on the lines above referred to, should be intro-
duced, but it must be borne in mind that this system cannot be satisfactorily
introduced unless a proper sutvey is provided.

It would be necessary to retain the existing system of registration of deeds in any
area until a system of registration of title has been brought into force.

MISCELLANEOUS RECOMMENDATIONS.

Transfer of the Use of Land from Tribe to Tribe.

362 Tt may well be that one tribe may have land over and above what is required
for its needs, whilst its neighbour may not have sufficient. We therefore think that
provision should be made enabling the Governor to remedy such a state of things. As
a rule the transfer should only be made with the consent of the native 'mthonty whose
land is tramsferred, and it would require a very sirong case of public necessity to
warrant land bemcr transterred without such consent, The transter should only be
for a term of years, say ninety-nine, and a rent should be payalble by the tribe to
whom the transfer is made, which would be applicable in the same manner as rents
received under leases.

Tribal Boundary Disputes.

363. We have in paras. 304-307 set out our reasons for advocating,the prevention
of litication as to tribal boundaries by substituting a simpler and more effective
procedure than is provided by the Courts.

We recommend that whenever a dispute with regard to a tribal boundary has
arisen, or is likely to arise, the dispute should be brmwht before the Governor, who
should have power to decide it in a summary manner. Where any such dbpulc

U 31324 P
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should become an issue in litigation it would be the duty of the court in which it
arose to report it to the Governor and to stay proceedings pending the Governor's
decision.

Method of Recognition of Natwe Customs by the Courts of each Dependency.

364. We have already pointed out with reference to the Gold Coast the provisions
of the Supreme Court Ordinance with. regard to the recognition of native customs
by the Courts. There is no provision in the Supreme Court Ordinances of the
Gold Coast or Southern Nigeria enabling the Clourt to take judicial notice of any
nafive law or customs, however notorious such law or customs may be. The methods
at present in use appear to be to take the evidence of chiefs or other experts
as to the native customs in question, who are called as witnesses under the ordinary
conditions. In the new Supreme Court and Provincial Courts Ordinances of Nigeria,
in the sections quoted above (Part IL, para. 73), we find a provision that the
Court may, in deciding questions of native law or custom, give effect to any work
in manuscript recognised by natives as a legal authority. This provision appears to
us to be too narrow.

365. We think that every Court ought to have the power of taking judicial notice
of any native custom which it considers to be sufficiently notorious. There should
be no statutory limitation as to means which the Court might adopt to satisfy itself
as to the notoriety of the custom. Thus, if native councils were encouraged to set
down In writing any native customs prevailing within their district, these records
would furnish a valuable fund of information. If, however, the Court considered that it
had not sufficient material to decide upon the existence or character of a native custom
i dispute, it might then require expert evidence to be called. The praciice sanctioned
by section 74 of the Gold Coast Supreme Court Ordinance and by the above-mentioned
sections of the new legislation for Nigeria of obtaining the assistance of mative
referees or assessors should also be continued. All that seems necessary in the
way of new legislation appears to be a provision to the effect that where it appears
to the Court, upon its own knowledge and on such other materials as it may thinlk
fit, that any alleged custom with regard 1o the tenure or transfer of rights over land
is sufficiently notorious, it may, without formal evidence of the existence or character
of the alleged custom, take judicial notice thereof. ‘

366. Such a provision should supersede, so far as Southern Nigeria is concerned,
the provision in the new Ordinances of Nigeria referred to above in paragraph 73.

The decision of a Court that a custom is sufficiently notorious should be capable
of review by any Court having appellate jurisdietion in the matter. ;

Amendment as to Requisites of a Légal Custom.
367. For the reasons given in Part IT., para. 85, we think a provision is
required to the effect that a custom shall not be debmed to be invalid in point
of law merely because it may be proved to be of recent origin.

Application of English Law to transfer of Land.

368. Kor the reasons given in Part IL., para. 86, we think that it is desirable that
provision should be made that, in the case of land to which English law applies, no
dead or will should operate to create any proprietary right over land other than an
estate 1n fee simple or a demise. -

Jurisdiction of Natwe Tribunals.

369. It will he remembered that, whereas in the Gold Coast the jurisdiction
of native tribunals is limited to lands held under native tenure (see para. 69), in

. Southern Nigeria no such limitation exists (sce para. 78). Whatever may be the legal

meaning of the expression (as to which see para. 117), we think that it should be made
clear that native tribunals have jurisdiction in all disputes as between natives with
regard to land, and that the limitation should be removed.

(8
APPLICATION OF PRECEDING PRINCIPLES TO THE DIFFERENT DEPENDENCIES. i

Gold Coast, Ashanti, and Northern Territories.

370. All the recommendations made above apply to the Gold Coast ary)d Ashanti,
but it is probably premature to bring them into operation in the Northern Territories.
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We have already stated in para. 164 our opinion that the Concessions Ordinance
should be repealed, except for the purpose of winding up proceedings pending under
it. This winding up, we think, shounld he entrusted to a small temporary Commission,
who should carry it out with as little delay as possible in the manner which we shall
now proeeed to state.

371. The couyse to he taken with regard to concessions which have been notified
but in respect of which certificates of validity shall not have been obtained af the
date of the repeal may be divided into two classes: those in which proceedings
have been prosecuted with reasonable diligence, and those in which little or nothing
has been done subsequent to the nouﬁcatlon, and which, in other words, are in
default. The machinery which exists at present under the Concessions Ordinance,
to which reference has been made in para. 154, should, we think, be sufficient
for the purpose, but provision might be made to enable the Commission to formulate
rules, if this should prove not to be the case. The Commission should order all
inquiries which had heen adjourned sine die to stand for hearing on a certain day,
and unless good cause were shown they would be struck out. If after three months
the inquiry was not reinstated the coneession would ipso facto come to an end, as we
have already explained, under section 56.

372. In deciding whether an inquiry should be struck out, the Commission
would act in a different spirit according as it had been pmsecuted with diligence
or was in default. If it came within the fmmel class, then the proceedings should be
adjourned to enable the matter to be brought to a conclusion and a certificate of
validity granted ; but if it was in default, then no adjournment should he permitted
unless the concessionaire shall be in a position to satisfy the Commission that he is
entitled to what we will call “equitable treatment.” In deciding whether a
concessionaire is entitled to equitable treatment, it will be an important consideration
whether the grantee or other person claiming through the grantee is at the time
of the repeal of the Ordinance, and has been for a time sufficient fo guarantee
his bond fides, actually working or exercising the rights conceded and duly paying
all rents due to the native authoutv If it can be proved to the satisfaction of the
Commission that the concession or some of the rights granted thereby are heing really
and bond fide worked or exercised, and that a]l obll«ratlons thereunder hq\m been
duly discharged, we think the Commission should give facilities for the inquiry being
prosecuted. \Vhele however, no work had been done under the concession, or w here
though worlk mloht have been done, it had ceased, aud generally in every case
where the Commission were not satisfied of the bond fide intention of the grantes
to start or continue the exercise of the rights purporting to have been coucedul
or where the obligations to the native authorities have not been carried out, if
would be its duty to strike the mquiry out.

373. The action to be taken with regard to the classes of unnotified grants to
which we have referred in para. 156 is I)y no means free from difficulty.

It will be remembered, as we have pointed out in paras. 128-130, that tle
Colonial Legislature and the courls have assumed that all grants for 'mucu][uml
and arboricultural purposes arve “concessions’’ within the Ordmauce, and we have
come to the conclusion that, whatever the strict legal interpretation of the definition
may be, all such grants as exist should be inquired into by the Commission.

We accordingly recommend that all persons claiming uncertified or unnotified
grants for mining, the felling of timber, the collection of forest produce, or any
agricultural or arboricultural purpose, be 1equ1red within a time prescribed by the
Governor to produce them before the Commission, the only cxempmon being ‘those
which have received the consent of the Governor under the Order in Council of the
11th April 1906, or of the District Commissioner under the Order in Council of the
28th June 1913.

When any such grant is breught before it, the first duty of the Commission would
be to consider whether or not it constituted a ““ concession ” within the legal meaning
of the Ordinance. :

374. The subsequent action of the Commission would be different according as
this question was answered in the affirmative or the negative. We2will deal with
the two events separately :—

(1) In the former case the Commission would then pro<~eed to consider whether
the grantee is entitled to ““equitable treatment” in the sense in which
we have used the expression. If he has discharged all his obligations
under the concession, and his grant satisfies the requir ements of section 11

P2



116 WEST AFRICAN LANDS COMMITTEE :

of the Concessions Ordinance, the Commission might issue a certificate
accordingly, and the Governor should, without any further consent on
the part of the native authorities, be empowered, after survey, to grant a
lease in accordance with the regulations governing the new system of
leases which we propose should be created. In case the Commission came:
tothe conclusion that the grantee was not entitled to equitable treatment,
it would certify accordingly, and the Governor should be empowered to
determine the concession so that the land and all rights would revert to
the grantors.

(2) In the second case, 4.e., if the Commission decided that the grant did not come
within the definition of a “ concession,” then it would be its duty to
consider whether such grant was valid or not according to the general
law of the Colony. In case it decided that the grant was valid a
certificate to that effect would be endorsed upon it, whilst if the decision
was adverse to its validity, the Commission would so certify, and the
Governor should be empowered to determine the grant so that the land
would revert to the grantors.

Two prineiples should, we think, be laid down—

(@) That all grants which are required to be, but are not, produced before the
Commission, should be absolutely null and void.

(b) That the Governor be empowered to use the names of the grantors to
enforce any provisions in the original grant as regards forfeiture for
non-payment of rent or other breach of covenant and generally to enforce
the provisions of the lease on behalf of the grantors.

375. We suggest that the Commission should consist of three members, that it
should be presided over by a present or former judge of the Supreme Court of
the Gold Coast, with two executive officers, both of whom should have had con-
siderable experience in dealing with questions relating to law in the Gold Coast
Colony or Ashanti. We think the Commission should be appointed for three years,
with power to the Secretary of State to extend the period. There should be a right
of appeal on questions of law to the Supreme Court, and from the Supreme Court
to the Judicial Committee of the Privy Council, subject to the ordinary rules.

Registration of Title.
376. In carrying out the system of registration of title which we have recom-
mended— y
(1) all concessions certified by the Court prior to the repeal of the Concessions
Ordinance ;
(i1) all agricultural or arboricultural concessions assented to by the Governor
or a District Commissioner under the Orders in Council of the 1lth
April 1906 or of the 28th June 1913 ;
(ii1) all grants certified as valid by the Commission tnder the procedure sketehed
out above ;
(iv) all grants to the Crown for public purposes ; and
(v) all leases issued in accordance with the regulations which we shall recom-
mend,
should, upon production to the Registrar, be entitled to be placed upon the register.
377. As we understand that there are a number of grants in favour of European
religious and commercial bodies which would not come under any of the above
categories, wo would suggest that it is a matter for consideration whether provision
be made whereby the holder of any such grant may, if he so desire if, submit 1}1s
title to the Registrar, who, if he found that the body has a title to the land with
a right of sale, might place him upon the register.

Southern Nigeria.
378. All the recommendations which we have made above apply to this dependeney.
The leg_gislationl proposed would supersede the Native Lands Acquisition Ordinance.

Sierra Leone.

379. It must be remembered that Part IIL. of the Protectora,t;e Native Law
Ordinance, 1905, contains an elaborate procedure for tl_ue settlement‘ of non-natives
on native lands, that under the various Concessions Ordinances the alienation of Jand
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for cultivation and the granting of concessions for the exploitation of palm lkernels,
piassava, and kola nuts by a native authority requires the assent of the Governor, and
that under the same Ordinances concessions involving minerals, timber, and wild
rubber require provisional recognition by the Governor and a certificate of validity
from the Supreme Court.

380. No complaints have been made as to the working of this legislation, and
therefore 1t is impossible to say that fresh legislation is urgent.

The evidence with regard to the working of the Protectorate Native Law Ordinance
is not very definite, but settlement of non-natives under it appears to have become an
established institution, and if this is so, it would not be advisable to repeal 1t.

So far as the provisions of the Concessions Ordinance with regard to the
alienation of land for purposes of cultivation are concerned they appear satistactory,
and we should not suggest their repeal except with a view to uniformity of legislation
with the other dependencies.

38L. It may be that the Colonial Government may decide to adopt the system of
leases recommended by us whilst retaining the principles underlying Part II1. of the
Protectorate Native Law Ordinance. To frame the necessary legislation would require
a more detailed acquaintance with the practical working of the land laws of the
Protectorate than we have been able to acquire and would be best carried out on
the spot.

382. There is as yet no mining in Sierra Leone, and therefore legislation with
regard to it may appear superflucus. If, however, the exploitation of minerals should
become a practicable proposition, we would suggest that the necessary legislation
should be framed on the lines which we subsequently recommend with regard to
the Gold Coast.

383. We shall deal with legislation in Sierra Leone as to the felling of timber and
the collection of natural produce in a later portion of this Report.

384. The legislation which we have recommended for the Gold Coast and Southern
Nigeria in the foregoing paragraphs headed “ Native customary land tenure,” “ Native
individual ownership,” and “ Exempted districts” appears to us to be unnecessary in
Sierra Leone for the present, at any rate, for native individual ownership does not
appear to have obtained any foothold except in the parts of the Colony where English
law prevails, and there it is fully protected by the law as it stands.

Gambia.

385. We have no recommendation as to immediate legislation to malke in respect
of this dependency, but as tg future legislation we would refer to our remarks in
para. 213.

II—TRANSFER FOR THE PURPOSE OF MINING.

PRELIMINARY OBSERVATIONS.

386. Under this heading we shall deal with, or refer to, the various matters
connected with mining that have been brought before us. At present, mining is
dealt with in the Gold Coast and in Ashanti under the Concessions Ordinances.
Although there is no mining in Sierra Leone the like procedure is contemplated there.
Tn the Northern Territories there is an elaborate Ordinance, passed in 1904, but no
action has as yet been taken under it. In Southern Nigeria, the Mining Regulation
Ordinance (No. 6 of 1905) is in force in the old Western Province, whilst new Mining
Ordinances were in 1913 passed with regard to the old Central and Eastern Provinces.

Haddon
Smith, 6082,

In para. 178 of Part II. we have criticised some provisions of this last-mentioned |

Ordinance. In the Gambia there is as yet no mining nor special legislation with
regard to it.

387. Our proposals have been drafted with reference to the gold-mining industry
of the Gold Coast and Ashanti, and we recommend that legislation ?founded wpon
them be introduced into those dependencies and also into the Northern Territories, the
legislation of which should, we think, be similar to that of the territories lying between
it and the Coast. Although, as we have pointed out in para. 214, we do not feel
called upon to deal with other forms of mining, we cannot but think that it would be
desirable that legislation on the same lines, at any rate as regards the granting of

P 3
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prospecting licences and mining leases, should be introduced into Southern Nigeria
and, should minerals be found there, into Sierra Leone also.

388. The question whether the grant of mining rights should be regulated by
a special ordinance regulating mines generally or whether provisions relating to
mining should be comprised in a general Ordinance relating to the transfer of rights
over land is one which would be best determined by the Government of each
Dependency.

Whether the regulation of rights of mining is provided for in a general or special
lOrd(inzmce the main questions to be dealt with appear to fall under the following
heads :—

(1) Prospecting licences ;

(2) Mining leases ; and

. (3) General provisions.

389. Before dealing with these several heads we would premise that the principles
of the scheme we recommend are the same as those underlying the proposals for
leases in favour of non-natives of land for cultivation, habitation, and trading. In
fact, all that we have said, with one exception, with regard to the application for and
the granting of those leases applies also to mining leases. It will be remembered
that we have not recommended that leases for cultivation, habitation, or trading should
be granted tonatives. The reason for this course does not apply to mining. Although
we have had no evidence of mining on modern lines being carried on by natives, it
may well be that this stage may be reached later, and we propose that no distinction
between native and non-native shall find a place in the creation of mining leases.

ProspecTiNGg LICENCES.

390. Under the present law in force in the Gold Coast an intending prospector
must obtain an option from the native authority in respect of the land which he
desires to prospect and also a prospecting licence from the Governor authorising him
to prospect generally throughout the Colony, the licence being granted under
section 27 of the Concessivons Ordinance.

In liew of these two documents we propose that a single prospecting licence be
granted authorising the licensee to prospect over a particular tract of country.
Sir H. Belfield in para. 123 of his Report™ sets cut the mode in which he recommends
that such a prospecting licence should be obtained. Application is to be made
to the District Commissioner, and, after the assent of the native authority has
been given, a licence is to be granted by the Commissioner of Lands. Such a mode
seems satisfactory.

391. As regards the terms of the licence we think that it should be granted for
one year, renewable for a further period of one year; that the payment to the native
authorities for the exclusive right of prospecting should be one shilling per acre, with
a minimum payment of 32[.; that the maximum area to be prospected should nof
exceed five square miles ; and that the licence should confer a right to select at any
time during its continuance not more than two blocks of mining land, not exceeding
one square mile each in extent, within the area covered by the licence.

Every licence should be subject to a stamp duty of 5I., the amount payable
to the Government in respect of the general prospecting licence at present issued.

MiNING LEASES.

392. Under the present. law in the Gold Coast, anyone mining must, in addition
to having a certified concession, obtain a mining licence from the Government. This
licence, we recommend, should still be required. The procedure which we
recommend for the obtaining of mining leases is the same as that applicable for leases
for occupation and cultivation, and everything which we have said with regard
to leases generally and as to their registration applies to mining leases. :

Period of Lease. ‘

393. Sir H. Belfield would leave the maximum term of the lease in the Gold
(Yoast and Ashenti ninety-nine years ; in Northern snd Southern Nigeria the period is
twenty-one years, with the option of renewal at the end of the term if the lessee is
carrying on work in a normal and businesslike manner, and the lease shall mot at that
time be liable to be declared void; and in the Northern Territories of the Gold
(foast it 1s ninety years.

* [Cd. 6278], July 1912.
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The native witnesses who came before us from the Gold Coast were unanimous in
stating that they regarded the term of ninety-nine years as too long. After carelul
consideration we think that the period should, in future, not exceed fifty years in the
Gold Coast, Ashanti, and the Northern Territories. We shonld have been disposed
to recommend an even greater veduction but for the fact that in many cases great
expenditure has to be 111(:1111(,(1 in bringing a deep mining enterprise to the producing
stage.

A lessee should have the right to determine his lease by giving the Mines
Department six months’ notice of his intention to do so.

Mining Areas.

394. No greater area than one square mile (640 acres) should he the subject of one
application. This is in accordance with Sir IT. Belfield’s recommendation, and we
suggest that no person or group of persons should hold more than three such areas.
It should be understood that an applicant for a mining licence should not necessarily
be the holder of a prospecting licence.

Rent and Premiwm.

395. We consider that the premium to be paid might be fixed at 5s. per acre.

Rent might be fixed at the rate of 50L. a year per square mile calculated {from the
date on which the lease is signed, or possession is taken, whichever is the earlier date,
and might increase annually by 50l until it reaches the maximum of 200l a year.
In any case the maximum rate should be charged from the date that the winning of
gold is commenced. We think that these charges, which have been suggested by the
Secretary of the Gold Coast Mines Department, are more suitable for adoption than
those recommended by Sir H. Belfield in paragraph 121 of his report.

Commencement and Prosecution of Work.

396. This matter has already been dealt with in para. 220.
Surface Rights.

397. We recommend that the Ordinance should contain a declaration with regard
to the nature and extent of the smrface rights which should be deemed incidental to
the grant of mining rights. This declaration should. in our opinion, be to the effect
set out in para. 217.

The exercise of these rights should be subject to regulations to be made by the
Mines Department and approved by the Governor-in-Counecil.

5

(GENERAL PROVISIONS.

2
398. We have dealt in paras. 221-226 with the provisions as to tax on profits,
housing of labourers, maintenance of peace and order, sanitation, liquor licences
and trading licences, and recommend that the legislative and administrative measures
there suggested should be adopted.

IIT.—TRANSFERS FOR THE PURPOSE OF FELLING TIMBER AND
FOR THE COLLECTION OF NATURAL WILD PRODUCE.

RECOMMENDATIONS.

399. So far as these transfers are concerned, our recommendations may be stated
shortly as follows :—
1. The repeal of the Palm Oil Ordinances of Sierra Leone and the Gold Coast, =
2. No transfer of the produce of the wild oil palm shall be permitted in Southern
Nigeria and Sierra Leone.

. Transtfers of the produce of the wild oil palm shall only be permitted in the
Gold Coast and Ashanti in vespect of areas where thers are mo natives
exercising rights of collecting the produce.

4. Transfers for the purpose of felling timber and for the collection of ru];bm;
piassava, kola nuts, and other matural wild produce (including that of
the wild oil palm where a transfer is permitted) shall only be made by
licence.

(%)
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5. A licence to fell timber or to collect natural wild produce shall be for a term
not exceeding ten years, with a liberty of renewal for future periods: of
five years. Provision might be made, as at preseut in Southern' Nigeria,
for a longer term in cases where the licensee is to expend capital on
the construction of tramways, monorails, or other work (see para. 275).

6. A licence should be granted by the native authority concerned under the
supervision of a branch of the Executive.

400. The question whether the granting of these licences should be supervised by
the Land Department or by the Forest Department is one of some importance. The
ideal arrangement would be, as we shall see later, that the Land Department should
deal with all questions involving the transfer of interests in land, and that the Forest
Department should be a Scientific Department in touch with the Land Department,
but not itself concerned with the grauting of licences. The practice, however, in
Southern Nigeria (the premier state so far as forestry administration is concerned)
does mot square with this suggestion, for under the legislation in force there the
issue of timber and other licencesis regulated by rules under the Forest Ordinance,
and the granting of such licences is supervised by the Forest Department.

401. The manner in which the principles which we have enumerated above should
be carried out is, it appears to us, a matter for the consideration of the Government
of each of the various dependencies. In Southern Nigeria the subject has mot been
dealt with directly by the Legislature, but has been left io be dealt with by rules
under the Forestry Ordinance. This manner has proved satisfactory, and in drafting
this report we have assumed that it will be continued. For the sake of conformity we
have further assumed that this manner will be likewise adopted in the Gold Coast, and
have drafted our recommendations with regard to the Forest Ordinance on this
assumption. There is, however, much to be said in favour of embodying our proposals
under this head in express provisions of the general Lands Ordinance which will be
required to carry out our other recommendations.

IV.—THE FOREST ORDINANCES OF SOUTHERN NIGERIA AND
THE GOLD COAST.

Southern Nigeria.
RECOMMENDATIONS.

402. The recommendations which we have to make are :—
(1) The prohibition of the transfer of the wild o1l palm and its produce.
Whether a saving proviso should be made recognising the validity

of arrangements between different communities for the collection of:
such produce is a matter on which the(Forest Department should
be consulted.

(2) We have already in para. 278 recommended the repeal of section 21 of
the Forestry Ordinance.

Gold Coast.

ANMENDMENTS RECOMMENDED.

403. Taking as our basis the provisions of the existing Forest Ordinance as

explained in Part IL. (see para. 287 above), we will proceed to indicate, as briefly as
possible, certain amendments to the Ordinance which we would recommend.
« Preamble.—We do not consider that the object of the Ordinance is “ togmake
provision for the beneficial *“ working of the undeveloped land of the Colony:and
“ for the preservation of forest resources,” and would prefer a more extended
Preamble to the following effect :— ’

“ Whereas the conservation of the forests of the Colony is of vital importance to
the public interest : {

“And whereas the indiscriminate destruction of such forests depletes the Colony
of its natural vegetable resources, affects detrimentally the cultivation of agricultural
crops by reducing the water supply and the atmospheric humidity essential to their
successtul growth and restricts the recurrent supply ol forest produce :
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¢ And whereas such destructive processes are becoming prevalent thronghout the
Colony :

“And whereas 1t is expedient that the Gtovernment charged with the guardianship
and welfare of the native communities should make provision for the preservation and
development of the forests and of the agricultural resources of the Colony :

“ Be it enacted, &e.”

~ Section 2.—(1) In order to make it clear that what is to be constituted reserves
1s not “‘unoccupied land ” in general, but only such as is actually forest or is
suitable for reafforestation, we recommend that the definition of “ unoccupied land
be deleted, and the following substituted for it :-—
¢ Forest land* means—
() any land upon which forest exists; and y
“(b) any land which is suitable for the production of forest produce, and which
1s not used for permanent habitation, and has not been cultivated for
ten years.” '
The further alterations relative to this definition would be—

The substitution of the words “forest land  for the expression “any land
which appears to be unoccupied” in section 4 (i), and for the expression
“unoccupied land * wherever it oceurs in sections 8 and 9.

(i) In view of the alteration we suggest below in section 11 (i), the definition of
“reservation land ” may be struck out.
(iti) The insertion of a new definition as follows :—
“Lands subject to supervision by the Forest Department ” means  lands
 declared to be such under section 124.”

The further amendments relative to this definition would be—

(a) A fresh section, which might come after section 12, as follows :—
12a. It shall be lawful for the Governor in Ceuncil to declare such
forest land within the Colony as he may think fit to be “lands subject to
“ supervision by the Forest Department’ within which the taking and
collection of forest produce shall only be permitted under such rules as
may from time to time be made by the Governor in Council.

(b) The words “and lands subject to supervision by the Forest Department
should be added at the end of section 13 (1), (b) and ().

(¢) The words in section 16 “which shall apply to such part of the Colony as
¢ the Governor in Council may declare” shonld bhe omitted, and the
words “and lands subject to supervision by the Forest Department” be
added after the words “ Forest Reserves ” in section 16 (1), (2) and (12),
and be substituted for the words  reservation land ™ in section 16 (3).

New section to come dfter section 3.—In order to bring to the forefront the fact”
that there is mo intention to interfere with the mnative rights of property, we
recommend that a fresh section be inserted to the following effect :—

34. Nothing in this Ordinance shall be deemed 1o vest in the Government any
right or title to any land dealt with under the Ordinance.

Sections 8 and 9.—We suggest the substitution of the words “customary or other
rights” for the word ‘ easements ” in these sections, as the latter is not comprehensive
enough.

Section 11 (i).—We propose that this subsection run as follows :—

“Tt shall be lawful for the Governorin Council by order to constitute any forest
land as to which judgment has been given under section 8 to be from a date

= specified in the order a forest reserve.” 3

Section 11 (iii).—Though it is clear that a lease could only be taken by the
Government with the express consent of the owner of the reserve, yet, as some
misapprehension has occurred, we would recommend that the pr9vision (i) (e) be
omitted, and further that instead of two-fifths of the gross receipts being paid to the
owners the whole of the nef receipts should be paid to them.

Section 14.—Though we think that (here has been a misapprehension with regard
to this section construed in connection with the portions of sections 15 and 16, which
relate to concessions and leases, and we consider that its proper meaning is that

0 31324 Q
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contended for by Mr. McLeod in his memorandum already referred to, we would
recommend that this section should be deleted and one to the following effect:
substituted :—

Nothing in this Ordimance contained shall prevent the granting of prospecting or

- mining licences under the provisions of the law for the time heing in force with
regard to mining over forest reserves or lands' subject to supervision by the
Forest Department or any part of them. -

Section 15.-——We recommend that the reference to concessions and leases should
be emitted and that the first part of (L) should read “the fees to be charged on the
« grant of licénces.” J

Rules.—In order to carry out our recommendation with regard to alienation of the
produce of the oil palm, the taking of such produce by persons other than the native
owner or the holder of*a licence might be prohibited by the Governor in Council, and
a set of rules might be framed to regulate the granting of such licences, one of
such rules expressly laying down that no licence would be granted in respect of an
area where natives exercise rights of collecting the produce.

V.—LAND DEPARTMENT.

404. In the foregoing recommendations we have assumed that in any dependency
where our proposals are adopted there will be an official whose especial duty it will
be to deal with land questions, and we have designated this official as the Commis-
sioner of Land. Such an officer exists in Nigeria but not in the Gold Coast. It is
evident that the supervision of the granting of leases and licences and of the working
of the native land system will involve a large amount of werk of a most important
character, and that the officer at the head of the Land Department should be possessed
of special experience in land matters and as to native customs affecting land. Tt is
scarcely necessary to add that there must be an efficient survey staff either under him
or in the closest toueh with his department. I[n addition to the Land Department
there should also be departments dealing with agriculture, forestry and (where
necessary) with mining.® With regard to the relation of these departments with the
Land Department, it appears to us that the ideal arrangement would be that the
Land Department should deal with all questions relating to the allocation and
administration of land or the produce thereof, and that the forestry, agriculture, and
mining departments (whilst in close touch with the Land Department; should be
scientific departments not concerned with the granting of leases and licences. In
practice, however, as we have already pointed out, this does not seem to be the
invariable rule, for under the Southern Nigeria forestry rules the granting of timber
licences is under the Forest Department. It appears to%us that the question is one
{for the Government of each dependency to decide having in view existing legislation
and practical convenience. Another question for the coasideration of the Govern-
ments concerned would be as to the relation of the Land Registry with the Land
Department, and it may be considered advisable that the Commissioner of ILands
should also be the Registrar of Titles.

405. The important matter appears to us to be that there should be an efficient
Land Department with records of all dealings with land and its produce, and that it
should have at its head an experienced officer competent to advise the Governor on
such special matters as the transfer of land from tribe to tribe or a boundary dispute,
as well as to carry on the general administration and allocation of land and its
products.

* 1 think that in the Gold Const there should be one department dealing with lands and mines, for the*
reasons stated in my Memorandum, infra, p. 165.—F. M. I
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APPENDIX.

(A) LETTER FROM THE WEST AFRICAN LANDS COMMITTEE T0 THE SE(}RETABY OF STATE.

Downing Street,
28th March 1913,

Tae Departmental Committee on the Transfer
of Lands in West Africa desire to call your attention
to the numerous transactions which are taking place
in the Colony of the Gold Coast hetween native chiefs
and Buropean firms or companies or their inter-
mediaries, haying for their object the transfer under
the Concessions Ordinance of 1900, and amending
Ordinances, of extensive arveas of palm-bearing land,
for the purpose of obtaining large quantities of the
fruit and extracting oil. The Committee have learned
of these tr i with considerable regret and
apprehension. If and when these transactions are
completed by the issue hy the Concessions Court of a
certificate of validity, the concessionaive obtains for a
lgpg period of years an indefeasible title to the land,
subject to certain conditions in fayour of natives which
are imposed by the Ordinances or are expressly
specified in the Concession or certificate of validity.

In a despatch from the Governor of the Gold
Coast, dated December 20th, 1912 % it is stated that up
to that date no certificates of validity had been issued
< for the purpose of exploiting palm-bearing lands.”
But in the same despatch is enclosed a return, from
which it appears that during the year 1911 and the
first half of 1912 notices had appeared in the Govern-
ment Gazette, as required by the Concessions Ordinance,
showing that grants had been made by chiefs to
Buropeans of “rights of taking the fruit of palm
* trees and planting the same. and of agriculture and
¢ arhoriculture  over no less than 172 square miles of
land in the Gold Goast. So far, however, as we know,
there is only one group of concessions, covering an avea
of 40 square miles, in respect of which certificates of
validity have Dbeen applied for. 'I'he Commiftee are
not, informed whether these certificates have been
granted by the Concessions Court.

The Committee haye arrived at the following con-
clusions with regard to the gramt of oil-palm bearing
land by tribal authorities:— .

(1) They are of opinion that the present state of
the law is unsatisfactory and requires careful
revision and amendment.

(2) They censider that if any such grants are made
(as to the advisability of which the Committee
do not desive at present 4o make any repre-
sentations) they should be subject to statutory
regulations especially as to—

(a) the purpose of tie grant, for example,
whether it is for the purpose of gathering
the natural produce of the wild palm trees
ov whether it is for the plantation and
cultivation of the palm;

(b) the area of the gramt, in order to
prevent interference with the native cus-
toms and rights which it is desirable to
safeguard, especially with regard to the
economic position of the natives in the
future ;

(c) the powers conferred by the grant,
which should not be such as would be
likely to conflict unduly with the jurisdie-
tion of the native chiefs or with the control
of the central government;

(d) the parties to the grant, so as fto
secure from the first that the interests of
the community are properly represented,
and the grant made with sufficient know-
ledge and deliberation ;

(e) the adequacy of the consideration for
the grant ; and

(f) the proper application of all moneys
received.

We hope to deal fully with the above and other

SIR,

can No. 1048,
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It appears to us to be of the first importance that,
so far as practicable, further proceedings to validate
concessions of the nature specified should be suspended
until there has beena full opportunity of reconsidering,
and, if necessary, amending the present law so that no
further claims to large areas of land may in the mean-
time be established. This object may, it appears to
us, be in some degree attained by the exercise of
powers given by the law as it stands at present.

The Concessions Ordinance of 1900, section 3, pro-
vides that the Governor in Council may exclude from
the operation of the Oxdinance, subject to any condi-
tions which he may impose, uny class of concessions
(not relating to minerals). This power was exercised
by the Governor in Council Dby the Order dated April
11th, 1906. , The Order provides for the exclusion of:
*“every concession granted for the purpose of agricul-
“ ture or arboriculture,” in respect of which certain
conditions are complied with, one of which conditions
is the following :—

“If the concession confers, or purports to confer,
rights over an area exceeding one square mile, the
consent of the Governor must be endorsed on the
concession or a certificate copy thereof; provided that
the Governor may withhold such consent in the case of
any concession without assigning any reason therefor.”

We think fhat, pending the reconsideration of the
law, the Governor should mnot hesitate to exerecise,
wherever practicable, his power of refusing consent to
any concession which purports to give any rights of
cultivating trees or agricultural produce over an area
exceeding one square mile. Any case of doubt whether
the proposed concession does or does not fall within
the terms of the Order in Council should be referred
to the Attorney General.

‘We further think that it is desivable to consider
the best mode of enforcing the provisions of the recent
Ordinance of August 24th, 1912 (No 16 of 1900).
This ordinance amends section 11 of the Concessions
Ordinance, 1900, so as to make it read “ No concession

*/shall be certified as valid . . . . (7)if it grants
* or purports to grantrights to collect natural produce
** other than timber to the exclusion of natives.”

Whether or not a concession purports to grant
rights to the exclusion of natives would be a question
of the construction of the document, in other words
a question of law. Whether the concession would if
acted on operate to the exclusion of the natives would
be a question of fact. In doubtful cases the former
would be a guestion for the Attorney General, the
latter for the District Commissioner. It would seem
therefore desivable that every concession of palm-
bearing land of which notice is given in the Gazette

- should be submitted for examination and report to

each of these officers, and that if the Attorney (:eneral
should consider that there are grounds on which the
application for the certificate of validity ought not to
be granted, or onght to be modified, he should so
advise the Governor who, if he thought fit, might nnder
section 14 of the Concessions Ordinance direct the
Attorney General to intervene and oppose the grant
of the certificate. The conduct of the case would
then be in the hands of the Attorney General, who
after consulting the District Commissioner would
adyise upon the evidence which would he needed on
any question of fact which might arise. If appears to
us that if any concessionaires make any application to
the Colonial Office in reference to the proposed terms
of a concession, or of a certificate of validity, they
should be informed that the Secretary of State has
determined in future to adopt some such procedunre as
above indicafed.

‘We have had evidence thada considerable quantity
of land (how much it is difficult to ascertain even
approximately) has been leased by chiefs on the Gold
Coast eifher outside the Concessions Ordinance alto-
gether, or by taking the earlier steps preseribed by
that Ordinance without proceeding to apply for a

Q 2
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certificate of validity. How to deal with this practice
and what the legal effect of such tramsactions is, or
ought to be, is one of the difficult questions we shall
have to deal with in our report. Meanwhile it seems
adyisable to use any influence whi¢h may be available
to impress upon the' chiefs the dangers of these large
concessions of land, whether under the Concessions
Ordinance or otherwise. We recommend that the
attention of the District Commissioners should be
called to the importance of making use of every oppor-
tunity of acting on these lines, and we venture to
suggest that the despatch No. 121 of 25th February
1913 % with reference to the cocoa plantations, affords
mutatis mutandzs an admirable precedent for a state-
ment of policy with regard to palm-bearing lands.

* No. 20 in African No. 1048.

WEEST AFRICAN LANDS COMMITTEE :

‘We regret that Mr. Morel's absence from England
has prevented our communicating with him during the
consideration of this paper. He left, however, a
document stating his views, and'we have no reason to
suppose that he would dissent from our opinions as
above expressed.

‘We have, &e.
KENELM E. DIGBY.
F. M. HODGSON.
W: T. TAYLOR.
WALTER NAPIER.
JOSIAH C. WEDGWOOD.
CHARLES STRACHEY.
WALTER D. ELLIS.

(B) MEMORANDUM BY SIR WALTER NAPIER ON SOME OF THE LAWS BEARING ON

THE SUBJECT SUBMITTED TO THE WEST AFRICAN LANDS COMMITTEE. L
CoNTENTS. Ashanti had been conquered by His Majesty’s forces,

Parr I.—The Constitutions of the West African Colo-
3 wies and Protectorates.
v IL—The Courts and the General Principles of
Low administeredyin them. -
» TL.—Ordinances relating to Land.

Parr I.

The Constitutions of the West African Colonies
and, Protectorates.

TeE GoLp Coasr.

Thewhole of this texvitory is now Colony. In order
to understand the present position, it isnot necessary to
20 into matters prior to the grant of the Letters Patent
of the 13th January 1886. Under them the Colony
comprised all places, settlements, and territories belong-
ing to the Crown on the Gold Coast in Western Africa
between the 52 W. longitude and the 2° E. longitude.
These places, settlements, and territovies extended
“merely to the forts, or at most to so much of the
¢ lands immediately adjacent as may be required for
« Jefensive, sanitary, and other purposes: essential to
“ the maintenance of the British position on the coast.”
(Tuord Carnarvon's despatch of 21st August 1874.)

The Letters Patent constituted a TLegislative
Council, and in pursuance of the Tmperial Act, 6 and
7 Viect. c. 18, the Crown delegated to such Council
authority to establish such Ordinances, to constitute
such Courts, and to make such provision for the pro-

ceedings in the Courts and for the administration of .

jusbice as might be mecessary for the *“peace, order,
and good government of the Colony.”

The couniries adjacent to the Colony werse pro-
tectorate, and an Order in Council of the 29th December
1887, under the Foreign Jurisdiction Act, 1843, em-
powered the Colonial Legislative Council to exercise
the power and jurisdiction of the Crown within such
countries.

By Order in Council of the 26th September 1901,
the boundaries of the Colony were extended so as to
include the Protectorate, which was annexed to the
Dominions of the Crown and declared to be part and
parcel of the Colony in like mammer, as if it had
formed part of the Colony at the date of the TLetters
Patent of the 13th January 1886. Express provision
was made empowering the Colonial Legislative Council
tounake laws for the peace, order, and good govern-
ment of the territories so annexed. By another Order
in Council of th me date, the Order in Council of
the 29th December 1887 was revoked.

An Order in Council of the 22nd October 1906
rectified the boundary between the Colony and Ashanti,
and defined the limits d/ the Colony in detail.

ASHANTI.

This territory is, like the Gold Coast, Colony. An
Order in Council of the 26th September 1901, after
reciting that the territories in West Africa known as

ordered that such territories should be annexed to and
form part of His Majesty’s Dominions, and should be
known as Ashanti. The Governor of the Gold Coast
was empowered generally to exercise all powers and
jurisdiction of the Crown in Ashanti, and specifically
by Ordinance to provide for the administration of
justice, the raising of revenue, and, generally, for the
peace, order, and good government of the country, and
of all persons therein, including the prohibition and
punishment of acts tending to disturb the public
peace. :

Tt is germane to note that ““the Governor inissuing
such Ordinances, shall respect any mative laws by
which the civil relations of any mative chiefs, tribes,
or populations under His Majesty’s protection are
« now regulated, except so far as the same may be
< incompatible with the due exercise of His Majesty's
power and jurisdiction, or clearly injurious to the
welfare of the said natives.”

An Order in Council of the 22nd October 1906
ractified the boundary between Ashanti, the Gold
Qoast Colony, and the Northern territories, and defined
the limits of the former in detail.

THE NORTHERN TERRITORIES.

These territories, which are protectorate, are
governed under angther Order in Council of the 26th
September 1901. This Order is under the Foreign
Jurisdiction Act, 1890, and is very similar in form to
the Ashanti Order ¢n Council of the same date. It
empowers the Goyernor of the Gold Coast to promul-
gate Qrdinances and safeguards native luws in identical
terms.

An Order in Council of the 22nd October 1906
defines the limits of the Protectorate in detail.

SOUTHERN NIGERIA.

The territories forming Southern Nigeria consist
of the Colony and of the Protectorate of Southern
Nigeria.

The constitution of the Colony is regulated by
Tetters Patent of the 28th February 1906, wheveby it
was provided that the Colony of Lagos should thence-
forth be known as the Colony cf Southern Nigeria,
and should comprise the Tsland of Tagos and such
portions of the neighbouring territories as had been
annesed to the Dominions of the Crown. A Legis-
Jative Council was formed and to it were delegated
powers within the Colony similar to those conferred
upon the Legislative Council of the Gold Coast within
that Colony.

The Government of the Protectorate is regulated
by an Order in Council of the 4th February 1911
made under the Foreign Jurisdiction Act, 1890.  Such
Order applies “ to the temitories of Africa which are
« hounded on the south by the Atlantic Ocean, on the
« west by the line of the frontier between the British
& and French territories, on the north and north-east
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by the Buitish Protectorate of Northern Nigeria,
 and on the east by the frontier between the British
* and German tewritories.” Thers is express provision
that the Colony is not to be included within the limits
of the order.

The Legislative Council of the Colony is empowered
by Ordinance * to exercise and provide for giving effect.
 to all such powers and jurisdiction as His Majesty
“ at any time before or after the passing of this Order
< has acquired or may acquire in the said territories
< or any of them.” To this power there is the
following important proviso :—

“That nothing in any such. Ordinance or
Ordinances contained shall take away or affect
any rights secured to any mnatives in the said
territories by any treaties or agreements made
on behalf or with the sanction of Her late
Majesty Queen Victoria, His late Majesty King
Bdward the Seventh, or of His Magjesty, and all
such treaties and agreements shall be and remain
operative and in force, and all pledges and under-
takings therein contained shall remain mutually
binding on all parties to the same.”

SIERRA LEONE.

These territories consist of the Colony and of the
Protectorate of Sierra Lieone.

The Tetters Patent at present regulating the
Colony are dated the 3rd April 1913. Under them it
is to comprise all places, settlements, and territories
belonging to the Crown, hetween the 6° and 10° N.
latitnde and the 10° and 14° W. longitude, and
bounded on the north by the Anglo-French boundary
line as delimited by Convention, and on the south by
Anglo-Liberian houndary line as similarly delimited.
A Legislative Council was formed with the usual
powers of legislation.

The Government of the Protectorate is regulated
by Order in Council of the 7th March 1913. The
boundaries of the Protectorate are set out in detail,
and the Legislative Council of the Colony is empowered
to legislate for it.

GAMBIA.

These territories consist of the Colony and of the
Protectorate of the Gambia.

The Letters Patent regulating the former bear date
the 28th November 1888, whilst the Order in Council
regulating the latter is dated the 23rd November 1893.

The Legislative Council of the Colony, formed
under the Letters Patent to make Ordinances for the
government of the Colony, is, by the Order in Council,
empowered to exercise the jurisdictjon of the Crown
within the Protectorate.

PART NS

The Couwrts and the General Principles of Law
administered in them.
TaE Gorp Ceast.
T.—Courts.
. (1) The Supreme Court, regulated by Ordinance 4

of 1876.

The Court consists of a Chief Justice and three
Puisne Judges.

Its jurisdiction as to land within the Colony is that
possessed by the High Court of Justice in England.

The Colony is divided into Provinces and these are
subdivided into districts. In each Province there is a
Divisional Court, normally consisting of one Supreme
Court Judge, and the original jurisdiction of the
Supreme Court arising in the Province is exercised by
the Divisional Court with an appeal to the Full Court
when the subject-matter is 50 or upwards in value.

Tnder the District Commissioners Ordinance, 1894,
a District Commissioner is constituted a Commissioner.
of the Supreme Court and has jurisdiction: («) in certain
suits between landlord and tenant for the possession of
land or houses of a limited annual value or rent when
claimed under lease or refused to be given up, (b) in
cerfain cases when the ownership of land comes in
question and all parfies consent.

An appeal lies from the decision of a Commissioner
to the Divisional Court.

(2) Native tribunals, regulated by the Native
Jurisdiction Ovdinance, 1833, as amended in 1910,

Under section 10 the head chief of every division
and the chiefs of subdivisions and villages ave, with
their respective councillors authorised by native law,
to form mative tribunals.

Under sections 10 and 11 the eivil jurisdiction of a
native tribunal extends to the hearing and determina-
tion of all suits relating to the ownership or possession of:
lands held under native tenure and situated within the
particular jurisdiction of the tribunal, where all {he
parties ave ndtives (¢.e., persons who are, under native
customary law or under any Ordinance, members of
a native community of the Colony, Ashanti, or the
Northern Territories) or in which any party, not a
native, consenfis in writing to his case being tried by
the native tribunal.

By section 17 the jurisdiction of native tribunals is
to be exclusive of all other native jurisdictions and is
not to be exercised by any other native tribunal on any
pretext whatever, and any Court, in which it appears
that any case brought before it is one properly
cognisable by a native tribunal, shall, unless satisfactory
reason to the confrary is shown, stop the further
progress of such case and refer the parties to the
native tribunal.

By section 19 legal practitioners are debarred from
audience, except with leave, in native tribunals or in
proceedings removed from a mative tribunal to the
Supreme Court by appealéor otherwise.

By section 21 the Provincial Commissioner has
power, subject to an appeal to the Governor, to direct
any case brought before a mative tribunal to be tried
by a superior native tribunal or by the Supreme Court,

By section 23 there is an appeal from a native
tribunal to any superior native fribunal in the same
head chief’s division and from the highest native
tribunal to the Supreme Court. The appeal to the
Supreme Court in cases relating to the ownership or
possession of any land is to a Court formed by the
Uommissioner of the Province in which the land is
situated and any person aggrieved by his decision may
appeal direct to the Full Court.

The Schedule to the Ordinance contains provisions
for a simple written procedure.

‘When judgment is given the presiding chief, if able
to write, is to record the proceedings.

In any decision by a head chief’s tribunal in respect
of land, if the chief is an illiterate person, he may
follow the last-mentioned procedure or he may send a
linguist with the parties to the District Commissioner,
who will make the record.

A judgment may be enforced against the movable or
immovable property of the person con demned therein
or by such other methods of enforcing judgments in
accordance with native customary law as are not
repugnant with natural justice or with the principles
of the law of England.

II.—Law Administered.

(1) In the Supreme Court.

The following sections of the Supreme Court
Ordinance are of such capital importance that they are
set out 7n exfenso.

14. The common law, the doctrines of equity,
and the statutes of general application which
were in force in England at the date when the
Colony obtained a local legislature, that isto say,
on the 24th day of July, 1874, shall be in force
within the jurisdiction of the Court.

17. All Tmperial laws declared fo extend or
apply to the Colony or the jurisdiction of the
Court shall bein forceso far only as the limits of
the local jurisdiction and local circumstances
permit, and subject to any existing or future
Ordinances of the Colonial Legislature ; and for
the purpose of facilitating the application of the
said Tmperial laws, it shall be lawful for the
Court, to' construe the same with such verbal
alterations, not affecting the substance, as may
be necessary to render the same applicable to the
matter before the Court; and every Judge or
officer of the Supreme Court haying or exercising
functions of the like kind, or analogous to the
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functions of any Judge or officer referred to in
any such law, shall be deemed to be within the
meaning of the  enactments thereof relating to
such last-mentioned Judge or officer; and when-
over the Great Seal or any otherseal is mentioned
in amy such statute it shall be read as if the seal
of the Supreme Court were substituted therefor ;

(4) Tnsuits between Europeans and natives, English- 3

law will be applied, unless a strict adherence
to it will cause substantial injustice to either.
party. This rule is subject to Rule 2.

(5) Where no/ mle of law (English or native) is
applicable, the case must be decided accord-
ing to the principles of natural justice.

and in matters of practice all documents may be The application of section 19 was discussed by
written on oxdinary paper, notwithstanding any i William Brandford Griffith in the case of Cale v.
practice or divections as to printing or engrossing  gole (veported on p. 901 of Comments on some
on vl%llulmy I)arFl1rPeilllt, o otherms:.' e Ordinances of the Gold Coast Colony,” by Mr. Hayes
5. nde"mydc“’ ‘{3‘“55 orsma.tel ‘E crtsldl Redwar, at one time a Puisne Judge of the Gold Coast).
co’;e angcopen f"ce ”a 26 IUPKEING; LTy {*W The question there was as to whether the rights of
and equity shall be administered coneurrently;  nativesmarried by Ghristian rites should be regulated by
and the C_ourt m‘t.he exercise of the jurisdiction Buglish or native law. After quoting the first part of
vested in it by this Ordinance shallhaye power tol the section, he says: “Does this mean that the Court
grant, and shall grant, either absolutely or on  « is hound to observe mative custom or to allow
such }'easona])le terms and conditions as shall native custom to apply in every case of @ native
seem just, alll such remedies or relief \\'ha,tsoevgr, where the custom is noh'epugnanjtto natural justice,
interlocutory or final, as any of the parties .« ge nor incompatible with any local ordinance? I
thereto may appear to be eptltled tio in vespect of  « think not. When the Court has before it a matter
any and eyery legal or equitable claim or de'fence which is purely native, or where all the circum-
P‘:OP‘;;.]S' bf??lght for}v:?r(l byhthem l‘esI?echvely, < stances to he taken into account are connected with
or ich 5 ](f]‘ | APpEiE ’}; IS“C 1 canie o R native life, habit or custom, then undoubtedly native
so that asiaREas possle Tl matters in con- law and custom should apply. Where, on the other
troversybetween the said paxties, respectively, may hand, the matter hefore the Court contains elements
be completely and finally determined, and all foreign to native life, habit and custom, the Court
multiplicity of legal .proceedlng§ concerning any  « js not hound to observe mative law and custom.”
of such matters avoided; and in all matters in it yeference to the concluding words of the section,
which there is any conflict or variance between 1o expressed his opinion as follows s —* These words
the ru}e}i '{f fe(%\uhy and ]the rules o‘f th? tclfmmlon show that the Legislature was well aware that it
l“f“’ wit] ’E.'ﬂenf’e t‘{ the same matter the rules could not lay down specific rules as to where native
{2 eqmty; SR IOt 5 " law and custom was to apply, and where it was not
19. Nothing in this O\'d}nance shall deprive to apply. It was aware that cases must arise for
the‘ Supreme Court of the right to kz\)serve and swhich it could mot possibly provides; accordingly,
enforge the observazce, ox shall deprive any per- it framed the sectionin very general terms, expressly
o of the benefit, of any law or custom existing specifying one class of transactions in which natives
in the Colony, such law or custom not being should not take advantage of native lawand custom,
repugnant to natwral justice, equity, and good « 5nd finally giving the Court large discretionary
nor incompatible, either directly or —« powsrs.” o S 2
Dy mnecessary implication, with any enactment of s e o =
the Qolonial Legislature existing at the com- lalet";"]‘)lazst‘;‘v‘;n l:fv t;’) ﬂzﬂi‘?}f&"ﬁ;’: ]L;fefErs(blt‘.i}e:
mencement of this Ordinance, or which may o ome Gourt i‘n theyc e l)f S ?Bordoh
aftersards come into operation. Such laws and Regwar 197. The case iz tl\(us statntzivin'tl\c hea(i
customs shall be deemed applicable in causes and no‘te» “Tn .a 1’nortve.x r; .deed Arasnine 1:;31-1 oroiann
matters where the parties thereto are natives of the [, % lthe T Dfo%'m o D T yan s req’;
Colony, and p:‘\rt:ic\ll"(Lx-ly_, butiwithout d(lerogating < power of sale and given by ;»Dtnitiw'e to an Eugli;h
from their application in other cases, in causes St G OO et i it SOeH. T e\'prgssed
‘_md matters relating to mamiage and fo he ., to be payable is not sufficient to convert the mort-
fenure and transfer of real and personmal pro- gage info a mative mortgage el Heodl Fotne
]d’?:(y:'t;‘znds ‘q“n dm-];‘li r:t;‘;ﬁcemﬁfs felfé“n:;“,:tﬂeg substantially an English mnrt}age, the parties must
dispositione, fundie .‘E o 5] ‘1 D he deemed to have excluded the native law by express
hetyeenimaliyes and Buropeans where it miy contract, there Leing clear evidence of their inten-
appear to the Court that substantial injustice tion mot to be guided by the native law of pawning
would be donme to either party 7 2 St“ft or pledging lands.” This case is discussed in the
adherence to the rules of Hnglish law. No a0 .0 :Quzstions" i
party shall be entitled to claim the benefit of any: N b e o s 5
B ot custom it it shall lappeas citliors . Bl RN e | Shomords oot s e
from express contract or from the nature of the (;IS:L:IOF" T ; tlmt “Zl ‘“I: ]‘;‘E l})mae])ee; ablzut;
e notions Richi q 5 A omary ws that so far a as
:1‘11‘:11‘1'5?:\‘":)212::“ Oih‘::thh;hc\l‘)ujl;:r‘t‘\lf ;37‘,-3:;53;:2 ascertain, the Court hasonly once discussed the meaning
his” obligations in connection Sith) such trins of these words, and this was in Welbeck v. Brown before
124 S Lk s ]R84 s T
actions should be regulated exclusively by English ?PS_F"“*C;‘M of 431)1365!(1) i o Ihizcate (Ell‘l‘f-sli
luw: and in cases where mo express rule is lg }FP‘-“SJU’-.‘ lzi“ng e 2 Slrln't‘h 53 Ol'li:.il}it s
applicable to any matter in controversy, the tl;‘;t'\)',lvlthguul’r].\‘”-t‘he &)’;x“; e ‘ﬂ‘h’_e hoct to ot
Count sl]al!t])e ;:Yé)\'cl‘]g‘d liyithe pritelplesfos chtm‘n: it st only to do so when the customs were
justice, equity, and good conscience. St - . s T T £
It seelrpslt.}let ltlxs; 1H-iux-;ip1es ({f the last section may Z?‘;\‘:;J‘“)‘A};:gsg:g f(’)mt‘;]g (‘(t)l:hxlea‘xv)h’e] e":’]i(fhl';r'::;go‘t-‘:
by Tl]“)h?;l:;]i:lg:cﬁ“s "Oi\}]a'éip'val)ul-t\sv:"-me-un an mativen bane had the essential character of immemorial customs
Tomer o @i R ot e )noy;nu;t to according to the English law on the point. Macleod,
natural justice, equity, and <'ond1c<>;sciumvc J., dissented from the view that this ancient doctrine
atural jus ) Y & ) ¢ S = e icable isi i
c i S S et of Pl R PR N 0 G
zénrly n'\.\%» 1ﬁu 7;1 ;\q? any tu_-uu( Lvmenlb 0f ‘L].\e Sadgment is oriticised by i SN B 525 o
mlz,,:::,‘:‘on:“f:; ‘(\‘h\:l%r(g:ius :ii U';.t“,;-‘fh (;)::, of Fanti Customary Laws, and by Mr. Redwar, on
afterwards come i operation J page 16 of his book, and seems a yvery Narrow inter-
(2) In all suits where the parties have agreed to be ?’gﬁ’:t’“’i;ﬁlﬁ;‘; Ordinance and not in aceordance with
bound by Brlish law in any transaction that GG CaIR D e 3 o
Jaw will be applied, and an agreement may be outsoencxf‘gilf‘t?l%e (:fx o(hi}c: )i“&’liﬁ? tﬁ:“g;\g:dl:&’;n’;: fzi:’:
express or may De implied from the nature {tselt A il e I o o e
of the transactions out of which the suit may 10588 O MALL i L 3
have arisen. The Court may in any preceeding in which
(3) In suits hetween natives where Rule 2 does not matters of native law or custom may be material
apply, native law is to be applied. to the issue to be therein determined, and in
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which it may think it expedient to do so, call
in one or more natiye chiefs, or other persons
whom the Court shall consider specially qualified,
to act as veferees, and may hear and try such
cause or mafter wholly or partially with the
assistance of such referces, and the affirmation
of any such law or custom by the said referees,
upon being consulted by the Court, shall be
evidence thereof, and the Court shall presume
the correctness of such evidence. Such referces
shall be selected and summoned in such manner
as the Court may direct.

~ Myr. Redwar, on pages 82 and 83 of his book,
summarises the sources of information as to native
law as follows :—

(1) Decisions of the Judicial Assessor's Court

and the Supreme Court.

(2) Affirmation of native referees sitting in Court
with the Judge under section 74 of the
Supreme Court Ordinance.

(3) Consultation with experts in the native law
out of Court. <

This practice was, it is believed, initiated
by Mr. Justice Smith, and has been attended
with excellent results. The course adopted
is to lay the material facts of the case by
letter—suppressing the names of parties—
before native judges and experts, uncon-
nected with the litigants, and residing at
some distance from them, and submitting.
certain questions of native law for their
opinion. The names of the experts are not
disclosed to each other or to the parties, and
in this mode of proceeding the possibility’
of partiality or undue influence is reduced
to a minimum. Upon the opinions being
received, they are read im Court by the
Registrar to the parties or their Counsel,
and argument is invited, after which judg-
ment is given.

Evidence of expert witnesses called by the
parties in the usual way.

This course is open to the objections
common to all expert testimony, which in
such case is liable to be biassed according
to the interest which the witnesses may,
often given unconsciously, feel in the
matter. The opinions of such witnesses
almost constantly fayour the side calling
them, and are usually found to differ
considerably

(2) In the native tribunals. %

Section 32 of the Native Jurisdiction Ordinance,
1883, lays down that every native tribunal shall, in
determining the rights of parties j;and also in its
procedure, be guided by the native custom prevailing
in that part of the country in whichit has jurisdiction,
so far as such custom is not inconsistent with the
principles of justice or with the Ordinance.

TUnder sections 5 and 6 by-laws made by the head
chief of a division with the concurrence of the chiefs,
captains, headmen and others who by native customary
layw are the councillors of his stool, for promoting the
peace, good order and welfare of the people of his
division are to be valid, if consistent with,the laws of
the Colony approved by the Governor in Council and
published in the Gazette.

Under section 9 all existing laws, bylaws or
regulations which, previously to the commencement
of the Ordinance, had been enacted in the manmner
sanctioned and amthorised by native law, not being
repugnant to natural justice, equity or good conscience
nor incompatible either directly or by mnecessary im-
plication with any present or future Ordinance of the
Colonial Legislature, are to have the same effect as if
enacted and approved by the Ordinance.

ASHANTI.
The Government of Ashanti is divided into four
provinces and these are subdivided into districts.
T—Counts.

(1) The Chief Commissioner's Court, regulated by
Ordinance 1 of 1902,
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The President of this Court (which is a Court of:
vecord) has the jurisdiction of a divisional Court in
the Gold Coast.

By section 15 it is provided that by leave of the
Goyernor in writing an appeal shall lie from the Chief
Commissioner’s Court to the Supreme Court of the
Gold Coast where the sum or matterinyolved amounts
to 100Z.

(2) A Commissioner’s Court, regulated by Ordi-
nance 4 of 1907,

This Court, when presided over by w Provineial
Commissioner, has jurisdiction in suits relating to the
ownership or possession of land situated in the province
and nof exceeding 3007 in value (section 11).  When
presided over by a District Commissioner the juris-
diction is limited o land not exceeding 507 in value
(section 13).

There is an appeal from the Commissioner’s Court;
to the Chief Commissioner’s Court (section 5).

(8) Native tribunals, regulated by Ordinance 1 of
1902.

By section 3 a native tribunal means a head chief
sitting with his captains, headmen or others who by
native law are his councillors or assistants.

By section 17 native tribunals are to exercise the
jurisdiction heretofore exercised by them, provided
that :—

(@) A native tribunal shall not have jurisdiction
to hear any case where any of the parties
concerned is not a mative (the term nat
being defined as a “member of the abori-
ginal races or tribes of West Africa ).

* * * *
(¢) A mnative tribunal shall have jurisdiction in all
cases relating to land. i A L .

() No native tribunal shall enforce any judgment
or order in any way repugnant to natural
justice or to the principles of the law ot
England.

By section 18 the Chief Commissioner has a

discretion as to enforcing a native judgment

By section 19 an appeal lies from any decision of a
native tribunal to the Chief Commissioner’s Court or
to the Court of a Commissioner.

By section 20 the Chief Commissioner may stay
the hearing of any case before a native tribunal and
divect it to be heard in his Court or that of a
Commissioner.

1t is expressly provided by section 9 of Ordinance 1
of 1902 that in no cause, civil or criminal, shall the
employment of a barrister or solicitor be allowed.

II.—TLaw administered.

(1) In the Chief Commissioner's Court and in the
Courts of the Commissioners.

ction 7 of Ordinance 1 of 1902 provides that in
civil matters the Court shall be guided by the law in
force in the Gold Coast Colony as set forthin section 14
of the Gold Coast Supreme Court Ordinance as
modified by sections 17, 18 and 19 of the said
Ordinance.

(2) In the native tribunals.
There is no proyision with regard to this.

THE NORTHERN TERRITORIES.

What is said above as to Ashanti applies also to
the Northern Territories, the provisions applicable
to which are practically the same as those in force in
Ashanti.

o

SoUTHERN NIGERIA.
I—Courts.

The administrationis divided into three Provinces—
the Western, the Central and the Eastern. As might
_be expected from its history, the Western Province
differs in its institutions very considerably from the
Central and Fastern ones.

Thus a portion of the Western Province is Colony,
while the remainder of it and the whole of the other
Provinces consist of Protectorate. Again, though the
jurisdiction of the Supreme Court in general extends
over the Colony and the Protectorate alike, yet, in
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some parts of the Western Province that jurisdiction
is subject to certain limitations. The Protectorate
may, it seems, be divided into three parts:—

(i) The old Lagos Protectorate, including such
places as Addo, Igbessa, Tlaro, and Pokra, to
which the laws of the Colony bave been
expressly applied by Orders made under
Ordinance 5 of 1890, and where the Supreme
Court has the like jurisdiction which it has
in the Colony ;

(ii) Such States as Iesha, Mekko and Ondo, with
which no judicial agreements haye heen made
and to which the laws of the Colony have
not heen expressly applied, but which, never-
theless, are included in districts by Order in
Council, No. 2, of 1909, for the purpose of
jurisdiction ; and

(iii) The States of Egbaland, Thadan, Oyo, Ife, and
Jebu Ode, with which judicial agreements
have been made and where the jurisdiction of
the Supreme Court is limited.

In the territories of Ihadan, Oyo, Ife, and Jebu Ode
the Court has no jurisdiction in land cases where both
of the parties ave natives of the territory, and'in Bgba-
land there is a further limitation, viz., that to confer
jurisdiction the property in dispute must be of the
value of 507. or upwards.

To deal with cases under 507 where a non-Egba is
a party, a tribunal, termed a Mixed Court. is provided
by the BEgbaland judicial agreement. This, which is
to consist of a President and two other members
appointed by the Egba Council, two being a quorum, is
composed as a matter of fact of the District Commis-
sioner and a native of BEgbaland. An appeal on
questions of law and fact lies from the Mixed Court
to the Supreme Court.

Cases not within the jurisdiction of the Supreme
Court or of the Mixed Court are, of course, cognizable
3olely by the Courts of the territories.

Again, as we shall see, the system of statutory
native courts which extends over the Bastern and
Central Provinces has no place in the Western Province.

(1) The Supreme Court, regulated by the Supreme
Court Ordinance.

The Court consists of a Chief Justice and Puisne
Judges.

In each Province there is at least one Divisional
Court normally consisting of one Supreme Court Judge
and the original jurisdiction of the Supreme Court
arvising in the Province is exercised by the Divisional
Court, with an appeal to the Full Courf where the
subject-matteris 50. or upwards in value.

Each Province is divided into districts, and, under
Part II. of the Supreme Court Ordinance, a District
Commissioner is constituted a Commissioner of the
Supreme Court: with the same jurisdiction that the like
officer has in the Gold Coast.

There is an appeal from the decision of a Com-
missioner to the Divisional Court.

By an. Ovder in Council made on the 21st April
1911 (No. 12 of 1911), in pursuance of a power con-
tained in section 20 of the Supreme Court Ordinance,
the jurisdiction of the Supreme Court was not to
extend or apply to the trial of causes and matters
between natives of the Central and Eastern Provinces
relating to the ownership or uses of land within those
Provinces, save and except in nine scheduled urban
distriets and places.

(2) Native tribunals.

A.—Western Province.

The Native Councils Ordinance only applies to this
*Province. It contemplates a central native Council
has nothing to do with the administration of
ice, and provides Native Councils for each district or
Provinee to which it is applied: BEach district and Pro-
vineial Couneil is responsible for * the proper exercise
« of the Civil and Criminal jurisdiction vested in or
¢ usually exercised by the natiye authority.” There
is nothing in the books to give us any information as
to what Native Courts do exist.

As lo these Councils, see the answers of Mr, Wil-
loughby Osborne (who was Attorney-General of the
Gold Coast from 1903 to 1908 and who is now Chief
Justice of Southern Nigeria) to Questions 14,874 ef seq.
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B.—Central and Eastern Provinces.
In these Proyinces there is a regular system of
« Native Coutts” established by the Native Courts
Ordinance. They consist of
(1) “Native Councils * and ]
(2), “ Minor Courts.” i

By section 7 every Nutive Court consists of the
Provincial Commissioner, the District and Assistant
District Commissioner and such other persons as the
Governor appoints.

Under sections 14 and 17 the jurisdiction of a
Native Council extends to the hearing and determina-
tion of all suits relating to the ownership or possession
of lands held under native tenure, and situate within
the district of the Council, where the value of the lands
does not exceed 2007. and where all the parties are
natives (z.e., of the two Provinces) or in which any
party, not anative, consents in writing to his case being
50 tried.

Tinder section 19 a like jurisdiction is conferred on
minor Courts where the value of the land does not
exceed 251.

There is power to the Governor under section 8ito
extend the jurisdiction to native foreigners (.e., natives
of any country on the West Coast of Africa other than
the two Provinces).

By section 15 the jurisdiction of a Native Court is
exclusive of all native jurisdiction within the district,
and by section 27 any Court in which it appears that
any case before itis properly cognizable by a Native
Court may stop the further progress of the case and
refer the parties to the proper Native Courf.

By section 28 any Judge of the Supreme Court
may transfer any case from any mative Court to any
other native Court or to the Supreme Court or to any
District: Commissioner.

By section 33 legal practitioners are debarred from
audience in a Native Court except by special leave of
the Court.

Section 39 contains a similar provision, as to
enforcing a judgment, to that in force in the Gold
Coast Native Courts.

Section 40 gives a right of appeal from a minor
Court to the Native Council of the district, and from
a native Council to the Supreme Court. The last-
mentioned appeal is by section 41 to be heard before
a judge sitting with not less than two, and not more
than five assessors, selected by the judge from the

* members of any native Court or Courts, for advisory

purposes. B

Sections 43 to 45 give the Provincial and District
Commissioners wide powers of transferof cases brought
in Native Courts.

Section 48 empowers the Governor in Council to
make rules as to practice and procedure in Native
Courts, but no provision is made for making written
procedure obligatory at present.

II.—Law administered.

(1) In the Supreme Court.

The statutory provisions are the same as in the
Gold Coast, except that the English Statute law up to
the 1st January 1900 is in force.

Sections 114, 17, 18, 19 and 111 correspond almost
verbatim with sections 14, 17,18, 19and 74 of the Gold
Coast Ordinance.

The provisions with regard to the law to be
administered by the Supreme Court in its jurisdiction
within the territories of Hgbaland, Tbadan, Oyo, Ife,
and ‘Jebu Ode are worth consideration. The following:
are taken from the Ordinance dealing with Hgbaland
(Ordinance 14 of 1904), but there are similar ones in
the other Ordinances, viz., 17 and 20 of 1904, and 22
of 1909.

5. The laws relating to civil matters for the
time being in force in the Colony shall extend to
and be in force within and under the jurisdiction
Dby this Ordinance vested in the Court, but shall
be deemed to extend thereto, and be in force, so
far only as the jurisdiction of the Court and
local circumstances reasonably permit, and render
such extension and enforcement suitable and
appropriate.
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6. The Court in/the exercise and administration
of the jurisdiction vested in it by this Ordinance,
shall have the right to observe and enforce the
observance of the laws and customs existing in
Bgbaland, such laws or customs not Dheing
repugnant (o natural justice, equity and good
conscience. Such laws and customs shall be
deemed applicable in causes and matters between
Egbas and persons not being natives of Bgbaland
only when it may appear to the Court that sub-
stantial injustice would be done to either party
by a strict adherence to the rules of English law,
and in such other causes and matters as the
Court may deem just and equitable.

These provisions appear to agree in the main with
section 19 of the Supreme Court Ordinance.

(2) In the Native Courts.

There is no proyision in the Native Courts Ordin-
ance corresponding to section 32 of the Gold Coast
Native Jurisdiction Ordinance 1883, but section 32 of
the Southern Nigeria Ordinance provides that any
Native Court may invite the co-operation of native
assessors, with a consultative voice only, for the
purpose of giving it information, when required,
respecting native law or custom.

- Section 12 provides that every Native Court shall,
as regards its judicial functions, act under and follow:
the instructions given to it by the Chief Justice or
other Judge of the Supreme Court.

Under section 47 every Native Council is, subject
to the approval of the Governor in Council, empowered
to muke rules:

(i) Embodying any native law in its district with
or without additions or modifications as may
be deemed expedient.
* * » *

(iv) Generally providing for the peace, good

2 order and welfare of the natives therein.

(3) In the Egbaland Mixed Court.

The judicial agreement provides that the Court is
to be cuided in its decisions so far as practicable by
the laws in force in the Colony of Lagos.

SIERRA LEONE.
This Administration consists partly of Colony and
partly of Protectorate, a portion of the former being
under the protectorate system.

T—Courts.

A.—Tn the portion of the Colony mot undar the
protectorate system :— J

(1) The Supreme Court, regulated by Ordinance 14
of 1904. 3

This Court consists of a Chief Justice and one or
more Puisne Judges.

By Ordinance 14 of 1912, provision is made for an
appeal to a Full Court where the subject-matter in
dispute is 50 or over in value, )

(2) The Sherbre Native Courts Ordinance 1905,
provides for the institution within the rural portion of
the Sherbro District, of Courts of Native Chiefs and of
Courts of District Commissioners, with the like juris-
diction possessed bysuch Courts within the Protectorate,
and where jurisdiction is so conferred that of the
Supreme Court is expressly taken away.

B.—In the Protectorate.

Under the Protectorate Courts Jurisdiction Ordin-
ance, 1903, there are three Courts :—

(1) The Court of the Native Chiefs.

The constitution of these Courts is not defined ;
they consist of : * The Courts of the Native Chiefs as
now existing according to native law and custom,” and
they haye jurisdiction in all land cases arising exclu-
sively between natives other than a case involving
a question of title to land between two or more para-
mount chiefs.

A “native’” is defined in the Protectorate Ordi-
_nance, 1901, as ** any member of the aboriginal races
« or tribes of Africa ordinarily resident within the
< Protectorate (or in the territories other than the
¢ Colony adjacent thereto) and not employed in the
« service of His Majesty."”
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There does not appear to be any appeal from this
Court.

(2) The Court of the District Commissioner.

Section 12 subsection (1) of the Protectorate Courts
Jurisdiction Ordinance, 1903, gives this Court jurisdic-
tion to hear all cases involving a question of title ta
land between two or more paramount chiefs, and the
concluding sentence of the section provides that nothing
in it shall authorise the Court “to hear or determine
“ any civil action or suit wherein a title to land other
 than one between two or more paramount chiefs
‘¢ shall come into question.”

There is an appeal from this Court to the Cireuit
Court.

Under section 7 of an amending Ordinance (No. 33
of 1905) this Court is empowered, when a Court of the
Native Chiefs refuses to hear any case, or where, in the
opinion of the District Commissioner, the paramount
chief is personally interested or a fair and impartial
trial cannot be had in any case, to deal with the case
as if it had been originally within the jurisdiction
of his Court.

Section 101 of the Protectorate Ordinance, 1901,
is important; it is as follows :—

““The District Commissioner shall have power
and authority to settle any matters within his
district which have their origin in Poro laws,
native rites or customs, land disputes, or any
other disputes which, if not promptly settled,
might lead to breaches of the peace; and any
disregard or defiance of such a settlement shall
be deemed to be an offence.”

Dr. Maxwell, District Commissioner, has kindly
supplied me with the following notes :—

“In holding inquiries under this section a
District Commissioner acts as an executive
officer; and as a matter ©f course an appeal
may be made to the Governor against his deci-
sion. There is no time-limit for such an appeal,
as is the case in appeals against the decisions of
the Distriet Commissioners’ Courts—an obyious
adyantage in land disputes. as the full effects of
a decision may not be realised by those affected
until some time after it has been given. In
addition, decisions under authority of this section
may be modified at a future date should altered
circumstances render this advisable.

“There is now under consideration a Bill which has
passed its first reading, and is published in the ¢ Sierra
Leone Royal Gazette’ of July 5th, which, when it
becomes law, will materially modify the above.

‘“Sections 3 and 4 of this Ordinance (The Protec-
torate Amendment Ordinance, 1913) are as follows :—

Section 3.—For section 101 of the Protec-
torate Ordinance, 1901 (herein-after called the
Principal Ordinance), is substituted the following
section :—

101.—(1) The District Commissioner shall
have power and authority to inquire into and
settle any matters within his district which
have their origin in Poro laws, native rites or
customs, land disputes, including land disputes
arising between paramount chiefs, or any other
disputes which, if not promptly settled, might
lead to breaches of the peace.

(2) In any such inquiry the District Com-
missioner may, if he thinks fit, be assisted by
one or more native chiefs as assessurs to be
summoned by him as occasion requires, but the
decision shall vest exclusively with the District
Commissioner, and no settlement shall be
deemed invalid if any or all of the assessor2
so summoned shall not be present throughout
the whole of the inquiry.

(3) Any disregard or defiance of a settle-
ment made under this section shall be deemed
to be an offence.

Section 4.--In Section1d of the Protectorate
Courts Jurisdiction Ordinance, 1903, the following
amendments shall be made :— £

(1) Subsection (1) shall be repealed.

(2) The words *other than one between
two or more paramount chiefs” in the last
sentence shall be repealed.

R
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“The effect of the proposed modification of the law
will be that a District; Commissioner will deal with all
land disputes between paramount chiefs, and with such
other Iand disputes as in his opinion he should inguire
into and settle, asan executive officer holding a judicial
inquiry, and not as a judicial officer sitting in the
District Commissioner’s Court. At the same time, he
has the power as a magistrate to enforce the decisions
given at the inquiry.

““Section 101, as at present existing. and as modified,
gives a District Comumissioner power to settle any land
dispute, irrespective of any decision that may have
been given in the Court of a Native Chief. There is
at the same time no formal appeal from the Courts of
the Native Chiefs. The Courts of the Native Chiefs
are not Courts of Record, and decisions given in them'
have not the permanence that decisions given in the
District Commissioners’ Courts and the Uirenit Court.
A Chief may reverse or alter the decision of his pre-
decessors, a civcumstance which may at times cause
abuses, but which at other times leads to the rectifica-
tion of abuses. It is mot contrary to rative custom
for a District Commissioner as a superior authority to
set aside settlements arrived at in land disputes by
Native Chiefs. The section would authorise a District
Commissioner to inquire into land disputes in which
non-natives were involved, but such an énquiry could
not affect the right of either party to such a dispute
to bring an action in the Circuit Court.” 3

(3) The Circuit Court.

This Court consists of a Judge of the Supreme
Cowrt, and has original jurisdiction in land cases, not
assigned to the other Courts.

By section 7 legal practitioners are debarred from
audience in the Courts of the Native Chiefs and of
the District Commissioner.

The Courts of the Colony are by section 46 em-
powered to hear cases arising in the Protectorate sent
to them under fiat of the Governor.

II.—Law Administered.
(1) In the Supreme Court.

The Supreme Court Ordinance does not expressly
import the common law and the doctrines of equity. It
contains the following provisions, viz. :—

Section 8 declares the statutes of general applica-
tion in force in England on the Ist January
1880 to be in force in the Colony.

Section 9 (which deals with the application of
English statutes) is on similar lines to section 17
of the Gold Coast Ordinance, but there are diver-
gences in the wording of the two sections.

Seetion 10 (which provides for the fusion of law
and equity) is almost verbatim the same as
section 18 of the Gold Coast Ordinance.

There are no sections corresponding to sections 19
and 74 of the last-mentioned Ordinance.

(2) In the Courts of the Native Chiefs.

There is no express provision as to this, but natur-
ally native customs would be recognised and acted on.

(3) In the Courts of the District Commissioner and
in the Gircuit Court.

Section 6 of ‘the Protectorate Courts Jurisdiction

Ordinance, 1903 (dealing with the application of native
laws), is a shortened form of section 19 of the Gold
Coast Supreme Court Ordinance. It is probably the
same in substance at any rate.
» Section 40 authori a Circuit Court to consult
two or more native chiefs in matters of native law or
custom. Itison the lines of section 74 of the Gold
Coast Supreme Court Ordinance, but contains at the
end the following provision:— The opinion of each
¢ chief shall be given orally and shall be recorded in
¢ writing by the JGdge, but the decision shall he
¢ vested exclusively in the Judge.”

Section 68 provides that in hearing and determining
matters or causes the Circuit Court and the Courts of
the District Commissioners shall as far as possible be
guided in arriving at a decision by the laws in force
in the Colony.
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GAMBIA.

This administration, like that of Sierra Leone,
consists partly of Colony and partly of Protectorate,
a portion of the former being under the Protectorate
system.

I.—Counts.

A —1In the portion of the Golony not under the

Protectorate system :—

(@) Thei SSS\:;preme Court regulated by Ordinance 4 of

The Supreme Court consists of the Chief
Magistrate, and there is an appeal from it
to the Supreme Cowrt at Sierva Leone.

(2) The Cowrt: of Requests at Bathurst has, under:
Ordinance 15 of 1899, jurisdiction in all
actions of ejectment, or in which the title to
any corporeal or incorporeal hereditaments
shall come in question, where the value does
not exceed 5017.

B.—In the Protectorate. i

By section 15 of the Protectorate Ordinance, 1902,
the Supreme Court, and the Court of Requests ati
Bathurst are to have, in respect of matters occurring
within the Protectorate, the same jurisdiction, civil
and criminal, original and appellate, as they may
respectively possess from time to time in respect of
matters oceurring within the Colony.

By section 21 there is to be in every district a.
Court to be styled “the native tribunal,” having
jurisdiction in all land cases where the lands are
sitnate within the jurisdiction, and do not exceed 501
in value.

By section 22 native tribunals consist of—

(@) three to nine members duly appointed by the
Governor ;

(b) the Commissioner (Z.e., a trayelling Com-
missioner or any other officer appointed
by the Governor to exercise jurisdiction
under the Ordinance) sitting alone or along
with one or more native members.

By section 20 Colonial Courts may remit any
cases properly cognizable by a native tribunal, and of
a mnature to be more conveniently and expeditiously
disposed of by such tribunal, to a native tribunal. f

By section 35 a Commissioner may stay any case
before a native tribunal, and himself hear the same
summanrily.

By section 36 a Commissioner may rehear any
case disposed of by a native tribunal.

Section 39 pwovides that an appeal shall be made
to the Supreme Court from the decision of any native
tribunal when the case has been finally disposed of by
the native tribuml, on security being given for costs
in a sum not exceeding 207.

II.—FLaw Administered.

(1) In the Supreme Court.

As in Sierra Leone. there is no express importation
of the Common Law and of the doctrines of equity.
The Supreme Court Ordinance contains the following
provisions, viz. :—

Section 17 declares the Statutes of General Appli-
cation in force in England on the 1st November,
1888, to be in force in the Colony.

Sections 19 and 21 (relating to the application of
Tmperial laws and to the fusion of law and
equity) are practically the same as sections 9 and

< 10 of the Sierra Leone Ordinance.

Ordinance 8 of 1889 contains a provision that all
Jaws in force in the Settlement when it became a
Colony were to continue in force.

(2) In the Protectorate.

Section 29 of the Protectorate Ordinance, 1902,
provides that, so far as consistent with the Protectorate
system and without prejudice to. any such reasonable
native laws and customs as are hereinafter mentioned,
all laws. statutes, ordinances and rules for the time
Dbeing in force in the Colony, being of general applica-
tion throughout the same, shall extend and apply to
the Protectorate and to all matters civil and criminal
arising therein and shall be so extended and applied
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in all Courts of Taw whether within the Colony or the
Protectorate.

Section 30 provides that all native laws and
customs existing in the Protectorate, whether relating
to . . . the tenwre of land or any other matter,
shall, where not repugnant to natuval justice nor
incompatible with the principles of the law of England
or with any law or ordinance of the Colony applying
to the Protectorate (whether by vivtue of the im-
mediately preceding section heveof or in any other
manner), continue and remain in full force and effect,
and shall be taken cognizance of and enforced in all
Courts of Law. whether in the Colony or in the
Protectorate, in all causes and matters whatsoeyver
arising in or relating to the Protectorute.

Parr IIT.
Ordinances relating to Land.

TeE Gorp CoasT.
1.—Crown Land and its Alienation.

The amount of land yested in the Crown seems to
be but small, and T have found no legislation dealing
with it, thongh the Letters Patent printed in the
Ordinances of the Gold Coast gives the Governor
the usnal power to make grants of such lands: see
Collection of the Ordinances, 1910, page 1883.

TI.—Restrictions on Alienation of Land.

These restrictions are contained mainly in the
Concessions Ordinance, 1900, and the ordinances
amending it, and also in the Forest Ordinance, 1911.

A —The Concessions Ordinance.

Before dealing with this Ordinance, it may not he
out of place to give some account of the proyisions of
the Land Bill introduced by Sir William Maxwell in
1897, as amended in Committee.

(i) Muawell's Land Bill.

The ohjects of this Bill seem to have been as
follows :—

(1) To deal with a number of concessions already

granted ;

(2) To regulate the granting of future concessions ;

(8) To define the rights of the Goyernor and of the

native Chiefs with respect to *“ public land ™
(an expression which may be roughly defined
as land not subject to individual rights);
and

(4) To transmute tribal and f'.ua:ily holdings: into

individual ownership.

(1) To deal with concessions already granted, a
Concession Court was to be established to enquire into
all such concessions; all claims had to be filed within
a preseribed time; and any claim not so filed was to
be void. The Court was to decide as to the validity of
such concessions, and to require them to comply with
certain specified conditions. Provision was also made
for quit-rents or royalties being paid to the Goyern-
ment in respect of validated concessions.

(2) To regulate the granting of future Concessions,
the Governor was empowered to issue, on such terms
and for such consideration as he thought fit, *land
cortificates,” and also mining, timber, and other
licences, These land certificates were to be valid as
against the world, and land held under such a certificate
was to devolve according to Buglish luw.

(3) The Bill starts witha declaration that all public
land might be administered by the ‘(;‘ovr:nun(‘rﬂ;, and
then defines the powers of native Chiefs s to such
lJand, A native Ohiefor head of n family, was to ho
precluded from creafing, spt. with the consenl: <.»I'
the Governor, any private vight in any lund under his
control, except as follows: He mi,.;htl 1L|.ll,h<u'|.~m. W
native to oceupy land as  site for w habitation or for
agricultural, industrial, or trading purposes, ov ho
might allot land for shifting eulblvation, I"nf'thm--
more, the customany vights of nbiyes (o ko l‘unlu‘n'
and forest produce, and lio to gob minerwly on public
land, were exprepsly rocogninod. e

(4) The transmutation of Guibal and funiily hv:l‘lh‘”.-;u
into individunl rights was promobed Dy conforring
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what is termed in the Bill a “settler's vight ” upon any.
natiyve in possession by nabive tenure, at the commence-
ment of the Ordinance, of land which he used as the
site of a habitation or for non-shifting cultivation, and
also upon any navive who after the commencement of
the Ordinance occupied public land under the authority
of his Chief for three successive years,

The possessor of a seftler's right was to have a per-
manent and heritable right of oceupancy. It was also
transferable, with this limitation, that no assignment
could be made, without the consent of the Governor,
to a person not a native.

The Governor was to be empowered to convert a
settler’s vight into a land certificate with the incidents
noted above.

(1) The Concessions Ordinance.

By section 8 mo proceedings shall, without the
leave of the Court, le taken to give effect to any
concession unless it has been certified as valid by the
Court; but the Court is not, unless it sees good reason
1o the contrary, to withhold leave in the case of a
concession which is a sale of land, where such land has
not, in the opinion of the Court, been purchased for
the purpose of mining, timber cutting, or rubber
collecting.

Tt is necessary fo define the words “concession ™
and “ Court"”; “ concession means any writing wherehy
 any right, interest or property in or over land, with
respect to winerals, precious stones, timber, rubber,
or other products of the soil, or the option of acquir-
-ing any-such right, interest, or property purports to
be either directly or indirectly granted or agreed to
be granted by a native, but shall not include an
assignwent of a concession as above described.”
The points aboat the definition seem to be—

() there must be a writing ;

(b) the writing must operate as a grant or agree-
ment for a grant of an interest in land or
of an option to acquire such an intevest ;

(c) it is not every inferest in land fhat is within
the definition, but one in respect of

(1) minerals or precious stones, 7.a.,
mining ;

(i) timDer, rubber or other products of
the soil.

The question at once arises in a lawyer's mind
whether any, and, if so, what, limitations should be
placed on the e n “ other produets of the soil.”
I Dbelieve I am right in surmising that at the date of
the Ordinance timber and rubber were not cultivated,
and the question arises whether only products ejusdem
generts, 1.e., uncultivated, come within the definition.
This is apparently the view of Mr. Giles Hunt, see
Question 1346, but the Government have not acted
on that co ction, but have dealt with it as includ-
ing interests for the purpose of agriculture and
arhoriculbure.

() The grantor must e a native.

Native includes all persons of African birth who
are entitled by nutive custom to rights in land in the
Colony.

“ Court " means a Divisional Court of the Supreme
Court.

By section 3 the Governor in Council is empowered
exclude from the operafion of the Ordinance,
ject to any conditions which he muy impose, any
class of non-mining concessions

By Order in Council of the 11th April 1906 the
Governor excluded from the Ovdinance every con-
cegsion granted for the purpose of agricult
avhoriculture in respect of which certain
were complied with, These conditions we

(1) The concession must not involve mining rights.

(2) It must be duly stamped.

(3) It must be duly vegistered under the Land
1y Ordinance, 4895,

(4) Lt must, if it is in respeet of an area exceeding
one square mile, haye the consent of the
CGovernor endorsed on it or on w certificute
(sic) copyof it. Dhe Governor is empowered
to withhold his consent without assigning
Yy renson.

re o, of
onditions

R 2
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The result seems to me to be that where the
substantial object of a non-mining concession is
agriculture or arboriculture, a concessionaire may, if
he can get the consent of the Governor, avoid the
necessity of having recourse to the Court.

Section 11 is of capital importance. At the time
the Committee was appointed it ran as follows :—

No concession shall be certified as valid—

(1) Unless made in writing signed by the
grantor or some person duly authorised
by him.

(2) Unless the Court isi satisfied that the proper
persons were parties o the concession,
and that it may be reasonably presumed
that they understood the nature and' terms

thereof.

(3) If obtained by fraudulent or other improper
means.

(4) If made without adequate valuable con-

sideration, regard being had to the cir-
cumstances existing at the time of the
concession,

(5) Unless all of the terms and conditions upon
which such concession was made. which
ought to have been performed, have heen
reasonably and substantially performed.

(6) Unless the Court is satisfied that the cus-
tomary nights of natives are reasonably
protected in respect of shifting cultiva-
tion, collection of firewood and hunting
and snaring game. s

Since the appointment of the Committee two new
provisions have been added by Ordinance 16 of 1912,

(7) If it grants or purports to grant rights to
collect natural produce other than timber
to the exclusion of natives.

(8) If it grants or purports to grant rights to
remove natives from their habitations
within the area of such concession.

By section 19 the period of a certified concession
conferring an interest in land is not to exceed 99 years,
or conferring an option 3 years.

By section 20 the area of a mining concession is
not to exceed 5 square miles, and that of any other

. concession is not to exceed 20 square miles. No indi-
vidual or corporation is to hold mining concessions
aggregating more than 20 square miles or other
concessions aggregating more than 40 square miles. «

Section 21 confines the ownership of mineral oil
concessions to British subjects, firms, or companies and
provides that every concession and assignment of a
concession in respect of mineral oil is to be subject to
the approval of the Governor.

The procedure for obtaining a certificate of validity
in respect of a concession is shortly as follows :—

(«) The claimant must within six months from the
date of the concession file notice of his con-
cession with the Registrar of the Court of
the Province within which the subject-matter
of the concession is situate. A notice is
then published in the Gazette, affixed in the
Court and served on the native grantors or
one of them, and also on such persons as
the Court may direct.

(b) The claimant must, within three months from
the date of filing his notice, file the documents
on which he relies in support of his right to
the concession.

(¢) Failure on the part of the claimant to comply

« with the foregoing provisions renders him
liable to a penalty not exceeding 5I. for each
day of defanlt.

(d) Assoon as the documents are filed, the Registrar
is to fix a day not less than 3 months from
the original filing of notice, for the hearing
of the inqnix"’y.

(e) Provision is made whereby persons wishing to
oppose the granting of a certificate may be
made parties for that purpose.

(f) The Attorney-General, on the direction of the
Governor, may intervene and become a party.
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(9) I a claimant makes default in filing his docu-
ments or in paying for service on the
necessary parties the enquiry may be struck
out.

(k) When an enquiry is called on and the parties
appear, the matter is proceeded:with in
ordinary course, but should the Court deem
it necessary, it may reynire the boundaries
of the land affected to be surveyed at the
cost of the claimant.

(%) In case the claimant does not appear, the Court
may postpone the enquiry or it may for good
reason proceed with the enquiry or strike
it out.

() Im case the party opposing does not appear, the
Court may postpone the enquiry or may

. proceed with it.

(k) In case no party appears the enquiry is struck

out.

(1) Where an enquiry has been postponed and no
date is fixed for its coming before the Court,
the Court may of its own motion or on the
motion of the Aftorney-General fix a day
peremptorily.

(m) When the Court makes its final order it may
modify the terms of the concession and
impose conditions with respect to the issue
of the certificate. In particular it may
veduce the term to one for which a con-
cession may be lawfully granted and where
the area of a concession is greater than
allowed under the Ordinance, it may declare
the concession valid in respect of such legal
area as may be selected by the claimant and
void in respect of the residue.

(») When an enquiry is struck out, a period of 3
months is given within which it may be
replaced on the cause list; but if it is not
so replaced, then the concession is deemed
to have determined and allliability in respect
of future rent shall cease.

Section 16 provides for the requisites of a certificate
of validity. It must contain infer alia a statement of
any limitations, modifications and conditions imposed
by the Court.

Section 15 requires registration of the certificate
under the Land Registry Ordinance, 1895

Section 17 provides for the case of a concession
being declared to be in whole or in part invalid. In
such an event an order may be made for the repayment
of any consideration previously paid.

Section 13 provides a procedure whereby, on the ap-
plication of any person aggrieved or of the Afttorney-
General, the Coutt, on the breach of any condition,
may determine a concession, may order the condition
to be complied with, and award damages for non-
compliance, or make any other order which seems just
to it.

Under section 25 the Court may, with the consent
of the parties to a certified concession, add to or
otherwise modify the terms of the certificate of
validity, but, strangely enough, there is no provision
for the registration in the Land Registry of the
modification.

A certificate of validity when granted, is, under
section 23, good as against any person claiming adversely
thereto.

Section 26 provides that rents payable under any
concession to a native shall be paid into a Government
Treasury, and the latter part of section 23 provides
that, in the event of the land the subject of the con-
cession becoming or being declared to be the property
of any person other than the grantor named in the
certificate, the Court shall endorse a statement to that
effect upon it and send a copy to the Treasurer.

A certified concession may be transferred, either as
a whole or in part, without other formalities than
an instrument registered under the Land Registry
Ordinance, 1895, and stamped with a duty in addition
to the ordinary stamp duty. ’

Sections 27 and 28 deal with prospecting and
mining licences.
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A prospecting licence (which purports to give
permission to prospect generally *within the Gold
Coast Colony ") may be granted by the Governor, and
any person prospecting without such licence, unless he
is prospecting on lands in respect of which he holds
a mining licence, is guilty of an offence, and liable to
penalty.

A mining licence is granted by the Governor, and
gives permission to mine within a limited area. Any
person (other than a native mining according to native
custom) carrying on mining without being the holder
of a concession and of a mining licence is guilty of an
offence and liable to a penalty.

There is a provision enabling the Governor to grant
a mining licence to a concessionaire pending the
granting of a certificate of validity.

Sections 29 to 48 inclusive deal with duties which
are charged in favour of the Government on the
profits made in respect of the working of a concession.

Section 54 empowers the Governor to take posses-

. sion of any land in respect of which a certificate of
validity has been gramted, if it is required for the
purpose of any works or objects-of public nfility or
convenience. The only compensation payable is what.
the Court may deem reasonable in respect of dis-
turbance of, or interference with, the works or im-
provements erected or made by any holder of the
certificate.

B.—The Forest Ordinance, 1911.

This Ordinance, although passed by the Legislative
Couneil, has not been brought into force. As its pro-
visions are under the consideration of the Committee,
I do not propose to deal with it in this memorandum,

TIT.—Registration of Instruments affecting Land.

The Land Registry Ordinance, 1895, established a
registry at Accra and other places, in which instru-
ments affecting land may be registered, The system
under it is not registration of title, but registration of
deeds. Tt is unnecessary to state the mode in which
registration is affected, but I will state shortly its
effect.

There is no provision, as there is sometimes in
similar legislation, that an unregistered instrument
shall not be received in evidence and section 20
expressly states that registration is not to cure any
defect in any instrument registered, or confer upon
it any effect or validity which it would not otherwise
have had.

By sections 17 and 18 as against other documents :—

(1) a will registered within tie prescribed period
from the death of a testator takes effect
as from the date of death ;

(2) any other document régistered within the
prescribed period from ifs execution takes
effect as from its date.

(3) Any document not registered within the
preseribed period takes effect as from
the date of registration.

Every instrument registered (except a will) is to
contain a description (including a statement of houn-
daries, extent, and situation) of the land affected by
it and if it contains a plan, the registrar may require
a copy of it to be incorporated in the register
(sections 6 and 12).

IV .—Acquisition of Land for Public Purposes.

This isregulated by the Public Lands Ordinance,
1876, which empowers the Colonial Secretaryto take
any lands required for the service of the Colony. Such
“reasonable compensafion as may be due to the
owners” is to be paid, and in case an agreement is
not come to the amount of compensation and every
case of disputed interest or title may be settled by
‘any of His Majesty’s Courts having jurisdiction to
determine as to the ownership of such lands.”

There is provision that compensation is not to be
awarded in respect of unoceupied lands, and any lands
are to be deemed unoccupied where it is not proved
that beneficial use “for cultivation or inhabitation or
+ for collecting or storing water, or for any industrial
« purpose, is or has been bad during the lives of any
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‘ persons claiming interest therein or of the last
« immediate ancestor or predecessor of such person.”

V.—Buwccution against Land.

If judgment is given for wsum of money, it may
be enforced by attachment and sale of property of the
pavty against whom the decree is made (0. 44 r. 5),
The attachment is by writ of fi fa, under which, if the
defendant has not sufficient moyable property within
the province in which the judgment was issued, it
is the duty of the Sheriff to realise the debt out of
the movable property situate outside the province,
or, if the plaintiff prefers it, out of the immovable
property of the debtor (Ibid. r. 14).

In order to complete execution agninst land, fhe
Sheriff issues a written order prohibifing the judgment
debtor from alienating, and other persons from receiy-
ing, the property by sale, gift or otherwise. The Sherift
may also, by direction of the Court, take and retain
actual possession thereof (O.45 r.10). The Court may
appoint a manager to receive the rents or may post-
pone the sale of the land to enable the debtor to raise
the money by mortigage (Ibid. r. 22).

If any claim is preferred to or objection offered
against the sale of lands taken in execution, the Court
shall proceed to investigate the title, and if it shall
appear that the land was not in the possession of the
debtor or of some personin trust for him, or that being
in his possession, was so not on his account or as his
own property, the Court shall release the property (Ibid.
r. 25). Any sale may be made by the Sheriff or
Registrar, as the Court directs, but in default of any
direction shall be made by the Sheriff (Ibid. r. 27).

Fourteen days’ public notice must be given (Ibid.
7. 28), and after sale 21 days is given for any applica-
tion to set aside the sale ““on the ground of any
“ material irregularity in the condnet of the sale”
(Tbid. v. 31).

In case no such application is made, the sale is to
be deemed alsolute and the Court gives a certificate to
the effect that the purchaser has purchased the right
title and interest of the debtor in the property sold
(Ibid. rr. 32 and 34).

To carry out the sale the Court may put the pur-
chaser in possession of land in the possession of the
debtor, or, where the land is in the occupation of
persons entitled to occupy the same, it may order
delivery to be made by affixing a copy of the certificate
of sale on some conspicuous place on the land (Ihi4
r. 37).

The general principle is that nothing can be sold
under a writ of execution except what the debtor him-
self could have sold, and it was on this principle that
Mr. Justice Macleod in 1885 decided the case of
Quassie v. Ansafu, F.C.L. 243, when he held that u
certificate of purchase only conveyed such a title as the
execufion debtor had. From this it follows that if
stool or family land is taken in execution for a private
debt, it may be recovered by the persons entitled
thereto, either by interpleader before the sale or by
action afterwards if there is no improper delay or
laches in bringing the action. I have found no case
dealing with this matter in its application to stool
land, but there is a series of cases showing that family
property cannot be seized for the private debt of a
member of the family, and that the Court will stay
any sale haying this effect (Halm v, Hughes, P.C.L.
144 ; Tokoo ». Asima, F.C.L. 147; and Russell ¢
Meffull, F.L.R. 119).

In this connection I would refer to the answers of
Sir W. Brandford Griffith, lately Chief Justice of the
Gold Coast, to Questions 14,369, e seq.

The following note has been kindly supplied to me
by Mr, Willoughby Osborne :—

“Sometimes the interest of a member of the
family is ascertaina;ble,"&g.‘ he may own one
undivided moiety. If such an interest were
purchased under a. fi fa, the Court would enter-
tain a claim by the purchaser for partition if such
were feasible. A register of family property
would do away with most of the difficulties that
now arise.”

R 3
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ASHANTI.
I.—Restrictions on Alienation of Land.

The Ashanti Concessions Ordinance, 1903, and the
rules under it ave founded upon the Gold (Joast Con-
cessions Ordinance, but, as they were frumed in the
light of experience gained during-the working of the
latter, there are some divergencies of importance.

(1) Options are included in the definition of a
concession, but it is expressly provided: that future
options with respect to minerals or precious stonesare
to be absolutely void and of no effect.

(2) A concession cammot be obtained simply by
negotiation with the Chiefs, but must be acquired in
conformity with the rules laid down in Schedule B to
the Ordinance. Section 51 prescribes heavy penalties
for the acquisition of a concession otherwise than in
accordance with these rules.

The procedure laid down is as follows :—

(a) Any person desiring a concession must apply
to the Governor for permission to obtain
a licence to prospect.

(b) Having obtained this permission, he will apply
to the Chief Commissioner for a licence to
prospect in a definite locality. If this is
obtained, intimation is made to the Chiefs
concerned. and they are instructed to give
the necessary facilities.

(c) A licence to prospect gives the licensee power
to remove “a sufficient quantity of quartz
“ or alluvial gold or of timber, rubber or
« other product of the soil to serve as
 specimens.”

(d) The holder of a licence may apply to the
Chiefs of the district over which the
licence extends for a concession, and they
are empowered to grant it to the holder
of a licence, but not to a person not hold-
ing a licence, to prospect in the locality.

(e) Notice of the application must be made to
the Chief Commissioner and the Chiefs,
and the applicant appear before him or
the District, Commissioner. The official
then ascertains whether the Chiefs are
willing to grant the concession, and are
prepared to co-operate in the supply of
Jabour and so forth. The rent is then
arranged and the terms of the agreement
are embodied in a concession whose
execution is attested by the Government
Officer. A plan must appear on the con-
cession.

(f) Several licences to prospect may be issued
for the same locality, but applications for
concessions are dealt with in the order of
their receipt.

() If notices of a concession and of the documents
in support are not given within the prescribed period,
then the concession is void (section 9 (2)).

(4) No enquiry as to validity is to be held until the
survey is complete (section 13), and failure to pay
suryey fees for 6 months from the date of the con-
cession renders it void (section 10).

(5) When rent under a concession is not paid within
6 months from its becoming due the concession
becomes void (section 27 (3)).

(6) Notice of the determination of a concession is
to be published in the Gazette (section 26).

(7) It the holder of a mining concession does not
commence actual mining operations within five years
from the date of the concession, the rent under the
concession becomes payable and a further payment is
to‘be made to the Crown (section 50).

(8) The provision in force in the Gold Coast for
fixing the date of a postponed enquiry is absent.

'

11.—Registration of Instruments affecting Land.

The Gold Const Land Registry Ordinance is in force
in Ashanti.

TIT.—Acquisition of Land for Public Purposes.

This topic is dealt with in section 33 of the Ashanti
Administration Ordinance, 1902,

The Chief Commissioner may take any land required
for the public service.

WEST AFRICAN LANDS COMMITTEE :

Lands taken for townships or village sites or for
any purpose which is, in the opinion of the Chief
Commissioner, condudive to the health and welfare of
the inhabitants of any town or village are deemed to
be acquired for the public service.

_The only compensation given is for growing: crops
or in vespect of disturbance of or interference with any
rui\(ldmgs, works or improvements on or near the land

aken,

THE NORTHERN TERRITORIES,

_ The only Ordinance affecting the alienation of
rights over land, or indeed the only Ordinance with
which T need deal, is, the Mineral Rights Ordinance,
1904. Tt introduces a very elaborate system under
which an individual who ultimately carries on mining
obtains—

(1) a non-exclusive prospecting licence,

(2) then, after preliminary prospecting, an exclusive
prospecting optiow,

(3) then, haying proved and selected his ground, a
mining option, which enables him to erect
machinery but not to mine, and finally

(4) when the mine is fully equipped for working, a
mining licence, the document under which:
regular mining operations are carried on.

The fees payable under the various stages
progress from Is. a square mile in the first
to 407 (with a further possible 107.) for the
Tan;e unit, as also a duty on profits, in the
ast.

(1) Prospecting licence.

No one may prospect without this licence. Anyone
wishing to obtain it must first apply to the Governor
of the Gold Coast for a recommendation. Armed with
this, he applies to the Chief Commissioner giving:
particulars, of a general nature, of the area in respect
of which he applies. The granting or refusal of the
application is in the discretion of the Chief Com-
missioner. A licence when granted is for six months,
but it is renewable at the like discretion.

It is not assignable.

(2) Prospecting option.

The holder of a prospecting licence may apply for
this option over the whole or a part of the area
included in his licence. The particulars required are
of rather a more specific nature. The option which is
granted by the Chief Commissioner, with the approval
of the Governor, confers upon the holder the sole right
for three years of prospecting, but does mnot give
any power to set up machinery for actual mining
operations. o

(3) Mining option.

The holder of a prospecting option may, during its
existence, apply to uhe Chief Commissioner for one or
more mining options over the land included in his
prospecting  option, and the Chief Commissioner
“shall” issue to the applicant the options for which
he applied. The option entitles, during a period of
three years, the holder to further prospect and to
set up buildings, machinery and works for mining
operations, but he is not to commence actual mining
operations, whether by erushing, dredging, or any other
process whatever, on the land.

(4) Mining licence.

The holder of a mining option may, during its
existence, apply to the Chief Commissioner for a
mining licence over the whole or any part of the land
comprised in his mining option. If satisfied that the
applicant is in a position to commence actual mining
operations with proper machinery the Chief Commis-
sioner  shall” issue the mining licence.

This licence may be for a term not exceeding
90 years, and it confers on the holder the right to use
or occupy the land only for mining purposes. This
right empowers the holder—

(a) to construct roads, tramways, buildings, ma-

chinery for mining, and ancillary purposes ;

(b) to cut and fell timber for the like purpose; and

(c) to use the water from any stream.

Some general observations may be added :—

(1) Prospecting and mining options and mining
licences are assignable with the consent in
writing of the Chief Commissioner. An
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assignment must be stamped and registered
in the Gold Coast in accordamnce with the
law for the time being in force theve.

(2) The rights conferred are in each case subject

* to the existing rights of any native chief
or native person in respect of the land.

(3) Bach document may be cancelled on non-
payment of the rent or on breach of any
of the duties of the holder under the
Ordinance ; and

(4) If dredging is carried on in a river to which
The Northern Territories River Ovdinance,
1903, applies, then the requirements of that
Ordinance must be complied with.

SOUTHERN NIGERTA.
T.—Crown Land and its Alienatitn.

(1) By the Niger Lands Transfer Ordinance (No. 5
of 1906), with the exception of certain pieces of land,
and subject to certain rights, all lands and vights
within the Protectorate belonging to the Niger
Company, Limited, were vested i the Governor and
his successors in office, in trust for His Majesty, his
heirs and suceessors.

(2) By the Crown Lands Management Ordinance
(No. 6 of 1906), which applies only to the Central and
Bastern Provinces, the Governor has the management
of all Crown Lands, and may sell, lease, exchange, or
otherwise dispose of such lands as he may think fit.
express validation is given to all dispositions of land
vested in the Crown by the last-mentioned Ordinance,
prior to its commencement.

Power is given to frame rules as to the terms and
conditions upon, and subject to, which, and as to the
forms of instrument by which Crown lands may be
alienated, but this power would appear not to have
been exercised.

(3) By the Lands Ordinance (No. 9 of 1907), no
Crown grant or transfer is to he issued except in
duplicate, one copy being filed in the office of the
Commissioners of Lands. Every such document must
be registered under the Land Registration Ordinance.

(4) The Land Registration Ordinancs (No. 15 of
1907) provides that every instrument executed after
the commencement of the Ordinance, whereby land is
granted by the Crown to any person or persons what-
ever, shall be void unless registered within 60 days
from its date.

(5) The Crown Lands Ordinance (No. 13 of 1908)
gives the Governor in Council power to frame rules as
to the terms on which grants, leases, or other dis-
positions are to be issued. )

grants are made, rents are to be reserved which
are to be subject to periodical revision every 30 years.
TImprovements are not to he thken into account in
revising rent. Rent on revision is not to exceed by
more than 50 per cent. the rent payable in the pre-
ceding term. No grant is to be issued until the land
has been surveyed. Rules as to agricultural leases are
set out in the Appendix, p. 99.

II.—Restrictions on Alienation of Land.

The ground covered in the Gold Coast by the
Concessions and Forest Ordinances is here dealt with
by the Native Lands Acquisition Ordinance (No. 1 of
1903), the Mining Regulation Ordinance (No. 6 of
1905), the Mining Regulation (Oil) Ordinance (No. 12
of 1907), and the Forestry Ordinance (Nos. 28 of 1901
and 14 of 1902).

A.—Native Lands Acquisition Ordinarice.
Section 3 is as follows :—

(@) No alien shall acquire any interest.or right
in or over amy lands within the Pro-
tectorate from a native except under an
instrument which has received the approval
in writing of the Governor.

(b) Any instrument which has not received the
approyal of the Governor as required by
this section shall be null and void.

N.B.—An alien means any person who
is not a mnative of the Colony or Pro-
tectorarte.
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Section 7 provides that no instrument is to be
registered under the Lund Registration Ordinance,
unless it appears that the requived approval has been
given.

Sections 5 and 6 provide for the expulsion and
punishment of an alien in possession of lands wrong-
fully, or under colour of an instrument to which the
approval of the Governor has not been given.

The schedule contains rules for obtwining the
approval of the Governor, and provision is made to
enable the Governor in Council to supersede these
rales hy others.

Under the present rules the procedure is as
follows :—

(i) The alien is to give notice to the Distriet Com-
missioner, Luﬂ'ebhe! with the names of the
parties, the purposes, terms, and conditions.

(i) The District Commissioner then makes en-
quiries whether the grantor is entitled to the
interest or right to be granted, and whether
the grantee is a person of good character,
and desirable as a resident or trader in the
distrief:

(iii) If the District Commissioner is satisfied as to
the title and as to the character of the
grantee, the instrument is sent to the
Colonial Secretary, and from him to the
Governor.

No provision is made in the rules as to the terms and
conditions to be contained in the instrument, except so
far as these are embodied in the forms. These con-
template a leasehold tenure, and failure on the part of
the grantee to behave in a quiet and orderly manner
is one of the reasons enabling the grantor or the
District Gommissioner on his behalf to re-enter and
determine the grant.

B.—The Mining Regulation Ordinance,

The following statement is derived in part from the
Ordinance, and in part from the scheduled rules, but
it must be horne in mind that these rules are subject
to alteration by the Governor in Council.

(1) Prospecting Licences.

Licences are granted by the Governor to prospect
for any mineral or minerals within any lands which
are the property of the Government, or of a native
community, the latter expression heing defined: as
including any body of persons of African birth who
are entitled by mative custom to rights in land in
the Colony or Protectorate. These licences may be
(a) exclusive, or (b) general.

(@) An exclusive licence confers the sole right to
prospect for minerals generally, or for the mineral or
minerals mentioned in the licence, within the lands
named therein (not exceeding 500 square miles), for
such period not exceeding three years as the Governor
thinks fit,

It is provided that where such licence is limited to
a particular mineral or minerals the Governor may
grant over the same area prospecting rights in respect
of other minerals.

An exclusive licence is assignable with the consent
of the Goyernor.

(b) A general licence confers the right: to prospect
for minerals generally, or for the mineral or minerals
mentioned in the licence, within the avea deseribed in
the licence, for the period of one year.

A general licence is not assignable.

No licence is to be grunted to prospect upon any
lands which are the property of a native community
without the consent of the native anthority. >

Native authority is defined as the Native Council
duly constituted under the provisions of the Native
Councils Ordinance, or the Native Courts Ordinance,
for the district or Province concerned, or, if there be
no such Native Gouncil, the chief or other person or
body of persons entitled under native custom to deal
with the common lands, orlands which are the property
of a native community.

Application for a licence over lands the property
of a native community is made through the District
Commissioner, who submits it to the chiefs of the
district, and reports on his action.

R 4
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The rights conferred by a licence are:—

(@) To, enter upon any lands mnamed in the
licence

(b)) To dig and mine on any such lands, and' to
dredge any stream or pool so far as may
be necessary for the purpose of prospecting;

(c) To construct a camp on any uncceupied land ;

(d) To take firewood from amny forest land for
domestic purposes; and.

(¢) To take water from any stream, spring and
pool, or well, not private property, for
domestic purposes or for the purposes of
prospecting.

(2) Mining leases.

Mining can only be carried on upon lands the pro-
perty of the Government) under a lease from the
Governor, or upon lands the property of a mnative
community under a lease granted by the proper native
authority and approved by the Governor.

Although the consent of a native authority is
required to licences or leases of their property, the
Ordinance contains in section 21 a provision to deal
with cases where a refusal is unrezsonable and detri-
mental to the interests of the community.

Tf the holder of a prospecting licence wishes to
obtain a mining lease, he marks off the area over which
he desires a lease and applies to the Governor through
the Colonial Secretary. -

The holder of a licence who first marks off an area
and applies for a lease has a prior right, but the
Governor has power, without assigning any reason, to
refuse to grant or give his approval to a lease, but if
he approves the application is forwarded to the Dis-
trict Commissioner, who submits it and the lease to
the chiefs of the community. If they approve the lease
is executed by them in the presence of the District
Commissioner, who attests the same.

The following provisions are of importance :—

(i) No lease is to exceed 60 years.

(il) The area shall not exceed 5 square miles
where minerals have not been found within
10 miles of it, or 1 square mile where
minerals have been so found,

(ili) The aggregate extent of area to be held by
any person in his own right or jointly with
others is not to exceed 20 square miles
where minerals have not been found within
10 miles, or 3 square miles where minerals
have been so found.

The rights of a mining lessee are thus stated :—

(@) To enter upon any lands named in his lease ;

(b) To mine such mineral or minerals as are
named in his lease, and for that purpose to
make all necessary pits and shafts ;

(¢) To erect, construct and maintain houses and
buildings for the use of his agents and
workmen ;

(d) To erect, construct and maintain such engines,
machinery, buildings and workshops and
other erections, as may be necessary or
convenient ;

(¢) To deposit rubbish produced in mining ;

(f) To make watercourses and ponds, dams and
reservoirs, and to divert and use any water
on or flowing through the land named in
the leases

(g) To cut such trees as may he necessary for the
purposes of obtaining wood for carrying
on mining and for domestic purposes; and

(k) To construct and maintain all such railways,

tramways, roads, communications and con-
veniences as may be necessary.

A lessee may assign his lease, with the consent of
the Governor first had and obtained.

Section 16 should be noted ; it is as follows:—

Notwithstanding the grant of any licence or lease,
any rights of collect produce, cubting timber,
gathering firewood, hunting, using water, farming or
any other right exercised by any native in and over the
lands subject to the licence or lease may continue to
be exercised by such native, if and so long as such
right can and shall be exercised without interfering
with the rights conferred upon the holder of the licence

<
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or lease by this' Ordinance or any rules made there-
under.

Before entering upon cultivated lands or damaging
any house, building or erection, a lessee is to give
noticeto the District Commissionerand to/pay compen-
sation, and no licensee or lessee is to cub down or petmit
to be cut doym any mahogany or other timber tree, or
shea butter, palm oil, palm nut, rubber, or other pro-
duce-bearing tree without the consent of the District
GommiS§itme1' and of the owner.

. Special provision is made against polluting or
diverting running water,

C.—The Mining Regulation (0:l) Ordinance.

. The main principle of this Ordinance is Government:
control for Imperial purposes. Mineral oil can only
be worked in districts proclaimed by the Government
as oil areas and which they are empowered to purchase
from mative communities. For the fivst four years
after the commencement of the Ordinance there is
provision for the granting by the Government of
licences to drill and work mineral oil and leases, but at
the expiration of that period only holders of leases
from Government are to work such oil. S

Proyision is made that all licensees and lessees are
to be British and the Government have a right of
pre-emption over crude oil and all its products. No
lease is to exceed 50 years.

D.—The Forestry Ordinance.

This Ordinance and the rules under it provide for
the constitution of forest reserves and for the regulation
of the cutting of timber and the collection of rubber
both in the reserves formed under it and on “native
lands,” 7.e., waste, forest and other lands at the
disposal of a native community and not being the:
private property of any individual.

As explained by Mr. Thompson on page 140 of his
report, measures of protection to areas outside forest
reserves are “of a tentative nature and are ecnly
necessary till such time when the best forests and a
sufficient, extent of wocded land has been placed
under the sntensive protection afforded by reservation.
< Reserves are the permanent estates from which the
demands for forest produce will have to be met in
the future, and they therefore require different:
* treatment from the generally protected areas, which
< latter are only protected in order to give sufficient
time within which to complete the selection and
reservation of the forests that it is considered
necessary to manage solely as estates for the supply
< of forest produce.”

Forest reserves may be formed either on what may be
compendiously termeduCrown land, or on lands belong-
ing to natives or to a native community, which, ox
rights over which, have been acquired by the Governor
by agreement. They are constituted as such by an
order of the Governor after a procedure having for its
main object the enabling of any person or community
claiming any right over the land, to be formed into &
reserve, an opportunity of proving the right Any
rights which are proved are recorded and if it is
deemed adyisable they may be extinguished after their
voluntary or compulsory acquisition by the Governor.

The preservation of reserves is stringently safe-
guarded and produce canl only be collected there under
licence.

In addition to the safeguards peculiar to the
reserves the Forest Department, as stated above, has
considerable powers over the cutting and collection of
timber and rubber both in reserves and on native
lands.

i.—Taking of Tember.

Timbey for export may be taken by the holder of a
licence or by the owner of ‘the land on which the
timber is growing.

(1) Timber licences.

These licences take the place of timber concessions
on the Gold Coast, and it is therefore desirable to state
briefly the mode in which they are granted and their
effect.
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A licence can only be granted with the consent of
Governor. Application for this consent is made in the
first instance to the Provinecial Forvest Officer, and after
passing through the hands of the Provincial Commis-
sioner, the Conservator of Forests and the Colonial
Secretary, it is laid before the Governov.

A licence takes the form of a grant by the owner
of the sole and exelusive right to take trees of a
specified kind on a certain area. Itis for a term of
five years with liberty of renewal for periods of two
years, but there is a provision enabling the Governor
to fix a longer term where the licensee expends capital
on the construction of tramways, monorails or other
works,

An inyestigation of the title of the grantors is made
by the Proyincial Commissioner, and in case of doubt
the advice of the Attorney-General is called for.

The terms of the licence are settled by the Pro-
vineial Forest Officer, and the document is executed in
the presence of the District Commissioner. No licence
for an area exceeding 100 square niles can be made
except with the consent of the Secretary of State.

The rights of a licensee are set-out in Rules 7 and
24 of the Timber Rules; they confer—

(@) The right to fell and carry away the species of
trees named in thelicence, but no exclusive
right to the use of roads, waterways and
frontages within the area. The Governor
has, however, power to grant an exclusive
water frontage,

(b) The right to dig and set up pits, stages and
erections, and to make such roads and ways
as may be necessary for dressing and carry-
ing away timber.

(c) The right to erect such houses, offices, sheds
and other buildings as are necessary for the
residence and use of his agents, workmen and
servants.

But the holder of a licence is not to damage or
aliow damage to be done to any rubber or other trees,
undergrowth, or crops other than such damage as is
incidental to and unavoidable in the exercise of the
rights conferred by his licence.

No part of the land is to be farmed uniil the con~
sent of the owner and of the nearest European Forest
Officer has been obtained.

The taking of timber under the licence is safe-
guarded by stringent rules,

A licence is only transferable with the consent of
the Governor in writing.

Fees arve payable on application for and on the
granting of a licence, and royaltie¥ a1e charged on each
tree felled. A part of these fees and royalties is paid
Dy the District Commissioner to the grantors of the
licence. &

(2) When timber for export is taken by the owners
cf land, they are required to pay royalties on the trees
felled at a lower vate than that to which licensees are
liable, and to comply with certain conditions,

(3) The owner of land and any person with his
consent is permitted to fell timber for sale for use
locally, at a scale still further reduced,

(4) The owners of native lands in respect of which
no licence has been granted, and persons authorised
by them may, with the consent of the nearest Com-
missioner or Buropean Forest Officer, ke timber
required locally for domestic, agricultural or other like
purposes or for the construction or repair of canoes,
vessels, buildings, hridges, tramways, railways or othex
like work, but not for sale.

ii.—Collection of Rubber.

Rubber can only be collected under a licence for
the granting of which the proposing licensee must
show a competent knowledge of the proper method of
tapping trees and preparing rubber.

A licence, which is not transferable, confers a right
to collect rubber on the reserves and on native lands
in the district for which-it is granted, but a licensee
whe is not a member of a mnative community of the
district has to obtain the consent of the head chiefs
of the community to the collection by him of rubber
on the lands l;elonging to such community,
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A fee is paid on every licence and commuted
royalties are charged to every licensee who is not
member of the native community of the district.
Rules are laid down as to the mode of tapping and
other matters, and a breach renders a licence linble to
forfeiture.

With regard to the Western Province, there is an
express provision in section 21 of the Ordinance that
1o rule or order is to come into force in any district or
Province to which the Native Councils Ordinance (an
Ordinance, as we have seen, applicable only to the
‘Western Province) applies, unless the samne shall have
been approved by the Native Council duly constituted
in accordance with the provisions of the said Ordinance
for the district or Province affected thereby. The
Forest Department have found this provision irksome,
but without some such approval it is difficult to see
how the law could be enforced, in some parts of the
Proyince at any rate, for jurisdiction in eriminal
matters other than murder and manslaughter is, so far
as natives ave concerned, reserved to the native tri-
bunals in Egbaland, Thadan, Oyo, Ife and Tjebu Ode,
and the general laws of Southern Nigeria do not seem
to be binding on these tribunals,

IIT.—Registration of Instruments affecting Land.

This is dealt with by the Land Registration Ordin-
ance, No. 15 of 1907, an Ordinance on the lines of
the Gold Coast Land Registry Ordinance. What has
been said with regard to the latter applies to Southern
Nigeria, and the only provisions to which reference
need be made are :—

(1) Section 6, which provides that no instrument,

other than a will affecting land, shall be
registered unless it contains a proper
description, and also a plan of the land

affected by such instrument.

(2) Section 12, which enacts that every instrument
executed after the commencement of the
Ordinance whereby land is granted by
natives to any }}):mo“ or persons other than
natives, or by the Crown to any person or
persons  whatever, shall be void unless
registered within 60 days from its date.

IV.— Acquisition of Land, for the Public Service,

This is regulated by the Public Lands Ordinanco
(No, 5 of 1903). In case of dispute the compensation
to be paid is ¢ ssed by the Supreme Court, but no
compensation is to be given in respect of unoceupied
Jand,

V. —Baecution against Land,

What has been written with regard to the Gold
Coast applies to Southern Nigeria,

The following mnote, kindly supplied to me by
Mr, Willoughby Oshorne, illustrates a poinh of practice
in the working of this mode of execution :—

“It is open to argument whether a writ of
Ji faissued in the Colony can he cuted in the
States of the Western Province, where there are
treaty jurisdictions. I have directed the Sheriff
not to levy in Egbaland on a judgment obtained
in Dagos, as I question whether the Bgbaland
judicial agreement gives this jurisdiction,”

BIERRA LEONE.
L—Crown or Public Land and ils Alienation,

This. topic figures but slightly in Sierra Leone
Legislation,

Colonial Crown land is dealt with by the Crown
Lands Conservancy Ordinance, 1902, under which
licences to ocenpy and use Crown land may be granted
or a term of 4 years,

It would seem, however, tiat Crown grants ave made
for a longer period, the Registration of Instruments
Ordinance, 1906, providing that ory Crown Grant,
unless registered within one year of date; is to e
void. There does not seem to he any legislation similar
to the Crown Lands Conservancy Ordinance relative to
State land in the Protectorate,

5
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TI—Restrictions on Alienation of Land.

A.—CGoncessions and Protectorute Native Law

- Ordinances.

Though the evidenceshows that thelegislation with
regard to the alienation of land works well in practice,
yet, as this legislation, which is generally applicable to
Colony and Protectorate alike, appears on the pages of
the statute book, it is very complicated.

Tn 1902 the Concessions Ordinance, 1902 (No. 8 of
1902), an' Ordinance onl the lines of the Gold Coast
(Conoessions Ordinance, 1900, was passed. It did mot
remain long in this form, forin the next year Ordinance
No. 18 of 1903 was passed, which brought the law
into practically the same form: as the Ashanti Con-
cessions Ordinance, 1993. For example, the rules
requiring an intending concessionnaive to receive the
permission of the Govemor to obtain a licence to
prospeet and providing that negotiations shall go
through the District (Commissioner, were brought into
force.  Tn fact what has heen said as to the Ashanti
Ordinance applies generally to: the law as it was in
Sjerra Lieone after the Ordinance of 1903 became law.

Part 111, of the Protectorate Native Law Ordinance,
19035, is headed * Settlement of Non-natives on Native
Tands.” [ would summarise the provisions of this
Part as follows :—

(1) A personmot a member of the tribal community
may obtain from the trital authority a “lot ” of land
on which tobuild a house of native construction paying
to the Paramount Chief a fixed sum which exempts him
from making customary presents and from working on
the roads, but not from observing the local regulations
with respect to keeping the lot in sanitary: condition.

(2) A “lot” for the purpose of erecting buildings
of & permanent character may also be obtained from
the tribal authority. It must be by deed stating the
annual consideration, the object for which the lot is to
be used, the duration of the grant and “whether or
« pot the interests of the settler or grantee may be
< assigmed, or, in the event of death, is intended to
« devolve on his heirs, administrators orassigns.” The
deed is to be attested Defore the District Commis-
sioner and must be registered in the office of the
Registrar-General.

N.B—Toot” means an area equal to the area
which, in the town or place where allotted, would be
considered sufficient for the compound of one who is @
principal adviser to the Chief.

(3) Section 31 provides that no settler shall occupy
any land save a lob granted as aforesaid unless he has
obtained the consent of the tribal authority to occupy
such land, and also the consent of the District Com-
nissioner in cases in which such consent is required.

The consent of the District Commissioner is not
stated to be required in any specific cases, bhut section 32
is as follows:—

The consent of the District Commissioner shall not

e rvequived if the terms and conditions of the
occupation of such land comply with all of the
following provisions:—

(@) It the area occupied is within 500 yards of
the Chief’s compound, such area shall not
exceed 5 acres; and the annual rental
shall be at the rate of 3s. for the first
acre and of 5s. for each of the remaining
acres; and itshall he a further condition
of such occupation that the land shall be
kept in continuous cultivation.

(b)) If the area occupied be situated at a greater
distance from the Chief’s compound than

500 yards, such area shall not exceed

50 acves; and the annual rent shall be
at the rate of an acre; and it shall
be a further condition of such occupa-
tion that the land shall be kept under
cultivation.

(¢) If the tenure of the settler is to terminate
at his deafn, and is not assignable.

(4) This part applies to the Protectorate and to a
part of the Sherbro district of the Colony.

5) The scope of this part appears o me to be of a
restricted mnature, and scarcely applicable to large
planting concessions, as, for instance, to an Bnglish
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company. It is intended toapply to “settlers,” z.e.,
persons, Buropean or otherwise, not subject to the
tribal authority, and the idea of settlement would
appear to imply personal ocenpation.

The Concessions/Amendment Ordinance, 1906, is of
capital importance. g

Section 2 provides that «no Chief shall have power
“ to alienate land for purposes of cultivation except
under the provisions of this Ordinance and of
¢ Part ITT. of the Protectorate Native Law Ordinance,
£ 1905, and no grant or other disposition of land for
the purpose of cultivation, except such asis made
under Fhe provisions of Part IIL of the Ordinance
aforesaid, shall be made by any chief without the
assent of the Governor.”

Section 3 provides that the Governor is mot to
assent to any such grant or disposition:—

(1) When the grant or disposition is of an area of
1,000 acres or under, unless he is satisfied that it is for
the benefiti of the chiefdom.

(2) When the grant or disposition is of a larger
area, unless he is satisfied that it is for the benefit of the.
\\[]Jole country, and either that the tribal administra-
tion will not be destroyed or imjuriously affected by
such grant or disposition, or that adequate provision
is made by the terms of such grant or disposition or
otherwise for the administration of the area granted,
by other means than the tribal system.

(3) When the grant or disposition exceeds 5,000,
acres, without the consent of the Secretary of State.

(4) Unless a certificate signed by the District
Commissioner of the consent of the principal men is
produced, and the terms of tlie grant or disposition
are put into writing and signed by the parties and
contain certain particulars, among others being :—

(e) Whether, or not, the interest of the grantee
may be assigned, or in case of death is
intended to devolve on his executors
adininistrators or assigns.

(f) Whether, or not, the grantee is to be entitled to
the palm trees or kola trees, rubber vines or
Tubber trees on the land.

(5) Any grant or disposition under the section is
not to he deemed a “ concession ” within the meaning
of the Concessions Ordinance, 1902, and no proceedings
in the Concessions Court are: to be necessary to
establish its validity. This subsection (5) was added
by Ordinance No. 22 of 1910.

By section 4 no proceeding is to be taken under
the Concessions Ordinance, 1902, to establish the
validity of any concession which has not been pro-
visionally recognised by the Govermor. Any con-
cession which has n6t been so recognised within one
year from its date, is to be null and void.

By section 5 any grant or disposition is to be
subject to any future conditions which the Legislature
may impose, and the assent of the Governor is not to
affect any question of law as to title or any other
matter as Detween the parties to such grant or dis-
position, hut to be an undertaking on the part of the
Governor that he will not prevent the grantee from
entering on the land or exercising any rights con-
ferred upon him by such grant or disposition, and
will not interfere therewith, save in so far as may be
necessary to carry out any order of a court of law or
the requirements of any present or future Ordinance.

By section 6 (as amended by Ordinance No. 10 of
1910) palm kernels, piassava, and kola nuts are not
to be deemed products of the soil within the meaning
of the Concessions Ordinance, and no concession or
licence tq gather the same shall'be made without the
assent of the Governor. '

To summarise the law under the Concessions
Ordinance :—

(1) To obtain validity, a concession involving
minerals, timber or wild rubber must receive
the provisional recognition of the Governor
within a year or become void. Having
received this provisional vecogmition, the
concessionaire still requires a certificate of
validity from the Courf to perfect his title.

(2) Concessions or licences to gather palm kernels,
piassava and koly nuts require the assent
of the Governor, and he is to be guided

<
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by the rules above referred to which are
intended to safeguard the interests of the
tribal administration.

(8) Grants for cultivation, when not under the
Protectorate Native Lands Ordinance, ave
made by the chiefs with the consent of the
Governor, who must be guided by the rules
above referred to.

Yet another Ovdinance was passedin 1911 to amend
the Concessions Ordinance. It is No. 16, of 1911, and
is to be read as one with the Concessions Ordinances
and the Protectorate Native Law Ordinance, 1905.
Section 2 provides that from and after the passing of
this Ordinance it shall not be lawful for any fribal
authority to enter into or execute anyagreement, deed,
lease, or conveyance whereby any land of a greater
extent than 50 acres shall be sought to be alienated
from such tribal authority to any person or persons
other than to the Colonial Government for a public
purpose, for a longer term than 99 years. Section 3
makes an assurance entered into in contravention of
the last preceding section “ void and of no effect.”

In introducing the Bill to the-Legislative Council
the Acting Attorney-General explained that under the
existing law, land could be acquired from a tribal
authority who were owners of land in the Protectorate,
and that a case of this nature had occurred in which
the land had been leased for 999 years. This would
doubtless be so, but T should have gathered from the
provisions quoted above that it was certainly the
intention of the Legislatuve that a grant of land of
over 50 acres could only be made with the consent of
the Governor or of the District Commissioner.

B.—The Forestry Ordinance, 1912.

This Ordinance is much on the lines of the Southern
Nigerian Ordinance. As I have pointed out, that
Ordinance provides for the constitution of forest
veserves and for the regulation of the cutting of
timber and the collection of rubber both on these
reserves and generally on native lands. The Sierra
Leone Ordinance provides for the constitution of
forest reserves and for the regnlation of the cufting
of timber and the collection of rubber and gum copal,
not on native lands generally, but on what are termed
<“restricted areas.”

“ Reserves ” may be constituted by the Governor on
any Crown lands in the Colony, and. at _the vequest of
a tribal authority, on any native lands upon which
trees and forest produce or any kinds thereof are
growing, o which are suitable for the production of
trees and forest produce. S

With regard to «restricted areas,” it is provided
that the Governor may, by order to be published in the
Guzette, constitute any Crown dands in the Colony,
and, at the equest of any tribal authority, any lands
in the Protectorate to be restricted areas, within
which the taking and collection of timber, rubber and
forest produce shall only De permitted under such
rules as may be made by the Governor in Council.
The distinction was thus put by the Acting Attorney-
General when he introduced the Ordinance into the
Tegislative Council : It was proposed to define two
« different areas, one to be called a forest reserve,
which would be exclusively reserved for the growth
of timber, the other kind of area would be known as
a restricted area. Thatwasone in which no attempt
would be made to interfere with the persons living
thereon except that all trees of commercial value
¢ would be strictly safegnarded, and only on a licence
would people be allowed to cut doym such “trees as
gum, rubber, or other trees of comme}'c-lal val'ue.’

Although there are some slight divergencies be-
tween the two Ordinances and the two sets of rules,
yet it is accurate enough for general purposes fo say
that what has been written as to Southern Nigeria
applies also to Sierra Leone, except that the words
“yostricted aveas’ must be substituted for the words
* native lands.”

HI.—Registration'of Tnstruments offecting Land.
The Registration of Instruments Ordinances 1906,
is much on the lines of the Registration Ordinance jn
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force in the Gold Coast and Southern Nigeria. Tand
as defined by the Ordinamce includes rveal property
and chattels real ™ in the Protectorate as wellas in the
Colony.

IV.—Acquisition of Land for Public Purposes.

The land for the Sierra Leone railway was acquired
under a special Ordinance, which was afterwards
extended to the Protectorate. g

The general Ordinanceis the Public Lands Ordin-
ance, 1898, which only applies to the Colony. Com-
pensation, where not a matterof agreement, is assessed
by the Chief Justice. The provision as to “unoceupied
land ” which appears in the Gold Coast and Southern
Nigerian Ordinances does mov appear in that under
review.

V.—Execution aguinst Land.

This subject, so far as the Colony is concerned, is
dealt with by the Execution against Real Property
Ordinance, 1906; section 5, makes it clear that the
purchaser of land sold by the Sheriff under a writ of
fi fa gets the title which he would have got if the
debtor had himself sold the land.

Under section 64 of the Protectorate Courts Juris-
diction Ordinance, 1903, payment of a judgment is
enforced against a debtor by seizure of his goods and
chattels.

GAMBIA.

T.—Land and its Alienation.

One is struck by the fact that in the Gambia there
is no legislation corresponding to the Concessions
Ordinance in the Gold Coast or to that covering the
same ground in fthe other territories. The reason, 1
suppose, is that here the Crown has assumed a much
stronger control over land than elsewhere.

The Proteetorate (Public Lands) Ordinance, 1896,
places all public lands under the control of the Admin-
istrator. Public lands are defined as—

(1) All lands in the Protectorate not in the actual
occupation of persons, or of the tenants,
agents, or servants of persons, who, at the
time when Her Majesty’s Protection was
established in the territory in which such
lands are situate, had by the laws and
customs of such territory an original or
derivative title to the said lands.

(2) All lands in the Protectorate belonging fo any
conquered or deposed ruler.

(3) All lands in the Protectorate which before the
establishment' of Her Majesty’s Protection
in the territory in which the lands are
situate, were vested in the ruler of such
territory as ruler, and not as his own private
property.

The meaning of this section is discussed in Ques-

tions 2953-2963, and is not very clear.

Section 4 provides that no grant, concession, or
disposition of public lands shall le valid unless made
by the Administrator, and no grant, concession, or
disposition of land in the Protectorate made in favour
of Europeans before the establishment of the Pro-
tectorate is to be valid unless approved by the
Administrator.

A set of rules were made under the Ordinance.
Under them the head chief and headmen of a district
have charge of the public land of their distriet.

No timber, fibre, rubber, gum, firewood, palm duts,
or, palm kernels are to be cut or collected from, and
no cattle are to be depastured on, public land without
a permit,

The Adminisfrator has power to grant licences
for a term of years to “»zesponsible and solvent
persons” to occupy tracts of public land for the
purpose of cutting timber.

The Public Lands (Grants and Dispositions)
Ordinance, 1902, empowers the Governor to make
grants, in fee simple or for any lesser period, of Crown
Jands in the Golony, or public lands (as defined by the
last-stated Ordinance) in the Protectorate.

S 2
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TI.—Registration of Instruments affecting Land.

This is dealt with by the Registration Ordinance,
1880, on the same lines as the subject is dealt with
elsewhere on the Coast. It applies only to the
Colony.

In 1904, the Land Transfer Ordinance, 1904, was
passed, providing for the registration of title. It
has never, as I understand, heen brought into opera-
tion, and by section 89 is to apply only to the Island
of St. Mary, with power to the Governor to extend its
operation to McCarthy's Island, British Kommbo, and'
other portions of the Colony administered under the
Protectorate system, or any of them.

WEST AFRICAN LANDS COMMITTEE : e

TIL.—Acquisition of Land for Public Purposes.

The Public Lands Acquisition Ordinance, 1901,
applies to the Colony and Protectorate alike. It is
practically the same Ordinance as the Gold Coast
Public Lands Ordinance, 1876.

IV.—FBwecution against Land.

This is dealt with by the Real Estate (Payment of
Debts) Ordinance, 1912, which is on similar lines to
the Sierra Leone Execution against Real Property
Ordinance, 1906,

1st August, 1913, WALTER NAPIER.

(C) MEMORANDUM BY Sz WALTER NAPIER ON THE PRINCIPLES OF NATIVE LAND
TENURE IN THE GOLD COAST AND SOUTHERN NIGERIA.

I—CoMMUNAT TENURE.

So far as I can see, the principles underlying land
tenure are in the main the same throughout all the
tribes on the West African Coast. Land, until the
influence of English legal ideas had been felt, Lelonged
to or was under the control of some community (be it
family, clan, tribe or kingdom). Although perhaps it
is natural to emphasise the main characteristic as lying
in the communal nature of the institution, yet too
much emphasis should not be placed on this aspecr,
for the action of individualsalways played an important
part in it. Thus Mr. Dennett traces the origin of the
communal system of holding land to the wandering of
an individual from his own community and his taking
possession of “ undeveloped and may be unoccupied
“ lJands” (10,937); and Mry. Chris. Johnson, Editor of
¢ the Nigerian Chronicle, says: “Itis a fundamental
“ lJaw in Yoruba that the individual who is the first to
‘ enter and settle upon a no man’s land (Tedo) and
is able to show at any time a mark of first occupa-
¢ tion, is the owner thereof.” (African No. 1048,
p. 220.) See also Bishop Johnson’s statement (African
No. 1048, p. 218).

Again, the allotment of lands belonging to a com-
munity is to an individual, though when transmission
of interest gradually comes to be recognised, it is not
transmission to an individual but to a family group.

The individual instanced by Mr. Dennett marries
and has offspring. A family is formed which expands
into a house or clan. As a rule, to which exceptions
exist, this or its representative head, is the land-owning
unit. In the country it is a village community; in a
town the town itself or one of its quarters. In such a
unit in the time when only shifting cultivation was prac-
tised, the chief ‘ each year pomt> out the direction in
which the farmers shall make their farns” (Dennett,
10,940). Above the head of the community may be the
head of the town or district; and over the aggregate
of towns and districts, the king.

In some districts, genemlly in those in the vicinity
of towns, some families acquire an exclusive ni:
particular parts of the communal land, whil
owning allegiance to the village head. My
thinlks this lepucents the gm\\th of an a ocracy
within the community. Here, I should mention, that
T use the word ““ family ™ in its broader sense as com-
prehending a patriarchal family or u joint family
(Sarbah’s *“ Fanti Customary Laws,” p. 62).

In Southern Nigeria, then, we find that land is
classed as belonging either to some community or to
some family.

Tn the Gold Coast, the nomenclature is d)ﬁerent
but the essentials arve the same. The land, for the
most  pa is called *stool land "—an expression
which needs some expl'lL'ltmn A stool is the emblem
of authority of a chief. "The stool of a king is termed
the ** paramount stool; " subordinate to him come the
stools of the Suh-divisionul chiefs, and below them
again the stools of the villige heads. According to
Mr. Crowther, all these stools viewed as land-owning
units are co ordinate and ‘“the privileges of one stool
are precisely equal to those of another” (Crowther,

99324). However this may be, it is certain that in
some cases the paramount stool exercises a substantial
control over the allotment of land by the subordinate
stools. TLand belonging to any of these stools is,
unless it has become family land—for this kind of land
is common enough in the Gold Coast, especially in the
towns—called “stoolland,” and this expression includes
land which is in the occupation of indiyiduals so long
the stool has a reversionary right over if.

Besides stool and family land, writers and witnesses
name other systems of tenure,as for instance, “ tribal ”
or “clan” land ; hut the distinction of these systems
of land from stool land is by no means clear; and any
differences which there may be do not seem to be of
material importance, so far as the questions before the
Committee are concerned. The fundamental prineiples
under)yingall communalland, whetherin the Gold Coast
belonging to a stool, tribe, or family, or in Southern
Nigeria to a community or family, appear to be the
same, viz., that the land is held by the chief or head
for the members of the community. tribe, clan, or
family, and is to be administered for their benefit.

This land. for want of a better term, T shall call
“ communal land.”

So much for the land-owning umts ;5 I now turn to
consider briefly the way in which these units utilise
their land, and the main principles of the tenure.

Land, T think I shall show, could not according to
ancient custom be parted with except for a temporary
pwpose. This temporary use and alienation was
supervised by the chief, assisted in many cases by the
elders of the community and would in the main be in
favour of the members of the community who had a
right to the allotment of sufficient land for their sus-
tenance. Where, however, there was an abundance of
Jand, strangers, members of other communities, would
be admitted, but on less favourable terms than members
themselves. Such strangers would often as time went
on intermarry with the community and become absorbed:
in it. In the earliest stages land would be allotted for
houses or taken or allotted for shifting cultivation. The
period of user, at fivst for life or a shorter period, in any
case determinable on bad behaviour, would tend in the
direction of security and greater permanence. The
family of an individual member would succeed to the
occupation of the ancestor, and gradually this right
of succession would be extended to the family of a
stranger occupant.

I now propose, Firstly, to consider the nuture of
an occupant’s right, to show that it was by native
custom of a dalenslble natuve, incapable of alienation
and ineapable of expanding into absolute ownership.

Secondly, T shall discuss the question as to w! hether
land could be alienated by a community by ancient
native usage.

T shall as far as possible in this Memorandum deal
with the decisions of the Supreme Courts as being, as
My, Buchanan Smith in his valuable contributions puts
them, * probably the most reliable source of informa-
“ tion in so far as they give an unbiassed account of
« the native views befole the question had assumed a
« controversial character ” (African No. 1048, p. 223).
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1.—The Nature of an Occupier’s Right.

M. Philbrick, acting Chief Commissioner of Ashanti,
Lhui describes the present position in Ashanti (Papers,
p. 14).

“ (1) When the Indwidual Cultivator is one of the
Community—Every member of the com-
munity has the right to the user of as much
of the soil as he needs for cultivation, either
shifting or permanent.

He receives no grant or licence from the
heads of the community, but as a member of
the community he has to perform certain
obligations, such as—

(a) Contribution towards debts.

(b) Personal service on chief.

(¢) Contributions from his crops to the
heads of the community.

These contributions vary very much.
Normally they are trifling, but a chief would
call for a larger contribution if a big custom
were taking place or if he needed to make
presents of considerable quantities of food.
So long as these ohligations are performed
he cannot he disturbed.

“(ii) When the Individual Cultivator is a Stranger.
—Up tonow, such is the quantity of available
land, a stranger has made no contribution
from crops he has obtained by shifting cul-
tivation for his own use, but strictly he
requires verbal licence from the community
and should pay a proportion of his crops to
the community.

Tf, however, he intends to grow cocoa or
other crops for profit, it is mow the esta-
blished custom for him to obtain a verbal
licence from the chiefs and elders and to
arrange to pay a proportion of the crop as
S o o o

The consensus of opinion among the
chiefs seems to be that as long as the
stranger pays thisrent he cannot be disturbed,
but cases have oceurred where a stranger.
having become for some reason obnoxious to
the community, has been turned off the land.”

I quote this, as it gives a vivid picture and draws a
clear distinction between the case of a member, and of
a stranger, cultivator.

Mr. Justice Smith, in an Opinion written in 1891,
and printed on p. 271 of “Fanti Customary Laws.”
says, “ Bach subject of the king or chief has a right to
“ have allotted to him a portion of the stool land for
caltivation. . . . To natives other than subjects of
the stool, permission may also be granted to cultivate
< stool property; but this permissionis granted by the
¢ king or chief with the concwrrence of his headmen
or councillors. To obtain pernfission, rum or some-
times money is given, more or less as the applicant
is or is mot subject of the stool, portion of the
produce of the land being from time to time given
to the king or chief as the case may be. But this
partial alienation vests no right whatever in the
cultivator of the soil beyond his right of tilling the
ground No time is specified as to the duration of
the grant; but as soon as the grantee ceases to
cultivate the land, it reverts to the stool. Even
¢ during the period of cultivation, should the grantee
« assert a title to the land in himself, he forfeits his
¢ right to continue the cultivation and is at once
« ejected from the land.”

My, Sarbah, in his work on “Fanti Customary
Laws,” deyotes a chapter to “ Tenures”” On p. 66
he says : ““ According to native ideas, there is no land
 without owners. What is now a forest or unused
# land will, as years go by, come under cultivation
““ by the subjects of the stool or members of the
< yillage community or other members of the family.

“The granting of permission to others (sic) and
“ outsiders to reside on or cultivate the lands of a
« family, a stool, or a village community, is a practice
““ of the greatestantiquity, and was in times past more
“ universal than sale of land, which is of comparatively
“ modern growth.”

' Then, on p. 68, after making the important observa-

tion that “ It must be horne in mind that no person

“ can acquive by long uninterrupted possession, an
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“ adverse title against the ownsr of property, through
“ whom or whose ancestors possession was first
“ acquived,” he proceeds to explain the following kinds
of tenure :—

(i) Sowing tenure.

Under this a right is given to use land for
one sowing season, the representatives ofy tenant,
dying before the erops ave garnered, being entitled
to reap them.

(i1) Annual tenure.

Under this a licence is given to cultivate vutil
such time as the owner shall by motice deter-
mine it. On the death of the tenant © his heir
“« or successor after motifying the owner and

‘ after certain ceremonies, acquires the same
¢ vights and privileges until the landlord gives
notice to determine the tenancy, when the land
* goes back to the owner with all the improve-
‘ments thereon. But the owner of the land is
not entitled to such crops as are sown angd
reaped yearly, unless the tenant has failed to
remoye them affer due notice. Where the
owner of land gives to a person permission
to cultivate a portion of his land and this
* person and his heirs continue the cultivation
of such land, for upwards of forty years, with-
out paying any rent or giving any produce
therefrom to the owner, such long po:session
does not destroy the title of the original owner
¢ and his representatives.

“The original owner or his successor can at
any time go upon and retake possession of the
* land as soon as the tenant asserts an adverse
« claim to it. In the absence of such adverse
¢ claim, he cannot disturh the quief, enjoynient
“ of the tenant without prior notice to the
 tenant that he requires the land.”

Abehem tenure, a tenure of palm land.
Building tenure.

“Lands so granted are resumable by the
grantor and his successors on failure of suc-
cessors in the grantee’s family.

“Lard so granted is inalienable, except with
the express consent and concurrence of the
grantor, if it be his self-acquired property; but
if ancestral or family property, then the consent
of the persons entitled to the reversion and who
have an interest in it. and who are usually con-
sulted before any alienation is made, must be
gained.”

Mr. Sarbah, in the same volume and in his volume
of * Fanti Law Reports,” gives several instances of
these tenures. Thus, on p. 159 ot the “Famti Cus-
tomary Taws,” he reports the case of Eccobang w.
Hagan. Theras ths referees, who included Mr. Sarbah
himself, were asked by the Court, * The owner of land
‘“ gives permission to a person to cultivate a portion
¢ of the land; this person and his heirs continue cul-
 tivating the land for upwards of forty years, paying
“ mo rent and giving no produce to the owmer; by
* mative law, does this prolonged possession destroy the
“ fitle of the original owner?” The veply was, “T
“ say and affirm that such prolonged possession does
“ not destroy the title of the original owner.” The
Cowrt accordingly found that the land ¢ claimed by the
« plaintiff was held by the plaintiff at the will of the
« defendant, and that the defendant before entering on
¢ the land gave notice to the plaintiff and that the
“ defendant by entering on the land after such notice
L4 . did not commit a trespass.”

In Aworthchiev. Aidgun (1890) Fanti Law Report, 56
it was held that where a person was permitted to build
a house on land and the house went to ruins, the tand
reverted to the owner,

Before leaving the Gold Coast, T would call atten-
tion to a remark of Mat Kolie in the course of his eyi-
dence, taken by Mr. Belfield (Cd. 6278, p. 59). © In the
* case of those plantations which are situated on stool
*¢ land the rightsof the owner Are limited to culbure and
< usufruct. There is no right of alienation,” and to
the statement of Sir B. Griffith, that a person to whom
stool land has been allotted for permanent cultivation
cannot sell and give a title to the land (14,531 et seq.).

The tenures described by My. Sarbah, who writes of
them in the technical terms of English law, as is natural
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as he was an English barrister, are very similar to those
in Southern Nigeria. It inust be kept in mind that the
length of British influence in Nigeria is very short
as compared with that of the coust towns of the
older Colony, though it is true that the Portuguese
were in Benin City in the 16th century. ILagos,
which was the first scene of Buropean penetration,
played no part in the early history of European trade
and settlement, and it is not known to have been
inhabited before 150 years ago. In the early part of
the nineteenth century it was a thriving centre of the
slave trade. Im 1857, the English interfered and a
British Consular Agent was appointed to reside there
in 1861, the cession of this island to us took place
£L1¢oas. Historical Geography, vol. iii. 226). We are
hus able to get a cleaver view of the pure native land
tenure in Southern Nigeria than in the Gold Coast, and'
to trace the events by which its principles were
endangered.

The following cases relate to agricultural Jand. Tn
Callamand ». Vaughan (1878), the question was whether
a grant for agricultural purposes determined when the
land ceased to be used for such purposes. A Govern-
ment Suryeyor deposed as follows:—“1 have given
< much attention during the last 20 years T have heen
¢ here to the land laws of the country. I have always
< found that land is only given for so long us it
‘ is occupied, that after abandonment. any one of
* the people of the covntry may occupy it without
< special permission, hut that a stranger would have
¢ to get permission.”

The Chief Oloto deposed, “ One of my powexs has
< been to give lands to any person who wanted to
¢ work. When any person applied for land I sent my
< staff man with him to point out uncultivated land
< that he could have. When land is given a man it
- does not descend to his children, When he dies T
¢ receive it back.”

On the facts, the Cowrt found that there had leen
abandonment and that the grant determined accord-
ingly (Papers, p. 246, and Oral Evidence, p. 524).

In Eshugbayi Oloto ». Dawodu (1904), the following
evidence was given by a chief:—

«Q. Is the grant ever given so as to deprive
the stool of grantor of that land absolutely ?
“A. No, it is only granted to work.

« Q. When grantee dies, is anything required -

of his successor ?

+*A. He will come and ask permission from
owner of land to continue.

Q. If he does not ?

« A. The owner will send a message to him.

Q. If he still insists on not coming ?

¢ A. Then fetish is put on the farm.

« Q. Can the grantor then take.the land
away ?

“A. Yes.” (Oral Evidence, p. 523.)

In Idewu ». Ogubiyi (1878), the Court said, “T
** quite agree with the Assessors in thinking it has also
¢ heen proved that the Custom at Amowoo in making
< grants of land, is that the use of palm trees, except
« for domestic purposes, is reserved to the natives o
“ the place, and that when land is given to a s aer

is on the condition that he does not in any way
nterfere with this right of the natives. I see mno
< reason why the observance of this Custom should
¢ not, when necessary, be enforced by this Court.”
(Papers, p. 246 and Oral Evidence, p. 526.)

In the case of Odu of Ikeja v. Abikoye of Ikeja
, the Bale of Ewu deposed, “It is our custom
g 1 sant land to those who are mot chil-
< dren of the soil to keep the palm trees for the
* people of the country whoreap the palm nuts, but do
¢ not cave to farm the land . . . . The custom I have
“ gpoken of was in force as long as I can remember,
¢ and in the time of my father and grandfather.”
(Papers, p. 246.)

Again, in the case ¢f Oyinkan ». Mokoogun, the
Ohief Justice said that it was “eclear that in the
< Jebu country great cave is taken to prevent a
¢ stranger from acquiring any permanent interest in
< land which can be transmitted to his children, so
+ much so, that he is not allowed to plant permanent
< crops such as ¢ocoa or kola,” and he held that the
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children of a tenant could not succeed to the tenancy
without the consent of the landlord. (Papers, p. 248.)

The following cases have reference to building
grants.

In Chief Eletu Odibo ». Seidu Salako (1882), the
Assessors informed the Court that the following were
points of native law :—

(1) That when persons were allowed by another to
live and build on land and that permission
was accompanied by the ceremony described
in the evidence of the kola nuts and rum,
that land belonged for ever to the persons so
allowed to build and live, their heivs and
successors, until some wrong was committed,
and that the mafive word for wrong is
“bubwru,” which means some gross crime.

(2) That the sale or attempted sale by the person
so entitled to live and build on the land is a
gross crime or *bubuiu.” (Oral Evidence,

D. 523.

In Ajosheh v. Efunde (1892), evidence was given
by a chief, *“The white-capped chiefs have the power
““ to dispose of land. They cannot sell land. No
¢ chief could sell land. Tf land is given to a man
and he builds on it a house, he could not be turned
out if he did not do anything wrong (that is to say,
¢ for example, if he took the wife of a chief, or tried
to poison the chief who gave him the land).”

Sir John Smalman Smith, the Chief Justice, in
giving judgment, said “ As a rule, the tenure of land
 among this people represented merely the right to
< the beneficial use of the land subject to the obliga-
‘“ tion of service to the chief who granted it, or the
 payment of tribute as the case may be. The chief
« could meither alienate the land nor disposses the
“ grantee so long as these obligations were fulfilled.””
(Papers, p. 246 and Oral Bvidence, p. 525.)

In the case of Ashogbon v. Juradu Somade (1885),
the Judge made the mote that “six white cap chiefs
« being present, I asked whether it was in accordance
with native law that the chiefs should thus recover
¢ possession of houses held on service, when service
¢ was refused by the tenants. The chiefs unanimously
¢ replied it was native law.” (Papers, p. 248,)

The case of Moses Johnson ». Weto (1895), arose
outside Lagos; the following evidence was given.
“ According to Popo custom land ecannot besold. Land
¢ is sometimes given to a stranger to work on and
¢ live on. That stranger cannot sell the land. TIf the
* stranger sell the land, the land will (sic) belong to
¢ the man to whom it is sold. The owner will get it
back. Tf the stranger do not sell the land, but only
¢ pawn the palm tuges on the land, the owner can still
geb back his land.” (Oral Evidence, p. 526).

No. 9.—Pinnock v. Oyeshile (1911) had reference
to the Customs in Oyo. The following evidence was
given, “If a stranger comes to Oyo and asks for land,
« the Alafin gives him the land. He is allowed to
farm on it or to build on it if he likes, but cannot:
sell it wi hout the permission of the King. The son
¢ of the stranger can go on staying there provided the
¢ father never offended the King.”

Further, «“ A stranger will ask for land from the
Alafin, when he can farm on it or build or use it as
he likes, but not sell it. If he does not offend, his'
children can live on the land; but if he offends, we
¢ drive him out.” (Oral Evidence, p.

The case of Fernandez v». Shepherd (1906) arose in
Tbadan. The following are some passages from the
evidence of the Bale:—

person, according to mative law, who gets
land cannot pass it on without the approval of
the grantor. This applies equally to an Ihadan
man and to a stranger. If a grantee passes on
land, T will speak to him and say,  Why did you
give up that land without consulting me? *  Tf
he beg, I will leave it with him because I have
alveady granted him. He must beg me Il
leave it with the man he gaveit to, but if he
does not beg me, Il take the land from him.
He must beg me with presents.

Q. Suppose the man to whom the land is
transferred isa stranger, do the same principles
apply 2

A Yes:




DRAFT REPORT, ETC.

Q. Under what civcumstances can a grantor
turn a grantee out of land according to native
law and custom ?

A. (1) If heis impertinent to me; (2) If he
does not give me service when requived; (3) If
I am sick and he does not minister to me; (4) If
he does not give me some of the proceeds of the
farm, such as palm oil, corn, and yams; (5) If he
is a thief, a bad man; (6) If he disposes of land
without my approval; (7) If he has made bad
mediecine to injure people generally; (8) Tf he
calls title of landlord in question; (9) If he takes
the grantor’s wife or any of his relafives.
(Oral Evidence, p. 527.)

The case of Obadiah Johnson v, Maraimo, discussed:
by Mr. Willoughby Osborne in his evidence, is also
important. (14,858 et seq.)

On the point that the interest of the cultivator
cannot by lapse of time ripen into individual ownership,
T would add to the observation of M. Sarbah, quoted
above, and to the decision in the case of Lccobang
v, Hagan, a further dictum of M. Sarbah, F.0.L
p. 64, with regard to clan property, By no length of
“ uninterrupted enjoyment can any one acquive any
« title adverse to the title of the whole clan,” and the
opinion of Mr. Furley that *“it is, however, a recognised
« principle of native custom that title to land can
« mever be acquired as against the original owner by
« long and uninterrupted possession.” (Papers, p. 21L);

That the same rule is applicable in Southern
Nigeria appears from the evidence of Mr. Willoughby
Oshorne. In question 14,803 he was asked with refer-
ence to a claim that land seized under a writ of fi fa
was mot the property of the debtor, but family land.
 Suppose, as a matter of fact, the man* (the occupant
of family land) “had dealt with the land as the owner
“ for a considerable time and that there was no
« ayidence of the family having intervened in any way
# or having had any interest in it, would that operate
“ largely on the decision of the Court?” His reply
was: ““Yes, it might. though at the same time the
<« mative has no idea of prescription. Their titles can
“ meyer ripen by preseription.” i

To sum up this part of my argument, T think it is
established that by ancient custom the right of
oceupancy —though tending in the direction of security
and greater permanence—was of a defeasible nature
incapable of alienation and incapable of expanding into
absolute ownership. To use terms of English law,
there was a right of reversion on the part of the com-
munity which could be used to enforce performance of
the customary duties due from the occupant to the
chief as head of the community, axd this right could
not be lost by prescription.

5 g :

II. Can a community, acting in accordance with
ancient native custom, transmit an absolube in-
terest toan individual ?

Tt will be noted that I limit the question to aliena-
tion to an individual; for absolute interests, so far
as such existed at all in the native mind, must
have passed by conquest from the earliest times
Mr. Crowther places the subject of alienation from
one community to another rather prominently in his
evidence., He thinks the practice of one communiby
borrowing money from another on the security of land
has the sanction of ancient usage, but doubts if this
involved *the permanent right.” (9992.) Whether
he thinks that the instances of alienation involying the
permanent right, which he cites, had the sancbion of
ancient usage is not clear. (10,024, 10,341.) - D

There is evidence from the Rev. A. W. Wilkie
that the Bfik tribe in Southern Nigeria were recent
settlers and that there is certain proof of their settle-
ment as early as 1809. The former occupants sold
i land to the Efik, but whether this was under
“ compulsion or a recognised part of their own system,
« T am not able to say.” (Papers, p. 195; see also
Prince Bussey, 12,673.)

GorLp COAST.
The question propounded is not easy fo answer for
contact with Buropean civilisization since the building
of the first fort in 1481 has brought the natives of.the
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towns into associntion with Buropenn ideas of pro
perty, and it is with this elass of native, and not with
the country people, that the Judicial Assessor and the
Supreme Court have had to do.

My, Sarbah, on pp. 85 and 86 of Fanti Custom-
ary Laws, says : “The careful student will doubtless
“ not fail to observe that, of all things, land is about,
the last thing which became the subject of an out-
and-out sale, Owners of land were as reluctant
and unwilling to part with their land and inherit
ance as was Ephron the Hittite to sell a burying
place to Abraham as recorded in the Holy Whit.
Rather than sell his land, the Fanti landowner
prefors to grant leave to another, w friend or alien,
to cultivate or dwell upon it for an indefinite period
of time, thus reserving unto himself the reversion and
the right to resume possession whenever he please,
This is the reason why the first European settlers
could not buy the freehold of the sites of their forts
and castles, but had to give puy notes securing to the
owners certain annual rents.””  Again, on p. 89:
“It should he moted, while on this point ” (the power
of wn individual owner to sell) ““ that, with the excep-
“ tion of the coast towns, where there is much contact
with European ideas, self-acquired or private pro-
perty in ifs strict sense does not exist over the
whole country because the family group is of the
« oatriarchal type.”

My, Justice Hayes Redwar put the old custom
in restraint of sale yery strongly in 1893 in the case
of Kwesi Abessibro ». Kofa Ama, F.L.R. 78, “It
“ s plain that according to the contemplation of
ancient customary law (as embodied in numerous
decisions in this Court as well as indicated by the
avidence in this case), there is no such thing in the
interior as an absolute transfer of lund as betyween
natives, whether by sale or gift, and the only thing
that passes is the usufruct or licence to use the
land in certain ways as disclosed by the agreement
* hetween the parties,” and he held that in the trans-
action the snbject of the case only such a licence was
given (see also Hayes Redwar, Comments on some
Ouxdinances of the Gold Coast p. 75).

Mr. Casely Hayford in his work “The Truth
about the West Afvican Land Question,” p. 56, says:
“But in the Customary Law we find no trace of
 individual ownership”; and again, “with this im-
“ portant qualification, namely, that the family in
< the Customary Law is the unit. for the purpose of
* ownership, we may now proceed to distinguish
ip from Paramountecy.”
rowther, in his evidence, says that it is
entirely a modern condition that an individual should
own land, and therefore it follows, I think, that in
his opinion. a community would not in accordance
with ancient custom alienate land in perpetuity to w
private individual (10,183). He expressly says that
alienation by one individual to another would he
invalid (10,156).

My. John Maxwell, Commissioner of the Western
Province, says: “ The chiefs are prohibited by their
 mative customs from selling the stool lands outright.”
(Papers, p. 17.)

My, Furley says that the acquisition of lands by
individuals “was not found among the old natiyve
communities.” (Papers, p. 22.)

My, Willoughby Oshorne was asked (14,908), ** You
“ are of opinion that in accordance with the old native
“ custom there was no alienation of land in the Gold
“ Ooast?” His veply was, “I do not think so. T do
“ not think there was any individual ownership.”

This seems also to be the opinion of Siv P. Smyly,
(8069) as of Mr. Dennett (10,052). 2

Sir Brandford Griffith's view (14,035) is that  there
 was little or no buying in the far-off duys, and as it
¢ was not the practice to sell land, so it got to be sai
« that it was the cusfoin not to sellit. TIn niy opinion,
“ there was no custom on the ;))oiut aball.”

‘

0

SoUTHERN NIGER(A
Sir T. C. Rayner, Chief Justice of Liagos, v
1898, says “the notion of individual owner
¢ quite foreign to native ideas. Tiand belon,
“ community, the village, or the faumily, neve
« individual.” Tand Tenure in West Africa, 2.
S

ip s
o the
to the




144

. In the case of In ze Chief Hshugbayi Oloto (1899),
the Acting Queen’s Advocate contended ‘that the
Chief had no vight to sell the land, but only to let it.”
Unfortunately the Court did not decide the point
finding that the alleged sales were not established.
(Oral Evidence, p. 523.)

The custom in the Popo country was suceinctly put
by the Assessor in the case of Johnson ». Weto (1895).
 According to Popo custom. land cannot be sold.
“ Land is sometimes given to a stranger to work on
¢ and live on. That stranger cannot sell the land.”
(Oral Evidence, p. 526, and see Osborne, 14,859 et seq.)

The custom in the Oyo country was stated in the
case of Pinnock v. Oyeshile (1911). “If a stranger
“ comes to Oyo and asks for land, the Alafin gives him
¢« the land. He is allowed to farm on it or to build on
¢ it if he likes, but he cannot sell it without the
¢ permission of the King.” (Oral Evidence, p. 527.)

In the case of Fernandez v. Shepherd (1906) a
purchase was set aside on the ground that there could
not be alienation in perpetuity. (Oral Evidence,p.527.)

The conclusion which I am inclined to draw from
the above evidence is that both in the Gold Coast and
Southern Nigeria it was not in accordance with
ancient enstom for a community to convey an absolute
interest in land to an individual, or in other words
that ancient custom did not recognise individual
ownership. .

II.—INDIVIDUAL OWNERSHIP.

Tt will be advisable to treat this species of owner-
ship in the Gold Coast and in Southern Nigeria
separately.

GorLp CossT.

In those parts of the Colony— generally towns
which have heen subjected to Buropean civilisation—
we find a system of owuership by natives and others
bearing striking resemblances to an estate in fee simple
in Bngland. This I shall call “native individual
ownership * in contradistinction to the' original system
which for want of a better term I have called communal.
The distingmshing feature of this later form of owner-
ship was that the person possessingit had the unlimited
powers of alienation, iuter vivos, possessed by an owner
in fee simple according to English layw.

T have searched in vain for anyaccount of the mode

in which this ownership orviginated, and in this connec-
tion I would quote from the speech of Sir William
Maxwell in the Legislative Council, on the second
reading of the famous Land Bill: “I have not heen
< able to find that any consistent theory on the subject
¢ of tenure is deducible from such decisions as are
*¢ available.” s, p. 274.)
m back on first principles, and
have in the first instance to satisfy myself as to the
proper construction of Section 19 of the Supreme
(Court Ovdinance in connection with those sections
which precede it.

The following
Jjustified :—

(1) Primarily, English law is introduced.

(2) To this, there is an exception which requires
all cascs between natives as to the tenure,
transfer and inheritance of land to be
decided in accordance with native custom.

(3) To this exception there is a further exception
re-introducing Bnglish law in any case
where a party to a transaction has agreed
either expressly or impliedly that his
ohligation :onnection with such trans-

propositions appear to me to be
2

in
action are to be regulated by English
< lay.

(4) This sub-exception does not allow a vendor
and purchaser of land held under native
tenure, by contract to agree that the
land in futuve shall be held under English

law; but it has merely reference to
matters wiich may be the subject of con-
tract Detween parties. Thus, a native
individual owner might create a mortgage
having the attributes of an English mort-
gage; or he might create a lease having
the attributes of an English lease. Eyen
in this case it would not be pccurate to
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describe the land as “held under English
tenure ' ; as the interest of the mortgagor
or mortgagee (if he is a native) would pass

* in accordance with native law, and the

land would, when the mortgage was paid
off, resume all the incidents of 'native
ownership.

The case of Swanzy v. Bordoh, quoted supra on
p: 126, 3s a case where the Court held that a native
borrower had made an English mortgage of his land
and not a native pawn or pledge.

Assuming that my conclusion that land could not
be alienated according to native law is correct, on what
principles did the Courts recognise alienation ?

According to the general principles I have indicated

" the decisions which establish the rights of communities

and families to sell should have been based upon proof
of some later native custom sanctioning transfer.

‘Whether the earliest decisions depended upon
proof of some such custom, there is, so far as T am
aware, no record : butno doubt the influence of English
law operating through an English judge and through
native Counsel trained in the principles of English
law, must have largely conduced to the result.

However, by the time Mr. Sarbah wrote his book
on Fanti Customary Laws, the principles of alienation
and private property were established, and he assumes
thab the right of out-and-out sale did exist, and only.
discusses the conditions under which it is valid. The
point in issue is always as to whether the parties
whose consent is necessary have given their consent:

In the case of Barnes v. Atta (1871), F.C.L. 169,
the validity of a sale of sfool property was in question.
There M. (afterwards Sir D. Chalmers) said: “I
« apprehend that not even the regular occupant,”
i.e., of the stool, ©could alienate property without
 some concurrence by the people of the stool who
¢ have an interest in it, and are usually consulted on
< such a matter,”

With regard to family land, there are several cases
ic which the matter was discussed. Thus, in Tokoo
v. Asima (1870) F.C.L. 168, it is stated, * Per Samuel

* Christian—yvhole family must concur in sale. The
« present members of the family may agree to put
< away the house.”

The matter came before the full Court in 1878
in the case of Bayaidee v. Mensah, F.C.L. 171;
there all the members of the family had not con-
sented to the sale, but the purchaser had possessed
the land for a series of years in undisputed owner-
ship, had cultivated and improved the land and
established a homee upon it. The Court held that
whatever right of impeaching the sale the family
possessed was barred by their acquiescence, and the
plaintiff's continued conrse of undisturbed possession.
In the cowrse of the Judgment the Court said: © Now
although it may be, and we believe it is, the law
¢ that the concurrence of the members of the family
ought to e given in order to counstitute an un-
impeachable sale of family land, the sale is not in
itself void, but is capable of being opened up, at
< the instance of the family, provided they avail
« themselves of their right timeously, and under
< civeumstances in which, upon the rescinding of the
¢ bargain, the purchaser can be fully restored to the
< position in which he stood before the sale.”

This case was followed by Sir Joseph Hutchinson,
the Chief Justice in 1890 in Assraidu v. Dadzie, F.C.
L. 174. The importance of this decision is, that the
Court recognised that the question as to the:power of
a famfly to make a gift of land was a matter to be
decided according to native law. The Court said:
< This case must be decided according to native law;
<« that is, I ought to give the same judgment that a
<« native Court judging honesfly in accordance with
« native law and custom . . ought to give.”
The case is worthy of study, as it illustrates the nature
of the transactions which were taking place with
regard to land'in the early eighties and the difficulties
of obtaining evidence of native custom. It was twice
heard by the Chief Justice, and on the last occasion
he stated that the evidence as fto the circumstances
under which family land can he absolutely sold was so
contradictory that he could not place any reliance
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aupon it. He accordingly followed the decision of the
Full Court already quoted.

Mr. Sarbah SomeRup the matter on p. 90 of Fanti
Customary Laws. *The head of a family cannot
« without the consent of, or notice to all the prineipal
« members of the familv. ar the gveater part thersof.
« alienate any part of the hmllv immovahle posses-
« sions, and if such consent is secured, the alienation
* must be for the benefit of the family. either to
« discharge w family obligation, or the proceeds of
« such alienation must be added to the family fund.”

To sumup, then, it seems clear that throughout the
whole' of the Gold Coast—stool and family land can,
apart from the Concessions Ordinance, be sold, pro-
vided that the parties whose assent is required do so
assent, and that the sale would confer an absolute
interest on the purchaser.

Whether it was custom that preceded Judicial
or judicial decision that preceded custom, it is,
think, clear that customary rules were evolved round
the 1dea of individual ownership. One instance of
this is the mode in which a sale could be effected.

Mzr. Bruce Hindle, Attorney-General in 1896, in a
report on native customs with regard to land set out in
Fanti Customary Laws, p. 276, and Mr. Phillips, a
Deputy Commissioner, in his answers to certain ques-
tions put by us (see Papers, p. 18), both describe a
ceremony whereby stool property is sold by native
authorities to an individual to be held as private
property. The account they give is substantially the
same and involved the tearing asunder by two parties
of a palm or other leat; but whereas Mr. Bruce Hindle
gives the name of the ceremony as Foyibah, Mr
Phillips refers to it as cutting the Guaha. Siv W. B
Guiffith, in his evidence (14.035) and in Vol. 7 of the
Jouwrnal of Comparative Legislation, p. 275, describes
under the name of cufting the Guaha another cere-
mony which involved the cutting of a string of Cowries,
and he expressly states that this ceremony was applic-
able to a sale by one individual to another (14,052).

Mr. H. M. Hull. C.M.G., in a Report on Tenure in
the Gold Coast, published in 1895. p. 35, also refers to
the ceremony as taking place letween individuals and
gives the names used for it in Tchwi, in Acera, and in
Ewe or Krepi.

The explanation perhaps is that cutting the Guaha
was originally applied, as Mr. Phillips states, to the
sale of stool property to: be held as private property,
and was afterwards extended to resales of land which
had become, through alienation by a stool or family,
private property. Mr. Willoughby Osborne with
reference to the ceremony says (14,907), “I should
« think that if it refers to an out-and-out sale it is
< probably of recentintroduction.” (See Sir P. Smyly's
“ evidence as to the ceremony, 80638.)

Later on it would scem claborate ceremony dropped
into disuse.” In a case referred to by Sir B. Griffith,
Basel Mission v. Bruee (1899), F.L.R. 99, evidence was
given that in the case of land the bhoundaries of which
were plainly demarcated, the property passed on a
verbal agreement and on payment of the price.

In still more modern times, deeds became usual, in
the towns at any rate.

Sir 'W. 'B. Griffith in his Jndgment in the Tarkwa
Railway Mining Concession (1911) says with reference
to the Land Registry Ordinance 1895 :.—“No doubt
< the fact that a sale of land by native customary
*“ law may take place without writing adds fto the
* uncertainty of tifles in this Cvolony; but it eannot,
interfere with the expressed intention of the Tegis-
lature. ‘Except in the bush, sales of land by native
custom are' of unfrequent occurrence, and year by
year theywill become less frequent
is only the peculiar position of this Colony i
allows a parol sale of land amongstnatives ; in most
places the Statute of Frauds or some similar enact-
ment forbids it; here we are bound to pay respect
to native customary law and consequently to permif,
* hetween natives, sale of land by parol.” (Papers,
‘5 p. 981

The leasing for long terms of timber and mining,
rights, whether to Europeans or natives. was of com-
* paratively late origin, and was made by deed regulating
the rights of the contracting parties.
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Natwre of Native Individual Ownership.

It is important to obtain as clear an idew as we can
as to the meaning of the term “individual ownership ™
and cognate expressions.

If an Bnglishman were told that he was acquiring
individual ownership. he would think he was getting,
an estate in fee simple or something very like. He
would expect to have a rvight of disposition hy sale.
mortgage or otherwise, without the consent of any
other person during his lifefime, and a like right
by will to take effect upon his death, whilst in the
event of his dying without exercising this vight, he
would expect the property to pass to bis heir at law,
or, if he were familiar with the provisions of Colonial
legislation to his administrator for his next of kin.

The questions I should like to clear uyp ave, fivstly,
what is the native conception of “individual ownership.”
and, secondly, what ave the legal rights arising out of
the ownership ?

My, F. Crowther's view is that this institution amony
natives has not *“the sanction of ancient customary
right.” Hesays, “ It is the question of individual owner-
¢ ship which presents the veal difficulty. But even in
¢ this question it must he borne in mind that polygamy
and othersocial conditions, coupled withinherent ideas
as to the communal character of land, give even to the
individual owner an affinity to the family owner suffi-
cient to confuse the outlmes of a too rigid cls
¢ cation 7 (9992); and again, “Tt is very dltﬁcult
* native to understand individual ownership.

It is
conftrary to his ideas. He has at the back of his

* mind the idea of communal ownership. He may see
* a certain advantage in individual ownership, but the
* conception generally is contrary to his ideas”
(10,048).

An interesting instance of what to an English
lawyer might seem a confusion of ideas was given
by Chief Mate Kole in his evidence befove M.
Belfield (p. 58, (Od. 6278). “In the case of private
“ ownership which is possible in some instan
“ the land is quite out of the control of the chief.
* The sale of such land is subject to the con-
“ sent of fhe owmer’s family.” Again, on the next
page, speaking of permanent plantations, he says:
*“ Most of the plantations are the individual prope
© of the owmer, and these properties can he sold
* without reference to anyone but members of Lhe
‘“ owner’s family.”

M. Casely Hayfold in “The Truth about the West
“ African Question,” p. 56, says: “ Butin the Customary
¢ law we find no trace of individual ownership. What
*“the head of a family acquires to-day in his own

¢ individual right will, in the next generation, be
“ quite indistinguishable from the general amcestral
property of which he was a trustee. Even during
*“ his lifetime the person on the stool scarcely makes a
difference in his own mind hetween what he received
 as family property and what he adds thereto by his
own exertions. And the law of succession furnishes
* the best reason for the phenomenon. Both what
« came to the head of the family and what he has
“ made, pass, at his death, to his uterine brother.
* cousin or nephew, as the case may be, who being the
only possible and legitimate successor to the stool-
holder, the latter gladly regards as the trustee in one
¢ sense and one of the beneficiaries in another sense
“ of all after his death.”

‘What are the legal rights arising out of private
ownership according to law ?

The rights would, I think, vary according as the
owner was a Emopean or a native, the rights ar
out of a Buropean ownership being eupml]y those
according to English law. With this I am not furtRer
cone Prnod and T would proceed to consider the rights
arising out of ownership hy a native.

First, then, as to the estate held by a native in land
held by him in private ownership, Mr. Sarbah says (p. 65
et seq.), Strictly speaking, the term ‘fee simple’ as used
* in English law, cannot be corvectly applied or used
* when spea,l\mg of the highest kind of the tenures
* obtaining on the Gold Coast. . . . The King, by the
law of England, is the supreme lord of the whole
¢ soil.  Whoever, therefore, holds lands, must hold:
* them mediately or immediately of him; and while
< the subject enjoys the usufructuary possession, the
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* absolute and ion remains in the
King” (Co. Lit. 1a). *“As far as the Gold Coast is
concerned, this portion of the English law does not
apply, for it isa group of territories under native rulers
taken under British protection ; it is British territory,
but not so by conquest or cession ; as a matter of fact,
the Colonial Office stated on the 11th day of March
1887, a8 pubhshed in Parliamentary Blue Book of that
year, that it/ is inaccurate to state that after the suc-
cessful Ashanti Bxpedition of 1874, the Protectorate
* was annexed by Great Britain and became a Colony,
inasmuch as the greater portion of the Gold Coast

Colony still remains a Protectorate, the soil being in
the hands of the natives and wnder the jur 1sdlctxon
of the native chiefs.”

The latter part of this passage was correct when
My. Sarbah published the fivst edition of his * Fanti
Customary Layws ™ in 1894, but not so when he repro-
duced it in 1904, for in the year 1901 the boundaries
of the Colony were extended so as to include the
Protectorate which was annexed to the Dominions of
the Crown and declared to be part and parcel of the
Colony,

Mr. Hayes Redwar, on p. 68 of his work already
referred to, says, “ By the Marriage Ordinance, 1884,
“ 5. 39, it is enacted that where by the law any
“ portion of the real or personal estate other than
** native family property, of persons married under

its provisions and dying intestate and® without
¢ next-of-kin, would become a portion of the heredi-
tary revenue of the Crown (i.e., by escheat, or as
¢ bonw vacantia), such portion shall be distributed in
¢ accordance with the native law of succession and
“shall not become a portion of the said casual
‘ hereditary revenue.” It will thus be seen, that in
* the only case in which escheat could oceur (viz.,
where natives by contracting monogamous marriage.
have changed their status and brought their indi-
vidual property within the irules of English law
under section 14 of the Supreme Court Ordinance)
¢ the Legislature iuterferes to prevent escheat. It
¢ should be rememhered that escheat is purely an
¢ incident of the possession of lands held under tenure
¢ from the Crown, which cannot exist when the

Crown, by its responsible officer and through the
medium of the Colonial Legislature has disclaimed
the right as ultimus heres to the reversion. There
are therefore mo lands at the Gold Coast which
* devolye on the Crown on intestacy and failure of
heirs, and there is no tenure from (he Crown as
: xq.{unls the native landowners, who arve not tenants
in fee sm)pk (the largest known to English law
< which is still liable to the incidents of escheat to
the Crown by its ultimate reversionary right) but
* absolute owners ™

With regavd to the rights arising out of private
ownership, My, Justice Smith deals with them in a
-'mel way in the report already referred to, * Family
¢ property can be traced to individual 0wnex<h1p A
* person being absolute owner of land—that is, land
¢ that he has himself acquived—has every right to
* dispose of it, verbally or by writing, the latter mode
formerly in one or two cases but now frequently
¢ yesorted to. Failing this, the land descends accord-
* ing to the native law of inheritance and then be-
¢ comes family property, and the mode of alienation
s the same as that of the stool property of the chief
¢ or king.” PFanti *“ Customary Laws,” pp. 271, 273.

The evidence is, I think, clear that an individual
owner would have duving his lifetime the right of
alienation Znfer vivos of (he owner of an Dngl)sh fee
simple, subject of course to the provisions of the Con-
cussions Ordinance, with whichTam not now concerned.

As to the powers of testamentary disposition of
a native individual owner in the Gold Coast, M.
Bruce Hindle, in his report, says, “ There is a dilference
¢ hetween property acquired and propevty inherited.
“ The former can be disposed of out of the usual
“ course of successida ; the labter must 20 in course
+ {raced through the heirs of the acquiver.”—Sarbah's
« Fanti Customary Laws,” p. 280.

Mr., Sarbah, on p. ‘la of the same work, says,
*The customary law knows nothing of wills in
¢ writing, and even in the matter of testamentary dis-
it positions the members of the family exercise much
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“ influence.”” On page 97, he traces out the history of
testamentary power,  Without doubt, the custom
“ of makmg wills with respect to self. acquired pro-
perty is of modern growth, but no onme can tell
when the practice fixst began. Death-bed dispositions,
known as Samansiw, seem to be recognised, not so
much because of any assumed right to make such a
disposition as because, from feelings of affection,
respect, or even superstition, the last wishes of the
deceased are considered to be entitled to weight
among the members of his family. And thisidea runs
through the customary law relating to testamentary
disposition of property. In fact,the only disposition
of property known to the early customary law was a
transfer followed by immediate possession. Contact
with British rule in‘the old settlements gave rise to the
* practice of veducing into writing such transactions,
and writing has in some cases become common, not so
much because it is essential for the validity of transfer,
bt because it is a permanent record of such occur-
rence.”" Onp. 98 he states the rule, “ Where the owner
of self-acquired property gives testamentary direc-
tions as to its disposal among the members of his
family, who thereby take such property as heritable
or ancestral property, the person who would other-
wise have succeeded to the deceased cannot ignore
such dispositions and the persons benefited have u

* right to enforce such bequest.”

He then gives an illustration shortly as follows :
—An owner by testamentary disposition bequeaths
property to each of the following, a son, a niece, a
younger brother and a friend. By customary law the
son cannot take unless the father‘ placed him in
possession before his death,” the ground being pre-
sumably that a son was mnot of heritable blood, the
niece is entitled and “can enforce her right to possess
the land, being of heritable blood.” The younger brother
can take. but the friend could not compel delivery of
the property, in his case some pieces of cloth.

My, Sarbah continues, “ Where a woman having
“ issue or descendants possesses self-acquired property,

* her testamentary declarations as to the disposal of
** her property among her children and grandchildren
¢ are binding.” Further, on p. 99: “A stool holder,
who had kept his self-acquired property distinet from
¢ the stool property to the knowledge of the senior
and immediate members of the stool, can make a
valid testamentary disposition of such self-acquired
‘ propevty to a member of the family. The customary
law does not permit any person to begueath to an
outsider a greater portion of his property than is left
for his family.”

In an opinio¥ relative to the Acera district, Mr.
Bannerman thought “Property acquired by the
¢« deceased he can either in writing or verbally will
‘¢ away to whomsobver he pleases.” (Id. p. 110.)

My, J. T. Furley, Commissioner of the Uentral
Province, thus expresses his opinion: *“The English
+ law of testamentary dispositions applies to the Gold
« Coast and a devise of individually acquired lands to
¢ an individual would be wupheld by the Courts.’
(Papers, p. 22.)

Mr. Redwar says on page 80 of his book that it is
clearthat the holder of individual property has “an
« unfettered right to dispose of his individual property,

¢ either during his lifetime or by Will," and states that
wwhere **an individual owner dies” leaving a will, the
¢ lieir by native customis bound by the dispositions of
¢ the will and the recipients of the testator's bounty
¢ can enforce their rights even in the native tribunal,
the law on this poinb being now. fully established.”

A% to succession in default of testamentary disposi-
tion, I would quote the following opinions, which are
in addition to those of Mr. Crowther and Mr. Justice
Smith, cited above:—

(i) ““In the coast towns a memberof a family may
make separate or private ucqmsmons and
dispose of them as he pleases in his lifetime,
provided none of his family nor any paxt or
portion of his ancestral or family property
contributed to the acquisition of such pro-
perty. Bub any property of his that xemains
undisposed of at his death descends to his
successors as ancestral property.”—Sarbah's
* Fanti Customaxry Laws,” p. 61.
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(i1) * Practically all the land in the Gold Coast is
communal. It is seldom that * individually
owned’ land is met with. Jand is often
acquired by individuals, but unless disposed
of in the individual’s lifetime, it afterwards
becomes merged in the family lands.”—Mr.
J. T. Furley, Papers, p. 21.

« When an individual does acquire lands
with his own self-acquired resources, he has
the right to dispose of them in his iifetime,
On his death, according to native custom, his
nepheyw. brother, uncle, or cousin would
succeed to his-lands and other property, but:
the successor would hold them in frust for
the family, who would all have an interest:
in the lands, including those individually
acquired. . The English law of succes-
sion is, however, regarded with disfavour by
the inhabitants of the Gold Coast as it
tends to break up the old family system.
The family system is deeply rooted in the
native institutions. . Itis notaccurate
to state that thereis any recogmsed system
of individual ownership in land with a right
of “individual succession to it. Land which
was originally the subject of individual
ownership in practically every case merges
into family property and becomes the com-
mon interest of the family. Where an in-
dividual died without leaving any family or
blood relations at all, his lands would bhecome
merged in the communal lands of the com-
munity to which he belonged, but such cases
would be rarely met with."—7d.. p. 22.

(iii) Mr. W. G. F. Robertson was of opinion that
on the death of an owner the land became
family land (2358). “As a matter of facl.
> there is a change going on now in the
“ spirit of the laws of inberitance, and it
(3 frequeutly oceurs that people actually do
“ devise.”

(iv) Siv W. Brandford Griffith thought that at Accra
such property ““would belong to his family,

* The family would be his brothers and

& sisters.
(14,122

(v) Mr Red\vir on page 80 of his work, says,

The native law, however, while 12cognising

- individual property, does not regard it with

- fayour, and upon the individual owner's

death intestate it is held that the property

then becomes impressed with the character
of joint family propertyand deyolves upon
his heir by native custom as the head of

Family Community.”

Certain legislation with regard to succession re-
mains to be noticed.

Under section 19 of the Supreme Court Ordinance,
suceession to the property of natives would be governed
by the rules of customary lay.

To this general rule the exceptions in the Gold
Coast are as follows :—

(i) Where a person ¢ <who is subject tonative law or
custom ” is married under the Marriage
Ordinance, 1884, and he or the issue of such
marriage dies intestate any real property of
which the intestate might have disposed by
will, descends as to two-thirds in accordance
with the law of England on the 19th Novem-
ber, 1884, and as to one-third in accordance
with native customary Jaw. There is an
important proviso to the effect tliat rcal
property the succession to which cannot by
Dy native customary law be affected ])y
testamentary disposition shall descend in
accordance with such native customary law.

(ii) Sir W. Brandford Griffith, in Coles’ case

(veferved to supra, p. 126), decided that
the succession to persons married by Christian
rites, though mnot under the Marriage
Ordinance, 1884, must be governed by the
rules of English law. This would not, I
submit, a,pply to communal land.

@iii) By section 10 of the Muhammadan Marriage

Ordinance, 1907, on the death of a Muham-
madan whose marriage has been duly

and, I think, his mother too”
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registered under the Ovdinance, the succes-
sion to his or her property shall be regulated
by Muhammadan lay.

It is a question whether the provisions of
the Ordinance would apply fo communal
land, but I would submit that they do not.

To sum up the chmvacteristics of native mdividual
ownership—

(1) The estate taken by such an owner is not a fee
simple but an enlurgement thereof by
Ordinance.

(2) The powers of disposition nter vivos or by will
are treated as matters depeading on custom
and not on English law,

(3) A sale may he carried out by one of the modes
of disposition described by Sir B. Griffith
and in the case of Basel Mission ». Bruce
(vide supra), which are nof such as would
be valid conveyances of land by English law.

(4) Devnlution on the death of the owner intestate
is, apart from legislation. goyverned by custom:
and not by the rules of English law.

The meaning of. the expression, *land held under

native tenure,” “used' in Section 11 of the Gold Goast

Native Jurisdiction ordinance, and in legislation of
other dependencies, was before the Supreme Court on
the cases reported on pp. 126 to 128 of the Papers
laid before the Committee. Those cases decide that
the transfer of land, held under native tenure by a
document, does not cause such land to cease to be held
under native tenure.

As T have already stated, it appears to me to follow
from the provisions of Section 19 of the Supreme
Court Ordinance that the question, whether land is
held under English or Native tenure depends upon
the status of the owner, and this view is, as T under-
stand the opinion of Mr. Townsend, the Attorney-
General of the Gold Coast and of Sir W. B. Griflich
(sze pp. 301 and 306 of the Papers laid before the
Committee).

Modes in which land may be transferred from communal
tenure to individual ownership.

So far, the only mode of transfer which I have
noticed, has been a sale by a community or family to
an individual. This, however, is not the only mode;
in addition, the interests of the occupants of stool or
family land are in some cases heing gradually trans-
formed into or are being dealt with as absolute
interests. The modes in which this may operate seem
to be the following :

(1) By an individual treating his right of occu-
pancy as a right of ownership and selling or
mortgaging it.

(2) Mx. Crowtherinstances another mode by the case
of a man bringing an action in his own name
in respect of family property. The judg-
ment would be in his own name and might
be used Dy him fo establish a claim to land
as his individual land.

This Mr. Crowther calls a “typical
case (10,055). Sir P. Smyly, on the other
hand, gives instances of the care of families
to prevent individual members dealing with
the family land as their own (3069).

(3) By seizure of communal property under a writ
of fi ja in respect of the debt of an individual
member of the community. Any seizure
might be (a) of the interest of an individual
oceupant of stool land, or (b) of the interest
of an individual occupant of family land.
“With regard to (), Mr. Crowther’s e
pointed to the fact that a con
amount of land had been sold by ereditors,
and it is to be observed that it has the sanc-
tion of the full Cowrtiin the case of Lokko p.
Konklofi (1907, Papers, p. 100). With regard
to (b), I have shown"n my first Memorandum
that family land cannot be seized in respect
of the debt of an individual member, hut
there is nothing apparently, as Mr. Wil-
loughby Osborne points out (vide infra), to
prevent the interest of an individual member
being seized, and the Court helping the
creditor by decreeing a partition.

2
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Tt is certain that for some time land has

been in the course of fransfer from com-
munal to individual tenure by one of the
three modes specified; but the first, and
indeed, so far as I am aware, the only, case
which suggests the legality of any of these
modes of transfer is that of Tiokkov. Konklofi.
This case, which is fully ‘dealt with in the
Report, forms a leading case in Gold Coast
law, and is worthy of caveful study. The
only passage to which I wish to refer, is a
portion of the Judgment of Sir W, B. Griffith.
Speaking of the Defendant, he says:

Tt is clear that his father or grandfather
first farmed the land, then built a village on
it, settled on it, and became in time to he
recognised as the exclusive owner of the land.
Possibly the first entry may have heen with
the consent of the stool, but gradually with-
out further application to the stool, cccupa-
tion ripened into full ownership. In this
manner much stool land has become private
land. T have never known  case of family
land having become private land in this way.”

(4; By partition of family property among the
membevs of the family, each member taking
a part of the land in absolute ownership.

This is a mode which is obviously one
which might prove a very expeditious mode
of conversion of communal land into private
ownevship. Ithasbeen brought to my atten-
tion by the statement kindly supplied to
me by Mr. Willoughby Osborne and set out
supra, p. 133. Sometimes the interest of
“ a member of the family is ascertainable,
“ ¢.g., he may own one undivided moiety. If
¢ such an interest was purchased under a
“ fi fa, the Cowrt would entertain a claim
« by the purchaser for partition if such were
< feasible.”

Partition does mot, however, appear to
be at all common, for Sir W. B. Griffith in
his judgment in Lokko v. Konklofi says, * T
do not recollect ever having heard of family
property having heen partitioned. A decree
of partiticn of family land seems to me to
be hardly consonant with native ideas, for
a family is something more than a number
of joint tenants.” As Mr. Sarbah says, on
page 100 of « Fanti Customary Traws

“There is no such thing as succession,
in the proper Bnglish meaning, in a
family owning ancestral property. The
whole family, consisting of males and
females, constitutes a sort of corporation ;
some of the members being coparceners
Z.c. persons entitled to a portion of the
property on partition (cutting Ekar), and
others who are dependents, and ave entitled
toreside in the dwelling-house for life, such
as sons and daughters, subject to good
sonduct and not disputing the right of
the family. Partition being extremely
rave, the idea of heirship scarcely presents
itself to the mind of any member of the
family. The members are entitled to
reside in the ancestral house, and to enjoy
that amount of affluence and considera-
tion which springs from their belonging
to a family possessed of greater or less
wealth.”

ont to which native private ownership
ed the old native tenure by convmunities.
Mr. Sarbalby, in ¢ Fanti Customary Laws.” 2nd edition
(published in 1904), pp. 61 and 62, says, ** In this country
* joint property is theaule and must he presumed to
& st in’ each individhal case until the contravy is
¢ proved. If an individual holds property in severalty:
—that is, as sole owner and possessor—it will in the
* next generation relapse into a state of joint tenancy.”
Auain, on p. 89, It should be noted, while on this
< point, that, with the exception of the coast towns,
“where there is much contact with European ideas,
+ self-nequived or private property in its strict sense
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¢ does mot exist over the whole country, because the
« family group is of the patriarchal type;” and again,
on p. 90, “In the English law, individual property is
“ the rule:: the converse holds on the Gold Coast.”
M. Redwar, on p. 79 of his book says, “ Aecord-
ing to native law there is a presumption in fayour
of all land being jointly held by a family or other
community, which presumption may, however, be
rebutted by evidence thatit has been acquired by an
individual through his own personal exertions: in
trade or otherwise, without any assistance from the
community of whom he is a member, or by gift to the
the individual apart from the rest of the community.
Albsolute and exclusive ownership of land by one
¢ individual is still comparatively rave, although indi-
“ vidual property will probably increase as time goes
on and European notions get a firmer hold of educated
* natives. Joint family or stool property is still, how-
“ ‘ever, the rule, and individuai the exception.”

Such has been the pace, however, during the last
few years (Batty, 8302), that Sir W. Brandford Guiffith
informed the Committee that the idea of individual
ownership of land has taken root to such an extent that
he would assume that ownership was in an individual
unless there was evidence to the contrary.—(14,273
et seq.)

With regard to the towns, most of the land is held
by individuals or by family groups claiming through
individuals. b

In the country the matter is more difficult. It
chiefly turns on whether the tenure of the land planted!
with cocoa is to be taken as individual or not. It
would be improper to express an opinion as to this.
My, Grey (5343) and Mr. Batty (8296) think it is.
Siv P. €. Smyly thinks otherwise (8063). Mry. McDonell's
view is that the cultivator has no power of alienation
and does not think he has (11,975). Captain Ross
expressed the view thathe cannot sell the land (11,857,
11.865) Mr. Growther thinks the cultivator thinks he
has a right tosell (10,055). Mr. McLeod does not think
there is much individual ownership “in our sense’
and must therefore, I think, agree with Six P. C.
Smyly (14,018).

As to the various provinces, it appears to be least
in evidence in the Western Province (Papers, p. 17, per
Mr. Maxwell).

Mr. Furley, Commissioner of the Central Province,
thinks that the institution is seldom met with (Papers,
p- 21.) In Saltpond, it exists practically through the
whole district in a greater or less degree (Papers, p. 16).

In the Eastern Province it would appear to be
chiefly met with. ~In Quittah it is an appreciable
factor (Papers, p¥ 18). In Aburi, according to one
Government Officer, it is appreciable and not confined
to coast towns (Pgpers, p. 14) whilst according to
another, quite 50 per cent. of the land is so held
(Papers, p. 20). Sir W. B. Griffith puts the amount
in the Krobo district as about 10 per cent. (14,527).
In the Birrim District, the District Officer thinks it not
an appreciable factor in rural areas, but that it is, with
a few exceptions, confined to certain coast towns
(Papers, p. 18). It however appears from a Report of
Mz, Crowther, that certain chiefs in the Densu Valley
started between 1860 and 1870 to sell land to indi-
viduals “and at the present day the greater portion of
“ it is held by private individuals ”* (Papers, p. 110).

SOUTHERN NIGERTA.

Mr. Willoughby Osborne traces the beginning of
individual ownevship in Lagos to the vough con-
yveyances, *“which King Docemo gave to liberated
« slaves between 1852 and 1861 7 (14,791—4).

Dwring the administration of Sir J. H. Glover from
1863 to 1872, “*all land on the Colony of Lagos was
regarded as within the gift of the Crown,” and measures
were taken  to alienate in perpetuity a very consider-
<« able avea by wuy of Crown Grants conferring fee
<« gimple titles.” (Papexs, p. 161.)

Mr. Buchanan Smith, in Papers, p.
grunts issued by Docemo—
 were vecalled after the cession and others issued
in their place. Crown Grants were also given to
any occupiers in possession who succeeded in proving
their title to the satisfaction of the Commissi
appointed for the purpose. This procedure was fol-
lowed up to 1868, when the Land Commissioners

225, says that
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Court was abolished, subsequent applicants being re-
quired to satisfy the Adminisfrator of the Government
as to the boni fide character of their claims.

= Since 1863 about 4,000 Crown Grants have been
issued in Lagos and Iddo Island and on the mainland
at Ebute Metta, Leckie and Badagry.

« A considerable number of occupation tickets for
land at Ebute Metta were also issued: by Governor
Glover. Judging from recent decisions, it would seem
that the Supreme Court is of opinion that these were
in the nature of freehold grants and were transferable.”
The result of these grants was a revolution in ideas as
tonative tenure. They were granted to oceupants who,
as I haye tried to show, according tonative tenure held
only a usufruct in the land—a usufruct which was not
and could not become the subject of sale, lut who on
receiving grants in fee simple, got all the power of such
an owner according to English law, including an
unfettered right to sell or mortgage. Naturally this
revolution was not confined to those who received Crown
Grants, but chiefs and occupants of land conceived that
they had similar estates and acted accordingly. In
some cases, too, land which belonged to a family was
granted to an individual. (Papers, p. 226, par. 48.)

The matter was put plainly enough in the case of
In re Chief Eshugbayi Oloto (1899). There the claimant
deposed, ‘* Formerly a chief could only give land for
« rental, but when the Bnglish came the very people
« who had qualified possession sold the land and
- took their money and returned to their country. I
have the right with the consent of the family to sell
theland. . ¥

Cross examined. “The custom for chiefs to sell
« land outright arose in Governor Gloyer’s time.”
Chief Obanikoro deposed, ““I am one of the white-
¢ capped chiefs. A chief has the right to sell land
« when it is for the general benefit of the family and
« assented to by the other members of the family.
-« This is since the English came to Lagos. Prior to
“ that time land was not sold at all.” (Oral Evidence,

. 523.

E Thi)s passage points out the twofold change—chiefs
and their elders began to sell family land, whilst, indi-
vidual occupants, in spite of the reversion in favour of
the community, sold their usufructvary right as
absolute property, thus ousting the vights of the
reversioners.

The result was that in Tiagos, at any rate, the rule
that land could not be alienated in perpetuity has been
relaxed and the same right of alienation is allowed by
the Supreme Court in respect of land thereasin the Gold
(Qoast. Thus Mr. Willoughby Osborne. when asked :
« Tf the members of a family whoare suZ juiris, convey
< familyland, doesnot the purchaser geta good title ?*
(14,827), replied ** Yes, now. ’[‘hg. families are begin-
“ ning to convey out and ouf in certain cases, but
< only for family purposes.”

In the case of Bshugbayi Oloto ». Dawodu (1894
or 1904), a chief who gave evidence as to -custom, was
asked: ¢ Cannot a man nowadays sell stool land?”
His reply was, “That depends on circumstances. If
“ there is something owing, he can then call the
< family and then can sell. The chief and his family
¢ must be in money (financial) difficulties before
« the land can be sold” and to the Court he said,
« The family could sell a piece of land to preserve
< the rest of the land.” The Court observed, ** The
evidence of other chiefs and an expert on native
¢ law given on behalf of the plaintiff is clear that
« Jands were not in former times given away abso-
< lutely, even to war chiefs, and it therefore must
< require very strong evidence to warrant the Court
“ to come to a conclusion contrary to this custom.”
(Papers, p. 248 and Oral Evidence, p. 523.) A

Mr. Kitoyi Ajasa, a barrister of 19 years’ standing,
speaking of the mainland, Ebute Metta to the Bgba
boundary, says:  There have heen many instances of
“ sales of land out and out where these have been for
« the purpose of relieving the family in distress. TLater
¢ usage has sanctioned such sales. In other cases,
« T question whether such sale could be upheld
“ in Court,” (Papers, p. 243.)

This remark of Mr. Ajasa with regard fto later
usage supports the argument which I haye advanced
when dealing with the Gold Coast. Section 19 of fhe

149

Supreme Court Ordinance sets native custom as the
test of the validity of a tvansfer of land by a mative,
and accordingly in localities where ancient custom did
not allow of the sale of land. there must, I submit,
be some later custom sanctioning it, in order that a
sale in perpetuity can be validated. Later, in this
memorandum I shall attempt tosummarise the evidence
with regard to the localifies where sales in perpetuity
have occurved or where there is evidence of a custom
permitting a sale. Here it will be sufficient to point
out :i—

(1) That in Lagos and its immediate neighbourhood
sales are valid as they are in the Gold
Coast.

(2): That though sales have taken placein a number
of localities outside the immediate neighn-
bourhood of Tagos, it does not follow thas
such sales are valid, in fact, Mr. Dennett’s
opinion is that buying and selling/land is
not recognised in Southern Nigeria outside
the Colony of Lagos (11.050).

(3) That there is some evidence of later customs
allowing sales, such customs in some cases
only extending to country, as opposed to
town, land and insome cases only permitting
alienation in favour of persons of the same
tuibe as the alienor.

(4) That there is some evidence with regard to the
districts round Brass and Bonny that sales
by amd to families are permitted.

Nature of Native Individual Ownership.

There is some information with regard to the
ineidents attached to this form of tenure so far as
Lagos and its immediate neighbourhood arve concerned,
but none, so far as Tam aware, in relation to the other
parts of the country. The information which is
available corroborates my contention that the rights
depend upon custom ana accordingly may vary from
locality to locality. So far as Lagos is concerned, the
rights of a native individual owner are in the main the
same as ave the rights of a native individual owner in
the Gold Coast.

With regard to theright of testamentary disposition
My, Willoughby Osborne writes, “ A purchaser from
“ a family acquires an absolute interest in severalty
¢ which he can dispose of by will or znfer wives.”
(Oral Bvidence, p. 522.) The authority which he cites
is In re Ayorinde (1899).

That was an action for the administration of the
estate of A.. who died intestate about 1874. After his
death hisson J. suceeeded him, and used his real and
personal estate for the benefit of the family, largely
inereasing the personalty, J. died about 1895, and by
his will left the property to his own wives and children,
excluding the other members of A’s family. ' The
plaintiff, alsoason of A., was elected head of the family.

The following were among the questions put to the
ASSESSOVS i—

(3) By strict mative law can a man dispose of
property he himself acquired by his -own
labour ?

All the assessors answered “ Yes.”

(4) By strict native law can a man leave his pro-
perty to a stranger after his death ?

All the assessors answered *“ No.”

(5) Can a man leave his property, or any part of it,
to any particular members of his family to
the exclusion of the others?

All the assessors answered that he could
do so with respect to any property he had
worked for and acquired, but not property
he had inherited.

‘With regard to the whole case, the
assessors found that the plaintiff must take
all the property, and none could go under
the will unless J. had property he had
aequired independently of the property of
his father; that the plantiff must take the
property for the henefit of the whole family
of A. and must keep it; that by native law
it could not be divided among the family.

There was no actual decision by the Court as to the
right of a man to dispose of individually-owned land,
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and from the case it would appear to depend rather on
the custom of the district than ona general rule of law.
(Oral Evidence, p. 525.)

In Lagos the principle that on the death of an
individual owner the land becomes family land was
applied by the native mind with reference to Crown
grants, which were, of course, to individuals. The
following passages from Mr. Buchanan Smith's

ndum speak for th lves (Papers, p. 226):—

48, The substitution of alien for native
methods of dealing with land has been pro-
ductive of some confusion, which is, I think,
largely due to the fact that a Crown grant is not
a title which is readily adapted to the customary
system of family ownership, even in its modified
modern form. ‘In many cases it has conferred a
fee simple title on the individual for land which
belongs of right to his father’s family, and in
some cases to a series of families. Trouble
immediately results on the grantee’s death if his
heirs claim all the land subject to the grant, as
sometimes happens, and even during his lifetime
if he attempts to alienate.

«“49. Tt also seems clear that amongst the
natives of Lagos proper'a Crown grant often
hecomes after the first gemeration as much a
piece of inalienable family land as if it had heen
a grant by the chief or head of the family under
the old system. Several witnesses have said that
the native who purchasesa Crown grant at a sale
can sell it again if he so chooses, but that, if he
fails to do so, at his death it becomss vested
in his descendants as a whole, whether he has
made a will to that effect or not, and cannot be
alienated without the consent of each ome of
them.

«55. A curious result of these sales of land in
the hinterland of Lagos is the introduction of a new
form of family ownership, to which reference has
«already been made in connection with the Crown
grants, the purchasers having usually bought
their land with a view that on their death it
should pass in bulk to their descendants and be
considered family land, and as such inalienable.

©63. The system of inheritance has also
undergone some changes, which are due to the
influence of English law. Originally the heir
to the position of head of the family was appa-
rently the deceased’s brother or eldest surviving
male collateral. The eldest son succeeded in
the absence of an older male collateral.

*65. Under modern conditions land can de-
scend to the children direct, and almost always
invarviably does so in instances where it was
purchased by the deceased and was not originally
family property.”

My. Thomas William Johnson says * The owners
of land in Lagos, even of Crown grants, generally
* prefer that on their death it should be held by their
families. Sometimes they leave wills to the eftect
that their land is never to be sold, but held in trust
¢ for the members of their family, and sometimes
¢ they divide it up amongst members of the family,
but even if it is left directly to the eldest son it is
 understood generally that he is to hold it for the
< benefit of the rest of the family. So that even under
* modern conditions the old nafive customary tenure
still goes on to a certain extent. Sales of such family
land to this day require the consent of the whole
family and could he set aside if the whole family had
not consented.”—(Papers, p. 238.)

Mr, C. W. Alexander has given me the following
note;—

+ The history of Crown grants in Lagos is illumin-
ating. The policy of the administration up to vecent
times was to make absolute grants to individual natives.
Heve, if anywhere, one would expect to find individual
ownership introduced into native tenurve. But we find
these grants developing €ato two elasses:—

“(a) Those held by natives cognisant of BEnglish
ideas who have regarded the land as subject
to their individual power of transfer and
have transferred it.

“ (b) Those held by natives who haye retained the
land.
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. “In such cases the grantee had absolute ownership
originally, but as descendants were born they acquired
ipso facto rights and obligations. Though by pure
native law, land is inalienable the Courts recognice to
some extent a right of alienation if the whole community
consents. Crown grants falling in this class (b) can be
transferred only with such consent. Difficulties of
two kinds haye arisen. First each descendant of the
original grantee claims a right to haveallocated to him
a part of the family land with the vesult that theve is
overcrowding, for the land granted, though sufficient
for the grantee himself, is often insufficient to accom-
modate his descendants. Secondly, it frequently oceurs
that an individual member of the family, mortgages his
holding, and when the creditor, often a Buropean,
attempts to realise his security, he finds that the Courts
will not enforce the ftramsaction hecause the consent:
of the whole family has not been obtained.”

T will conelude this part of my subject by referring
to two cases.

Feshitan Oshodi». Obayomi Ajagun (1894). In this
case a Crown grant for a large area had been given in
1869 to eight members of the house of Chief Oshodi
Tappa in the name of one Obayomi Ajagun. A
dispute arose as to the ownership of the land granted
and a petition was made for a declaration by the
Supreme Court that the property, or the title deeds
thereto, were held by the defendant in trust for the
plaintiffs. The petition was granted and the names of
the plaintiffs endorsed on the Crown grant in question.
(Papers, p. 248.)

De Cruz v. De Cruz (1894). The members of a
family, including females, have by native law and cus-
tom a life interest in family land, even though it be
subject to a Crown grant, and can reside on it during
their lifetime. (Papers, p. 248.)

Certain legislation with regard to succession re-
mains to he noticed.

To the general rule that succession would be
governed by custom the exceptionsin Southern Nigeria
ave as follows :—

(i) By section 2 of the Real Estate (Administration)
Ordinance, where a person dies intestate,
leaving real property of which he might have
disposed by will, such property is to be
deemed part of the personal estate of
the deceased and administered accordingly.
There is a proviso that real property, the
succession to which cannot by native law
or custom be affected by testamentary
disposition, is to descend in accordamce with:
the provisions of such native law or custom.

My, Willoughby Osborne has kindly
furnished me with the following note on this
Ordinance: “The Real Bstate (Administra-
 tion) Oréinance applies only incases where

administration has been granted by the

Court either under letters of administration

¢ or special orders, and the nsual practice is

to apply for leave to administer the realty
under the Ordinance.”

(i) Section 39 of the Marriage Ordinance, which
it is important to observe applies ouly to
the Colony, provides that where a person
“who is subject to native law or custom” is
married under that Ordinance and he or the
issue of such marriage dies intestate, amy
real property of which the intestate might
have disposed by will is to be distributed in
accordance with the English Statutes of
distribution any law or custom to the

« contrary notwithstanding. As in the Gold

Coast, however. real property which is
not transmissible by will is to descend in
accordance with native law or custom.

Prevalence of Individual Ownership.

Coming now to Southern Nigeria, I will com-
mence by giving some general expressions of opinion.
Whaiting in 1898, Sir T. C. Rayner, the Chief Justice
of Lagos, said: “T am quite aware that land is freely
* bought and sold in all coast towns, including Lagos,
¢ but this is in all cases due to the gradual introduc-
< tion of English ideas, and is quite foreign to native
* ideas.”—Land Tenure in West Africa, i.
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Mr. B S, James, C.M.G., Senior Provineial Cominis-
sioner, expresses the matter very widely when he says :
“ T am convinced that there is no such thing as
* private ownership throughout the whole of Southern
< Nigeria Oral Evidence, p. 237.)

My, Alexander, who travelled in 1910-11 through
many parts of the Western and Central Provinces for
the express purpose of examining into the nature of
land tenure und of individual ownership, is almost as
sariguine; the vesult of his researches has convinced
him that there is no such thing as an individual right;
in the land implying the right of buying and selling.
This opinion is confined to the Western and Central
Provinces, as he has not visited the Bastern (3556-8).
He disagrees with My. Watt, a Senior District Commis-
sioner, when that Officer states that at Onitsha and
other places individual ownership of land by the natives
is recognised, and that land is dealt with as a market-
able commodity. He thinks Mr. Watt is under a
misapprehension, though he admits that there may he
a few cases at Onitsha (3468-9). Hequalifies the state-
ment later, expressing his belief that in some of the
coast towns the practice has grown up of selling land
(3472). T shall deal with Mr. Watt's statement later.

Mr. Alexander dealing with his tour writes tome :—

« Familiar as T was with the extent to which
land in Lagos had been sold, T was astonished to
find how few traces I could find of natives in the
interiorhaying any conception of powerto sell land.
Eyen granted that isolated instances of sale oceur

- at places such as Onitsha, T am very confident
that in interior districts, sale of land has never
become a recognised custom or right among the
indigenous natiyes."”

Mr. Dennett's opinion is that buying and selling
land is not recognised in Southern Nigeria outside the
Colony of Lagos (11,050).

Mr. Boyle, C.M.G., Colonial Secretary, thinks that
individual ownership is only found overa comparatively

“small area, though it has undoubtedly sprung up in
Calabar and other old ports. He suggests that it may
be—he will not say more—that, in addition to indivi-
dual tenure, which has in certain places crept in by the
operation of English law, and Europeans coming in, a
form of individual tenure under native customary law
is growing up. He will not give an opinion one way
or another on the question as to whether individual
ownership has not been evolyed by natiyve customary
law (2171 et seq.)-

Mr. Osborne thinks that land outside Lagos is to be
presumed to be family and not individual land (14,802).

Mr. Pennington connects the ‘nerease of alienation
with the development of the cocoa industry mainly,
and to some extent oil palms (7287).

Mr. Northeote Thomas, the ‘Governmenti Anthro-
pologist, in discussing the question of the extent to
which private ownership has penetrated into the
interior says * Customs with regard to land undoubtedly
* tend to differ from the nmormal where the land has

< heen recently occupied, whether it was unappro-
priated or obtained by conquest from the previous
occupiers. The tendency appears to be to place
land of recent oceupation far more under the control
of the occupier, he is in some places actually the
owner.” Again © Except in such sporadic cases as
Awka, the area within which individual ownership is
« recognised will, I imagine, be found to correqund
roughly with the area of free communication with
the European factory, that is to say, along the coast,
at such places as Sapele, Warri and Onifsha and
possibly on other rivers.” (Papers, pp. 300 and 301.)

Western. Province.

I will now discuss the position in Tagos itself.
Mr. Buchanan Smith gives the following description :—

« 37, In Lagos itself the influence of English
law has effected a considerable change in the
conditions of fenure. There remains part of
the island and the adjacent mainland, where
the native system as already described still
obtains, but even in these places an importan{
departure from the old system has taken place in
50 far as native usage now recognises to a certain
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extent the vight of sale, provided that the family
agrees.  This was formerly impossible, and even
now is only possible in and close to Lagos.”
(Papers, p. 225.)

Owing to the withdrawal of their former paramount
chief, and fo the construction of the railway, con-
siderable modifications of the old system have taken
place among the Aworis, and—

* there seems to belittle doubt that the possi-
bility of alienation by sale is now fully recognised
by certain sections of the tribe. Considerable
stretehes of land on either side of the railway
line appear to have passed out of the hands of
their original owners in this way, or by foreclosure
of mortgnges."—(Papers, p. 226.)

* 56.—Except, however, near Lagos itself or
the railway, and on one or two isolated localties
mentioned by witnesses, the old system of native
tenure still exists. Among the outlying villages
sale and even pledging of land is prohibited and
land is allotted by the village chief or Bale.”

Some of the evidence taken by Mr. Buchanan Smith
refers to the cocon district of Agege. We learn that
buying and selling of land has gone on there since 1898
approximately. * Agege is a great farming country.
Tt is mostly under cocoa and the cocoa is in a flourish-
*“ ing condition. A great manyof the farmers come
* from Lagos. Some of them bought their land out-
right, and some of them have leased their land and
some of them have obtained it in the old native
tomary manner by asking the original owner for
iti."—(Jacob Kanyuide Coker, Papers, p. 235.)

There is evidence that the practice of selling land
has extended up along the railway to the Bgha houn-
dary, and that the native custom, ‘“in the old Eastern
“ and Western districts—that is Epe on the one side
“ and Badagri on the other—has broken down.’—
(T. W. Johnson, Papers, p. 288, see also Rey. T. A.
Ogunbiyl, 7d. 242 ; Mr. Sapara Williams, 7d. 244; J. B
Benjamin, :d. 243). The summary of the evidence
taken by the District Commissioners with regard to
Badagri in Papers, pages 174 and 206, however, states
that land cannot be sold there.

Withregard to the Jebu tribes, Mr. Sapara Williams
says (Papers, p. 244 In some countries, like Jebu and
* the Western district of Lagos, something like aliena-
tion exists. In the case of Jebu, the land is only
¢ alienated when the family has fallen into financial
difficulties and everything that could be pawned has
been pawned and the debt remains still unpaid. . . .
Land is never sold to strangers, and the purchaser
must be a Jebu man of the district.”” . . . Tam
sure the natives would not like the system of sale
extended, and I know that they do appreciate the fact
that it would adversely affect their institutions.

Tkoroduw (the Jebw Remo District).

There was a considerable amount of evidence taken
hefore the District Commissioners, and the rvesult is
summarised in the statement that “neither can any
one sell land ™ (Papers, p.171). That some buying and
selling has taken place there, however, seems to be
clear from the evidence of the Rey. J. A. J. Ogunbiyi
(Papers, p. 242), Mr. J. B. Benjamin (¢d. 243), and
Mr. Sapara Williams (¢d. 244). It must be borne in
mind that these gentlemen all come from Lagos.

Tjebu Ode.

Mr. Partridge, the District Commissioner, on giving
evidence betore us, expressed himself very strongly
against the selling of land, giving it as his opinion that
it should be uabsolutely prohibited even among the
Tjebu’s themselves (4189-90). He produced a Pro-
clamation, passed in the Tjebu District Couneil
18th May 1912, absolutely pyohibiting the sale
to any person other than an Tjebu and f
sale of land between Tjebu's themselves e:

=

(Oral Evidence, p. 154).
Subsequently, on his return to Tjebu Ode, Mr. Part-
ridge took evidence with regard {o land tenure, and his
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minute accompanying it contains the following pas-

sages :— 1 |

“During the last 20 years the practice of

selling land—practice unknown before 1892-—

has gradually cropped up, and as far as I can

learn, a good deal of land has been sold during

the last two decades. Up to the present, how-

ever, every sale has been between Ijebu and Ijebu ;

there exists no example of any purchase of land

by a non-Ijebu. . . . The procedure is as

follows :—A. member of a certain family commu-

nity desiring to sell his shave of land notifies his

community. If they object he cannot sell. If

they consent, he sells to some other member of his;

community or to a member of amother Ijebu

community. The latter may be the purchaser.”
—(Papers, p. 185).

TheDistrict Commissioner then went on to state that

_ an attempt was made to treat the purchaser as having

the right to re-sell the land to another Ijebu without con-

" sulting the family, but apparently such land belongs,

by native custom, not to the purchaser as an individual,

but to his family.—(Papers, p. 181 and 185.)

In conclusion, he said that he was inclined to modify
the views he had expressed before the Committee.

“Europeanism and its ideas have got so deep
into the very heart of Yorubaland that it now
seems all but impossible to conserve entirely the
former state of things. A generation of Yorubas
with educated and progressive views is becoming
a power in the land and must he considered.
Under our peaceful rule the population is in-
creasing to such an extent that family land,
especially in the great towms, can no longer be
subdivided. There are young men who have
acquirved small fortunes in trade who desire to
purchase sites for their homes. Provision should,
I think, be made for them. . For the pre-
sent, at any rate, I would keep Ijebuland for the
Tjebus, Bgbaland for the Babas, &e.. but I would
permit sale wnder certain conditions (see section 5
of the said Proclamation) between Ijebu and
Tjebu, between Bgha and Bgha, &e.”

The fixst witness examined before the District
Commissioner was Gbadamosi Kulu, and his evidence
was given in the presence of the Olisa and the majority
of .the Council who agreed with it. He said (Papers,
p. 182): “ Ourhousesare all built on the land we have
“ received from our ancestors and no stranger has

* ever been permitted to buy land avound Tjebu Ode,
and I am sure this has been so in the villages
“ also. . . . JLandecan besold, bntnot tostrangers.
I speak of land which is not held jontly. Family
* land, which is held jointly, requires the assent of the
majority of the owners before a sale can be effected.
¢ Family land cannot be sold without informing the
Asvujale.”

The second Chief of Odoghbolu said : “ Farms can he
¢ sold if all agree. Town houses go to the eldest son.
+ He cannot sell the town house because the fathers
are buried there and their bones and souls would
* then be sold. If a man has bought a farm
* he can sell without reference. If inherited, the
¢ relatives would object and the head of family must
be consnlted. It would not be honest to sell my land
which came to me from my fathers, forwhat would
< my children have to live on ? "—(Papers, p. 183.)

My. Alexander points out to me that, Yorubaland is
a somewhat wide expression and that he thought that
although Mr. Partridge had an intimate knowledge of
Tjebuland, he had not of other parts of the Western
Proyince except Abeokuta; he adds:—

€« Mhe evidence taken by me shews I think

that there is very far from being a custom of
sale in Yovubaland and that in the ruval districts
at any rate sale is unknown.”

The evidence veferved to was taken by My, Alex-
ander during tours whichghe made in 191011 in order
to study Native Land Tenure, Several memorandu by
him, together with notes of the evidence taken, as also
memovanda by Messrs. T, D, Maxwell, James Watt,
and R. M. Heron, were published in Lagos in 1912,
and were laid hefore the Committee. These memoranda
are not included in the Papers laid before the Com-
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mittee, but are referred to in the present memorandum
under the title “Native Land Tenure in Southern
Nigeria.” i
! Mr. Dennett wiites on p. 203 of *“ Nigerian
Studies ” (11,047). “The selling of land with the
* consent of the Chief in Ijebuland has reached such
0fn) Ritch that when I was last there, the chiefs were
trying to prevent people from buying and selling
*“ land in a certain quarter of the town of Tjebu which
they held more or less sacred.” :
Subsequently three witnesses from Ijebu Ode
attended hefore the Committee. They all strenuously
denied that buying or selling of land took place in
their State and made light of the Proclamation pro-
duced hy M. Partridge (13,366, 13,372 of seq., 13,391
et seq., 13,422, 13,423).

Egbaland,

. The evidence from Egbaland is interesting, and T
extract the following passages from that of Mr. Edun,
the Egba Government Secyetary.

** Urban—Where, in the family land, a member
of the family has obtained from the other members
through the head a definite position and by his
own individual men he has built upon or in other
ways improved it, this portion becomes his own
individual property. He may pledge it or sell it,
but never outside the community. No Egba man
can pledge or sell land to anyone who is not an
Bgha, As far back as the year 1903, this law,
which may be regarded as the great land law of
the Bgbas, was embodied in a piece of legislation:
promulgated in circular form.™

This piece of legislation provided :—

(1) That houses and lands cannot be sold or
mortgaged to any one not a native of
Albeokuta texritory.

(2) That no lease to a non-uative shall be
good without the sanction of the
Alake in Couneil. :

Rural.—In the family forest or uncultivated
lands, any portion that has been taken up by a
member of the family, in order that the right of
absolute individual possession may be acquired,
such portion (or some part of it) must have been
cleared and the trees felled. This having been
done, his individual right is respected by the other
members of the family. He has absolute
right of alienation, temporary or final, over such
portion. But he is prohibited from alienating
out of the community, #.e., he cannot sell or
pledge to anfone not a member of the Egba
community.” (Papers, p. 187.)

There is another passage from the statement of the
President of the Native Cowrt which illustrates the
conversion of mnative into individually owned land by
division of property, ** Compound or family allotment:
¢ of land is subdivided and allotted to each individual
“ who has absolute right of possession on hisland; he
* can alienate to people of Egha descent.”  (Papers;
p. 188.)

Another witness deposed that he had been buying
land in Egbaland since 1874, and that he had now
bought 20 pieces of land, and that the custom about
sales to foreigners was exactly the same before the
Oxder in Council (Papers, p. 189).

Mr. Edun was examined by the Committee and
amplified the evidence he had already given, 13.018-
13,200, producing an Order of the Egha Government of
the 3rd April 1913, and substituted for the Order of
1903 (Oral Evidence, p. 454).

Mr. Alexander writes with regard to the district as
follows :—

« There is a strong connection between Lagos
and Abeokuta, many of' the inhabitants of
Abeokuta being related to educated natives
of Lagos. The native Government of Abeokuta
is in the hands of educated  natives and the
Order in Council would be advantageous to
Lagosians desiving to acquire land, as many of
them would beincluded in the very wide definition:
of ‘Bgba’ appearing in the land, which really
sunctioned sales of land between Eghbas.  -When

.
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T travelled through villages just outside the
Egba district (see evidence taken by me) the
repudiation of any custom to sell land to any one
was as strong as in other outlying parts of the
interior of the Western Province.”

Ibadan.

Mr. Willoughby Osborne puts the custom very

clearly “In Ibadan the land belongs to the Ibadan
« people, and is controlled by the Bale, or principal
“ native ruler of Ibadan,as trustee for them. It isnot
“ sold outright, but granted to strangers for use and
« occupation during good bebaviour.”  (Oral Evidence,
p. 523.) —
E The summary forwarded by the Governor fells us
(Papers, p. 201) that “urban land cannot be alienated
< in any way, but rural land can be mortgaged or
< pawned.” When sales did take place Chief Justice
Nicoll set aside one in 1906 in the case of Fernandez
& Co. v. Shepherd (Oral Evidence, p. 527) and the
Government ignored the sales and obliged the pur-
chasers to take out leases (10,988).

Tywo witnesses who appeared before the Committee
spoke to the illegality of the selling of land in Ibadan
and said it did not take place (13,236 et seq., 13,248-9).
Pawning was, however, permissible. As agamst this,
we have the following statement taken from M.
Dennett’s * Nigerian Studies,” p. 200 (11,047). “In
<« Tbadan the custom of selling land, it appears, has
< crept in through the depravity of certain owners of
< farms and the necessity of their paying back money
< that has been horrowed.” Again, on p. 203, “So in
¢ Thadan territory, in spite of the fact that, according
‘ toancient law, land is inalienable, it has been pawned
and sold for a long time and is still being sold.”
Captain Ross spoke of sales being common, and that
the people had been warned that they would not be
recognised, adding that in one or two cases they have
had to sign leases (12,220 ¢t seq.). Mr. Edun, too,
knew “as a matter of fact that lands are bought
“ amongst the members of the community of Tbadan
(13.143).

Mr. Alexander writes :—* Captain Rossin speaking
< of sales being common referred, T think, to Thadan
« Town. Some months ago, papers were referred to
me relating to a case where a Syrian had bought
land in Tbadan Town. The Ibadan Council refused
‘ to acknowledge the validity of the transaction
but eventually allowed the purchaser to have
a lease for a term of years at a rental. In the
evidence taken by me (printed in  Native Land
¢ Mepure o Southern Nigeria®) sale was denied at
< Tanlate and Addo both in the Thadan district.”

Oyo.

Mr. Willoughby Osborne sums 3p the matter thus:—
In Oyo, the capital of the Alafin, the principal native
rulerin Yorubaland, a stranger obtains land, whether
for farming or building, from the Alafin. He lolds
: during good behaviour and cannot aliene his interest
« without the Alafin’s consent.” (Oral Byidence, p.
523.

’%he Resident (Captain Ross) gave evidence before
118 to the effect that there is no such thing as sale of
Jand recognised, though pawning is allowed (11,966-8,
12,157, 12,246). This is corroborated by the evidence
of the Alafin and another witness whom Muv, Alexander
interviewed (Native Land Tenure in Southern Nigeria,
pp- 13 and 14).

Mr, Dennett in his ©Nigerian Studies,” p. 200,
says, “In that part of Yorubaland, where the Alafin
“holds direct sway. old customs are conseyved far
¢ more strictly than in the other States, where the
‘ people haye more power aad the sale of land,
althongh not unknown, is rare. Tt occurs at times
¢ when the claim to succeed to the ownership of
land is disputed. As a way out of the difficulty, the
“ farm 15 sold and the yield divided between the
claimants. But the Alafin has the right to step in
¢ and take the land from the family and give it to
whom he likes. This is seldom done, butit is pos-
sible. The custom of buying and selling land is
‘ gradually becoming more common, but ifi ismuch
rarer here than in the other States where more kolu
and palm trees are planted.”
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Oshogbo.

The summary of the evidence informs us that land
cannot be sold or leased (Papers, p. 201).

Ife.

The evidence taken in Southern Nigeria and before
the Committee is to the effect that land cannot he
sold in this State (Papers, p. 203, 18,468-9, 13.473).

Tlesha.

We are told in the evidence taken on the spot that
there is no selling, and this was corroborated by two
witnesses who appeared before us (Papers, p. 166,
13,280-1, 13,308-9).

Ara.

A witness attended before the Committee to repre-
sent the Alara, and gave evidence that land v.as not
saleable there (13,347). The Bale gave evidence to the
like effect (Native Land Tenure in Southern Nigeria,
195 S))s

My, Pennington, however, gives an instance of an
outright sale by the Chief of Alara himself (7423).

" Ondo.

The state of affairs is thus summarised :—

« Sale of rural land is forbidden, but land may
be leased or granted. . Noalien is allowed
to plant life trees, such as cocoa, coffee and kola,
for the cultivation of such trees would give
him a claim to the owmership of the land.
Urban land can be sold to another Ondo pro-
vided the vendor obtains the permission of all
the members of his family ” (Papers, p. 206).

The evidence taken was contradictory and it is
doubtful if it bears out the summary.

Central and Fastern Provinces.

Going now to the Central and Bastern Provinces,
which may be conveniently dealt with together, we find
that Mr. Sproston and Mr. Hives, both District Com-
missioners who have seen service in the two provinces
in question hold optimistic views. The former thinks
the idea of an out-and-out sale has never entered the
heads of the natives, and has only known one case of
it, and that is at Okigwe (6881, 6876). The latter has
never heard of land being actually sold, and only knows
of ownership by communities (3255-7 and 3299). M.
Partridge, too, who had seen service in the Bastern
Province, told us that selling was quite unknown in
that Province when he was there, and quite unknown
up the Niger (4184),

Mr. Watt, a Senior District Comimissioner, in
an instructive memo., takes a less optimistic view
(Native Lund Tenure in Southern Nigeria, p. 30).
He thinks that in those parts of the provinces
which have been for some time under direct Govern-
ment control, ¢.e., the areas within which the Courts
of the Niger Protectorate or of the Royal Niger
Company exercised jurisdiction, conditions of land
tenure have been influenced by the practice of the
Government and of the merchants and missionaries
who have acquired land. Within the Protectorate,
land was acquired by trading firms and missions, and
Government, leased land as required from the™ chi
and paid rent for land so acquired. *Such leases
¢ were entered into at Calakbar and other stations
in the Bastern Province, and also at Wanrri, Sapele,
Koko and Forcados (I think).” “ Whateyer may have
been the original conceptions of the natives in these
paxts, it was not long before they began to realise
that in relation to foreigners and strangers they
¢ had in their land a marketable commodity of great
¢ value, Old rights of possession came to be regarded
¢ as rights of ownership, and the possessors dealt in
land as they did m any chattels. The ownership of
Jand has been surrendered, land has been mortgaged
and dealt with in a muanner quite contrary to the
practice which obtains beygnd the area which has
been for long under direct control.”

‘With regard to the Royal Niger Company, *it
allowed deeds of gift of land to be made to missions
and private persons subject tv mo restrictions as to
the use to which the land was tobe put. These rights
of ownership in some cases lay dormant for many
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 years until the land acquired great value through
*“ no exertions on the part of the grantees. Moreover,
* individual ownership of land having once been intro-
*“ duced in these instances, the conception has heen
« given an extended application and, it will be found,
¢ at Onitsha, at any rate, that individual ownership
‘ of land is recognised and land is dealt with as a
 marketable commodity.™

Mr. Watt: might have pointed to what ‘appears to
me to be rather a striking instance of the attitude of

the Royal Niger Company with regard to individual ,

ownership. In 1896 it, by Regulation (No.42) made
under the Charter, established a registry of deeds.
Under it any “owner of land™ was entitled to file a

petition in the Supreme Court to be registered as:

proprietor of land, and the Court, if satisfied with the
petitioner’s claim, was to issue a certificate stating the
pevitioner’s title to the land. The form of certificate

is instructive and was: “that the land described is the-

 property of A. B. and that it appears by the evidence
 that he owns the said land absolutely.”

Mr. Cowan, a pavtner in Miller Bros., and thus
largely interested in Southern Nigerian trade. corro-
borvates Mr. Watt’s view in general terms. He said
that of late years there had heen a good deal of buying
and selling of individual land in the Central and
Bastern Provinces. (13,723.) * The coast natives have
*“ been working back and they have heen buying lands
* for plantations or country houses, growing yams and
“ and so on, keeping ‘'so many of their people there
« like a country seat. They may grow rubber or cocoa.
¢« The land has been acquired from native communities
¢ inland or native owners. That is where individual
¢ ownership comes in ™ (13,724).

I shall now proceed to go through the various
districts in which there is evidence of individual owner-
ship or of sales of land having takeun place, going
roughly from west to east. In the districts other
than those specifically named, so far as I am_ aware,
the communal system untainted by individualism still
prevails,

1. Sapele.

The District Commissioner writes :—

**In many cases plots of land containing palm
trees are boughtor sold and sometimes pledged for
debt, the original possession having been obtained
by squatter’s rights. Several individuals
own palm forests which pass from son to son
and can be sold or pledged. No urban land can
be owned absolutely ** (Papers, p. 170).

The evidence taken by My. Alexander is opposed to
this view. One witness puts the matter plainly.
“The Sobos never sell land ” (Native Land Tenurve in
Southern Nige 1). Possibly the District Com-
missioner is not clear in distinguishing sale and pledging
of land from sale and pledging of paliv trees on land.

2. Kwale.

Of 13 witnesses examined by the District Com-
missioner, nine were emphatically against the practice
of sale, but there was some evidence by the remaming
two of o custom of sale of rural land among themselves
but not to outsiders (Papers, p. 175, et seq.).

3. Warri.

The witnesses examined by Mr. Alexander testified
that land could not be hought ov sold (Native Land
Tenure in Soutbern Nige pp. 19, 20).

Mr. Pennington speaks of a case where a consider-
able quantity of land was sold which was referred to
him by the Commissioner of Lands (7255-6). M. J. A.
Thomas, who spoke with regard to the country
between Sapele and Warri, and Mr. Nanna, who lives
in Koko Town, between Supele and Benin, however,
gave evidence to the Committee, that in the districts
with which they were acquainted land was not bought
or sold (15,041, 15,129 efseqn 15,202).

4. Brass.

Two witnesses from. this distriet gave evidence
before the Committee, viz., Chiefs Cameroon and
Yekorogha. From the evidence of the first-named it
appears that lands ave held by families, and that it is
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customary for families to purchase and sell lands, and
that there is a great deal of selling (14,571 ef seq.,
14,587 ot seq.). Sales can only be made to fellow-
countrymen and mnot to those outside the tribe,
M. Pennington corroborates this testimony (7244).

5. Degema.

Chief Goodhead appeared hefore us and gave the
following evidence : “ When necessity compels a man,
 he can sell with the consent of his family. If I
¢ am in difficulty and I have a piece of land, and there
‘ is no other way out of the difficulty, I must of

necessity sell the land (12,925). . I can sell it
to a native, but if there is no native to buy it from
me and the only way out of the difficulty is to sell it
toa Buropean, I'can do it (12.926) I cannot
* remember any case just now when land was sold to a
 Buropean outright * (12,929).

6. ' Okrika.

Chief Koko gave the following evidence: “One
family or the head chief of the fown has no power '
< to part or deal with these lands, ” 7.e., family lands,
“unless with the consent and concurrence of the whole:
« community ' (12,977). When asked whether he
remembered the case of a family selling their land, he
replied <« No* (13,017).

7. Bonny.

Chiefs Jumbo and Benigo gave evidence before us,
the result of which appears to me to be that, as at
Brass, sales by and to families are permitted, but the
purchasing family must not be a foreign one but a
“native of the Delta ™ (12,740, 12,862, 12,904).

Mr. Pennington speaks of selling taking place in
this distriet (7244).

8. Opoabo.

Chief Gookey Gam said, « There is private owner-

“ ship of land with power to the individual owner to

sell. . . . Opobo natives also buy land from the
¢ Quas and Ibos and it is thereafter their own personal
L [iléugwrc‘y to use or sell again as they like” (Papers,

Mr. R. T. Chisholm, who had had eight years’
experience in the Qua Country of the Opobo District
and had been Court interpreter, deposed: * There
‘“is private owmership of hoth urban and rural land
“ among the Quas. The owner can sell rural land
 without the consent of the chiefs or community,
< but he cannat sell urban land town lands
“ cannot be sold.” This evidence is scarcely surprising
when we bear in jmind that the Opohos, who were
originally Bonny people and who only moved up to
Opobo about 30 years, had to buy their way into
their present country(Papers, p. 198).

The result of the inquiry as to testamentary
disposition seems to confirm this evidence (Papers,
p- 251).

9. Eket.

The Acting District Commissioner states that
“some few freeholds exist'’; that *“when a man has
¢ succeeded to wealth or created it by industry and
‘ then invested in land from such private means as
« distinguished from those of his “house' property
“ thus acquired is regarded as his own freehold, to he
« kept or sold as be chooses.” House property can be
sold by the consent of an overwhelming majority of
the house.

He adds: “The natives appear convinced that the
¢ system of individual ownership is, and will continue
< for a long time to be so, insignificant compared with
* the general system of tenure that its effect may be
« regavded as negligible " (Papers, p. 198.)

The Rev. S. A. Bill, of the Qua Ibo Mission,
says: “The fundamental law of tenure is that the
land belongs to the community, to the tribe, and
to the town or village. It becomes the private pro-
perty of the individual by his clearing, occupying,
¢ and using it. After thus taking possession, it is his
absolutely and is so recognised by native laws. While
according to mative law the owner has the right to
« sell, the community as a rule louks with disfayouron
its being sold to an alien ” (Papers, p. 198).



DRAFT REPORT, ETC.

10. Aba.

The head chief of each compound owns the land,
but he cannot sell, pawn or alienate without the con-
sent of all the mewmbers of the compound. When land
is thus bought from a compound the vendee haa
absolute individual ownership but on his death it
becomes family property (Papers, pp. 190 and 195).

11. Tkot Ekpene.

Tand is owned by the house and for the house. No
land can be sold except with the sanction of all the
members of the house (Papers, p. 191). Individual
ownership is unknown (Papers, p. 199.)

12. Thyo.

All land is owned by individuals except markets,
which are owned in common. The owner ‘has an
absolute right of alienation without obtaining per-
mission from anyone (Papers, p. 191).

13. Bende.

The Acting District Commissioner reports that
individual ow‘nembxp with absolute right of possession
and alienation, temporary or final, is recognised by
native law and custom with regard to 1\11‘31 land.
Urban land cannot be sold, as \vhen a man dies he is
buried inside his house. *The crime of digging up
one’s ancestors was punishable by death, and any man
who sells urban land is driven out of his town ™
(Papers, pp. 193-—4).

14, Afikpo.

Writing from Unwana, the Rey. B. MacLacklan
tells us that individual ownership with absolute right cf
alienation is recognised, but the District Commissioner’s
report shows that the head chiefs of four representative
towns denied the right of sale and that they were
corroborated (by many chiefs present at the meeting)
(Papers, pp. 192-3.)

15. Calabar.

There is a good deal of evidence.

An interesting paper by the Rev. A. W. Wilkie
gives an account “of tenure in vogue mainly among
the section of the Efik tribe reqduw in Duke Town
(Calabar) and the country district Between the Qua
river and the Akwa Efe river. He explains that the
BEfiki are recent settlers, and base their ownership
to some extent on their purchases of land from
other tribes. An Efik may buy rural land in individual
ownership, and has power to sell #he same during his
lifetime. He hasno power to make a will except with
the consent of his family. On his death land becomes
Jamily Jand, and can only e alienated with the consent,
of all the members. Individual ownership of wmrhan
land is not recognised (Papers, p. 195) as to power of
testamentary disposition, see Papers, p. 252,

The Rev. W. T. Weir, residing at Creek Town, with
a large district extending 80 miles into Aro-Chulu,
attended before the Committee. He seid that “in
- Creek Town guite a number of our people own big
* tracts of land in the Bkoi country (8919).” That
land was sold outright among themselves (8926-7, 8963,
9023). When asked whether it was the coast natives
who had introduced the idea of private property in land,
his reply was in the negative, and his view was that
“ it is not a new feature, except that it is mew in the
 last 50 years ™ (9035).

Prince Bassey Ephraim, of the Efik tribe, also
attended in England. In the course of his examination
he said, *“In our country lands were sold and bought
* from time immemorial, This is amongst ourselyes.
“ You could buy land from one family with the
“ consent of the head of the house or family. It is
¢ with us a purely native custom, and not an intro-
 duction by any foreign element as the result of
« Huropean civilisation” /(12,575). He proceeded to
say that a purchaser can do what he likes with his
property during his lifetime ; after his death it goes to
his family. The custom of wllls is coming in, but it is
not a native custom. A person clearing forest land
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within the boundary of the town to which he belongs
becomes owner of it (12,583-8). ' Sales from! tribe ‘to
tribe are frequent (12,673—4).

He was asked “Have you the power according to

“ native custom to sell Jand P—If you have, have you
‘ the power to alienate it by selling to Europeans?"
HIS answer was “No we have not according to native
 custom. Wehad not that power or wmully Y(12635).

Chief Byoita concurred in Prince Bassey's evidence.

The evidence of a gentleman termed “ Chief Bassey,
Duke of Calabar,” was taken before the District. Com-
missioner. He deposed that “bush land outside the
* town belongs to different families, and is also held
* by individuals; these can be sold. . . . In the old
“ days before the days of the Government my futhers
“ bought and owned land ” (Papers, p. 197).

It is only right to guote the opinion of the
District Commissioner with regard to the evidence
taken by him ; he says, “* Native evidence on such points
i apt to be misleading owing to their suspicion that:
“ there is ‘something behind it,” and instead of sum-
* marising what was actually told me, T venture to
express the following opinions in regard to land
¢ tenure drawn from the evidence, and my experience
* in maftters dealing with land questions in this Pro-
tectorate.

“Previous to the arrival of the Government in
Southern Nigeria there was, T think, noidea of owner-
 shipof land. It was not recognised as property. The
¢ land existed and there was ample room for all ; the
then governments of the communities—the chiefs and
elders—apportioned the use of the land as requived
among the people.

&t GLbdnally with fhe arrival of the Goyernment
and the settlement of the country, the natives have
discoveved the value of land as property and the
leasing of land has been introduced und i in some
cases the sale of land” (Papers, p. 197).

16. Oron District.

Our information is here derived from w latter of
My. C. P. Groves, Acting Superintendent of the Primi-
tive Mathodist Mission. His view is that “land is
owned by the individual household in the person of the
head of the household or the father of the compound ™
and that  this head has absolute right of possess
and alienation.” On the death of the head the 1
divided among the members, each assuming headship of
his house. This results in the land being subdivided
into small portions (Papers, p. 196).

17. Onitsha.

Here Mr. Watt thinks < that individual owners]np
“ of land among the natives is recognised and land is

** dealt with as a marketable commodlfy (Native
Land Tenure in Southern Nigeria, p. 31).

r. James gives the following. e\pLumUOn “ With
<5 l'c“‘d)d to the town of Omtsha. which is an im-

< port:mt river port, all ‘the scallywags from Sierra
¢ Leone and Lagos weut there before we had our eyes
© open and they got hold of pieces of lund from the
« people. Only about three orfour years ago, Lordered
* the District Commissioner to call on ull these people
to show their title to the land, and go into the ques-
* tion and make out proper leases betyween them and
 the Onitsha people. We did not give them leases
“ for more than 10 years ™ (6700).

‘When an inquiry was made as to disposition of
property on the death of the owner, the report was
that “ Land belongs to the community, but the Eldest
“ Son succeeds to the occupation of it” (Papers,
D. 252). o

My, Alexander informs me that recently Sir F.
Lugard, when at Onitsha, suggested to the Onifsha
chiefs that they should receive a lump sum as com-
pensation for certain land required for Government
use, and that the chiefs replied that they could not do
this as it would be selling lantl which was against their
custom, and that they would prefer to hand over the
land for nothing to be used by the Government as long
as it was ruquued

WALTER NAPIER.
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Ashanti, and in the Southern Province of
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General conclusions.

The problem which this Committee has been
requested to study and report upon involves questions
of the greatest possible moment to the welfare of the
native races inhabiting the tropical regions of Western
Africa.

It may be fittingly approached by recalling the
chief motive which has inspired the proceedings and
swayed the policy of the British Government in this
portion of the Dark Continent for the past century.

CHARACTERISTICS OF BRITISH PoLicY IN WEST
AFRICA.

The chief motive claimed has been philanthropy.
And while the task of responsible administration,
international rivalries sometimes of an acute nature,
the enormous growth of trade, and the complexities
incidental to the rapid development of intercourse
between West Africa and the outer world, have in
recent years raised many conflicting and contradictory
issues, the fundamental charvacter of British official
policy in this part of the world has persisted. It has
remained primarily influenced by a desire to promote
the advancement and the welfare of the native races.

xciting influence to swhich this policy responds
nal source in “the mew-horn love of the
human race,”* outcome of the revulsion of feeling
against the slave trade, and in the conviction thatas
Britain had been most tainted with the guilt of the
trade, so she was beyond all other nations pledged to
remove its effectst and repair the evil she had wrougli
in the past.

In 50 far as financial sacrifices could minister to the
change which occurred in national ideas at the close of
the eighteenth century, Britain gave of her substance
with unstinted measure.

Apart from the twenty millions distributed by way
of compensation to the slave owmers of the West
Indies, the 1,250,000L. to the slave owners of Cape
Colony, the further millions expended in founding the
settlement of Sierra Leone, in assisting Liberia, in
patrolling the West Coast with ships of war for the
best part: of a century; Britain sought to infase with
similar ideals the policy of all the European powers
territorially interested in West Africa. In 1820 she
purchased for 400,000l a promise from: Spain that
Spaniards would cease to buy negroes in Africa.t In
1886 she paid Portugal 300,000/. to secure the pro-
hibition of the export of€slaves from the Portuguese

* Lucas. Historicall Geograpliy of the British Colonies.
Vol. IT1. West Africa. (Oxford : The Clarendon Press.)
Tbid.
1§ Johnston. The Colonisation of Africa.

(Cambridge ;
The University Press.)

African possessions,* Her friendly representations to
Napoleon ITL. in 1860 led to the abolition of the so-
called free emigration of negroes from the Gaboon to
the French West Indiest and to the initiation of joint
naval operations against the slave trade with the
French on that part of the coast. More recent
instances of the survival of the original national motive
may be found in British diplomatic action relating to
the abuses which prevailed in the Congo Free Statef
and in the present co-operation of British Consular
Officers with the Portuguese anthorities respecting the
conditions of indentured labour in Portuguese West
Africa.§

‘Without attempting any detailed historical summary
of the differing circumstances under which extensive
areas in West Africa have passed under British control,
it may be affirmed without hesitation that a claim to
benefit the native races has always been advanced, either
explicitly or implicitly, by the directors and anthorised
exponents of British policy. British dominion in Sierra
Teone owes its existence to British action, both official
and unofficial, in providing a refuge for freed slaves and
for the descendants of slaves upon West African soil.||
The extension of British jurisdiction in the interior of
the Gold Coast was the outcome of measures concerted
to protect the communities with which relations had
already been established against attack by more power-
ful neighbours.9] The acquisition of Lagos was, in part,
designed to strike a blow at a slave-trade centre.®* The
gradual assumption of political control over what is now
known as the Southern Province of Nigeria was directed
towards the suppression of slaye-dealing and human
sacrifices and to the establishment of internal peace
and order.t+ The overthrow of the Fulani Emirs in the
Northern Provinces of Nigeria was defended, and riglitly.
50, on much the same grounds.f{

In all these cases, the wish and intention of bettering:
the conditions of the native races were proclaimed and
were in a great measure carvied out.

This traditional pelicy was emphasized in the Report
of the ““Northern Nigeria Lands Committec” :—

The principle governing the exercise of its (the
Government’s) power of control is the interest of
the native population. . . Second to this
object, the development of the country should be
kept in view.”§§

* * * * *

Tt is, then, in stifet consonance with these traditions
that the problem which this Committee is called upon
to examine should be envisaged primarily from the
standpoint of the interests of the native races inhabiting
the regions with which its Report deals.

To this end, it is necessary that the very special
manner with which the welfare of the indigenous
peoples of West Africa is bound up with their pos-
session and enjoyment of the land should be clearly
grasped, in order that the problem itself may be fully
understood and the menace to native interests calculated
to ensue from the unrestricted and misdirected opera-
tion of certain influences, both exotic and indigenous,
may be adequately realised.

Tt is with the object of presenting this aspect of the

. case more comprehensively thau was possible in the

main body of the report that this memorandum has
been. compiled.

* Johnston. The Colonisation of Africa. (Cambridge :
The University Press.)

T Morel. The sh Casein French Congo. (Heinemann.)

{ White Books : Africa, Nos, 4,10, 14, 1903 ; 1and 7, 1904 ;
11905 1, 1906 5 1, 1907 ; 1,2, 3,4, 5, 1908 ; 1 and 2, 1909, &c.

§ White Books : Africa, 2, 1913 ; Africa, 1, 1914.

|l Lucas, op. cit. Sarbah, * Fanti Constitution,! &e.

9 Lucas, op. cit. Memorandum by Sir W. B. Griffiths
(Committee documents). Macdonald, *The Gold Coast Past
and Present ” (Longman), &c.

** Tucas, op. cit.

F+ Mockler-Ferryman.

11 Owr. Zhe Making of Northern
Morel. Nigeria: its People and: its
§§ Gd 5142, pp. x and xi, par. 25.

British Nigeria, (Cassell)
geria.  (Macmillan.)

‘zoblems, (Smith, Elder.)
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Tae LAND PROBLEM IN SOUTH AFRICA AND IN
‘WEST AFRICA.

The Report of the South Africa Native Affairs
Commission, 1903-05, which was presided over by Sir
Godfrey Lagden, contains the following passage :—

From it (land tenure) there is a common origin
of muny serious native problems. It dominates
and pervades every other question ; it is the bed-
rock of the native's present economic position,
and largely affects his social system.

This expression of opinion upplies with infinitely
greater force to British West Africa, where the problem:
of government is that of administering a country
peopled by African vaces, and not by races both of
Buropean and of African descent for whose joint expan-
sion under one rule a modus vivendi has to be sought.
If land tenure can be described as of such extreme
importance administratively, economically, and socially
to the natives in a region of Africa where the export
industries ave wholly in the hands of the white popula-
tion,* and where the natives have heen to a very
large extentt swept into the vortex of the Buropean
industrial system, and native social life very largely
modified where not entirely altered, how much greater
must be its importance in British West Africa, where
the native population is both enormously and relatively
larger, where the export industries (other than mineral)
are whollyf in the hands of the natives, where Euro-
peans are but a handful,§ where polity and social
economy alike are inseparably connected with the land,
and where the avowed object of the Administration is
to ubilise the native machinery of government and to
consolidate, improve, and strengthen it ?

The relative importance of the problem in South
Africa and in West Africa can be estimated at its full
significance by o comparison of vital statistics.

The total avea of Tmperial South Africa is 1,204,827
square miles. Scattered throughout this vast territory
is a native population of 6,889,544 souls.| The total
area of British West Africa is 445,234 square miles.
Its native population numbers 20,177,367. The average
density of the native population in Imperial South
Africa is a fraction over 5. The average density of the
native population in British West Africa is a fraction
over 45.9]

THE IMPORTANCE OF LAND o WEST AFRICAN
COMMUNITIES.
I—From the point of view of the Density and General
Needs of the Population. (Two tables illustrating.)

The attached tables (I and 2) will show that the
native population of British West Africa is considerably
larger and denser than the population of all other
British Africa™** combined, including the native popu-
lation in the territories of the South African Union.
A table is also appended giving furthes particulars as
to the population of Southern Nigeria.

Two fuctors should also be borne in mind in con-
nection with the West African figures given in these
tables. First, that no inconsiderable portion of the total
West African area is composed of rivers and channels,
and of swampy ground which is unfit for human habita-
tion and cultivation. The area thus covered impinges,

* Gold and diamonds accounted (1911) for 43,000,000Z out
of a total export of 65,547,614 The remaining export
industries are managed by BEuropeans, with jnsignificant
exceptions.

+ The Commission’s Repornt deals also with Basutoland and
Bechuanaland, now protected States under the Colonial Office.

T Theexceptionsare so small asnob to be worth mentioning
~—part of the timber from Southern Nigeria and the Gold Coast
is exported’ by European concessionaires with hired native
labour.

§ The white populafion of British West Africa is under
5,000, and none of the whites are settlers unlesy that term be
applied in a yery limited gense to the Roman Catholic
missionaries,

|| Exclusiye of 678,146 ‘“* coloured” in the South African
Union.,

9| Fuller particulars are given in the accompanying tables,
If the Northern Provinees of Nigeria are ded, the ay
density of the population of the rest of British West Africa
(with which the Report of the Committee is specially con-
cerned) is a fraction over 57.

** Egypt excluded,

therefore, upon the total aren available for natural
expansion. Secondly, that undar the. paw Britawnica
ensuring internal peace and a steady advance in sani-
tary science, the population is bhound to increase, and
to increase rapidly. It may be reasonably assumed
that, short of influences involving catastrophio disaster,
the population of British West Africa one hundred
years hence will be at least one and a half times an
considerable as it is to-day. That is the ratio of in-
creage estimated by the Gold Const Census Officer
(1911) for that colony, where the population would not
appear to be so prolific as in Southern Nigeria, and
where the paw Britamwnica has been of far longer dura-
tion than in a considerable proportion of Southern
Nigerin,* y

It may also be adyisuble at this stage to indicate
briefly another factor of recent growth, which will he
referred to in greater detail later, and which has an
important bearing upon the general problem. That
factor is the new usage to which the land is being put,
and will inereasingly be put, in the cultivation of per-
manent crops of economie value for export purposes.
The significance of this new departure can hardly be
over-estimated, Tt must tend to render an abundance
of lund, and free access thereto, an object of even
greater moment to future generations of our protected
subjects who will require, in addition to an inereasingly
larger arvea of land for the cultivation of food-stuffs
proportionute to their natural increase, more and more
land for the purpose of economic cultivation. Thus
land will be doubly needed. It should he borne in
mind in this connection that the land of West Africa
is, virtually, the one source of food supply of its
peoples.  The population is self-sustained, for although
u greater quantity of Buropean food-stuffs is imported
every year, the great bulk of these ave consumed by
Europeans and by the anglicised population of the
Const seftlements. Tt would be difficult to form any
estimate of the vast supplies of cereals and other food
crops such as yams, cassava, vice and ground-nuts,
which require to be raised to provide for fhe wants of
twenty million natives. Nor would it be easy to exag-
gerate the part played in native domestic economy by
fhe oil palms, whose fruits in many districts are a food-
staple, as explained in greater detail further on.

TaBrLe I.

rative Tables of Area and Population of British
t Africa and other Territories in British Africa.
(Bgypt s excluded from this
TeAB0NE. )

Comp
]

list for obvious

Brrrisg West AFrica.

} Avea. Population,

Square Miles.
4,504
g

Gambiat - -

Sierra Leonef- - -
Gold Coast§ - - -
shanfi - -

Northern Te
Southern N
Northern Ni

146,100
1,403,132

287,814|
361,806

- 31,100
79,880

* The Censns Offic: rds the aforesaid ritio of estimated
: ag an und te,
+ Area of the Colony, 4 square miles ; population, 7,700,

Arenof bhe Protectorate, 4,600 squaremiles; population, 138,400,
(Census 1911.)

f Mhe density of the population in the Zrotec
{u',(‘rnlling fio bl sensus of 1911, amounts (o 63,675 I BQuare
mile. It varie bly, according to thie disiricts, from

218 in the Koinadugu district to 98+9'in the Karene districr,
Arca and' populufion of the Colony : area, 615 square miles 5
population, 76,572 (702 whites). (Census 1911,)
§ The densiby varies considergbl
the three provinees of the Gold Coz
WieRternlann -

to be under-estimated (Consus Report 1911),
I stimated by 56,000,
*% Census 1911 (estimated).|

U 3
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Total- area of British West, Africa, 445,934 square
miles.

Total population of British West Africa, 20 177.367.

Average per square mile, a fraction over 45.

BrroisHE AFRICA (other than West Africa).

—_— Avea. Population.
3 Square Miles.

British East Africa. - 200,000 3,750,000
The Soudan - - - 984,520 3,000,000
Uganda - - - - 117.681% 2,840,469
Nyasaland - - - 39,801 999,423
Somaliland - - - 68,000 346,805
Basutoland - - - 11,716 403,111
Bechuanaland - - 275,000 123,658
Swaziland - - - 6,536 98,733
Rhodesia - - 439,575 1,743,640
South African Umon - 473,000 4,697,152+

Total area of British Africa (other than West
Africa), 2,615,829 square miles.]

Total pop\\latlon of British Afuca (other than West:
Africa), 18,002,991.

Average per square mile, not quite 7.

TABLE II.

Density of Southern Nigerian Population.

SOUTHERN NIGERIA.

Ben;
Square Mile.
Average density - - 98:37§
Some densities in W'esteu\ Pxo\ inees :
i - - - - 141-63
Thadan Distriet - - - - - 107-10
Tlesha District - - - - - 114-46
Oshogbo District - - - - 144-42
Some densities in Central Plovmce
Udi District - - - - - 298:22

Onitsha District - - A = = PR
Awka District = - B 5 g
‘Warri District - - = -
Some densities in Bastern qu\'mw
Owerri District - - = s 5
Abakaliki District - = = -
Bende District - - = = S
Opobo Dtstrict - - 5 = 3

Husbandry and commerce are the predominant
avocations of the peoples of British West Africa. The
tribes and communities inhabiting the Southern pro-
vinces of Nigeria, the Gold Coast, Sierra Leone, and
the Gambia are not nomadic. They are primarily agri-
cultural, and the site of their towns and \111|ges is
usually permanent,

II.—From the point of view of the Export Trade with
Burope. (Four tables illustrating.)

From the earliest times, the natives of West Africa
haye eagerly availed themselves of the opportunities
for external trade afforded them by the presence of
Buopeans on the coast. They gathered the natural
products of their land which the white man required
and bartered them for Buropean merchandise. This
trade in natural produets has grown to very large pro-
portions with the opening up of the interior country as
the result of the extension of Buropean political con-
trol. Tt is increasing Rargely year by year. Some idea

* Does not include the whole arca (zide Colonial Office
List 1913 and Od. 6622).
+ Inclusive of 678,146 * coloured.”
Less a portion of the Uganda area (vide (7))
§ Southern Nigeria. (Census 1911.) b

WEST AFRICAN LANDS COMﬂ’[ITTEE:

may be formed of the extent to which the natives of
British West Africa utilise the resources: of the land
for this purpose by examining the output of this free
native labour for the past seven years.

TaBLE ITI.

Vulue of Raw Matersal collected and cultivated by the

Native Population for purposes of Bxternal Trade
Jfrom 1906 to 1912 inclusive.

SOUTHERN PROVINCES OF NIGERTA.

g Palm - Cotton
—_— Keornels, | Ealm Oil. | Cocoa. T
1906 - 193,939 | 1,001,648 | 27,054 41,562
1907 - ,658,292 | 1,313,960 | 47,840 97,043
1908 - | L424595 | 1,154,933 | 50,587 53,317
1909 - | 1,815,967 | 1447163 | 71,196 | 103,270
19100 - | 2450,814 | 1,742,234 | 101,151 78479
1911 - 2,574,405 1,696,876 | 164,664 66,935
1912 - | 2797411 | 1,654,933 |130,542 | 102,931
13,915,423 | 10,011,747 | 593,034 | 543,537
|
[Cobton Rubibe ! Shea, Shea "T' 1
| Seed. i \Rubber. Nuts. } LILL
=
1906 - 307,077 18 | 68,718
1907 - ‘744- 989 27 | 69,241
1908 - 30 612 “ 77,168
1909 - 9 | 46,372
1910 - | 5. 6 0 60,191
1911 - | 4,577 8 55,576
1912 - | 10,030 125 022 9 78,006
47,850 } 1,375,740 ’ 5 l 455,272
|

Thus, in seven years, the natives of the Southern
Provinces of Nigeria have gathered, cultivated, pre-
pared, and sold to Euwropean merchants raw products
to the value of = 27,259.8571.

With the sof exception of a portion of the
“timber,” which in some instances is worked by
Buropean leaseholders with hired native labour under
the forestry rules, this total is the product of native
industry in the fullest sense of thq term, the European
merchant being merely the intermediary between the
Nigerian producer and the European markets where
these commodities are ultimately disposed of.

TasLE LIV.

Gorp Coasm.
— | Gocoa. Kolas* | Copra.

£ £ £

1906 °- - - 336,269 73,632 4.290
1907 2 o 5150800 eRio0il 6.156
B = o a|l B 6,490
1909 - - - 755,347 10,451
1910 - - - 866.571 13.032
1911 - - - | 1,618,468 93,099 13,257
1912 - - - | 1,642,783F 84,231 11,841
6,270,298 | 535,791 65,547

* The kola-trade is an export trade, but the pro\lncl is
forwarded, not to Burope, but to. Ngerl.\ for local consumption.
1 The value of the cocoa exported.in 1913 was 2,484,218(,
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>,
— Timber.® K}:;EEIS. 1&11’1 " | Rubber.
£ £ £ £

1906 - - 80,018 | 80,834 | 125,008 | 334,505
1907 - - 169,458 | 101,822 | 119,468 | 333,120
1908 - - 158312 | 77,821 129,535/ 168,144
1909 - - 82,937 | 112,425 | 120,978 263,694
1910 - - 148,122 | 185,058 161,588 | 358,876
1911 - - 138,836 | 175,891 128,916 | 219,447
1912 - - 228,748 | 205,364 | 112,885 | 168,729
1,006,431 | 939,215 | 898,178 | 1,846,515

Thus, in seven years, the natives of the Gold Coast
and Ashanti have gathered, cultivated, prepared, and
sold to Buropean merchants raw products to the value
of = 11,561,975

TABLE V.
SIERRA IEONE.

— Ginger. | Gum Copal.| Kolas.t

£ £ £
1906 - - - 10,880 3,945 104,082
1907 - - - 11,579 | 6,015 113,674
1908 - - - S 4,948 108,895
1909 - - - 14.147 5,036 153,919
1910 - - - 33,288 3.331 191,942
1911 - - - 44668 | 2,966 194,312
1912 - - - 44,864 | 1,607 276,530
171,297 27,848 | 1,143,354

o Paln

_ Palm Oil. | g0 O Rubber.

£ £ £
1906 - - - 27,745 330,427 30,170
1907 - - - 51,154 447,801 22 480
1908 - - - 36,451 832,887 9,372
1909 - - - 64,273 482,614 8,079
1910 - - - 62,852 644,684 7,666
9T - - 69,927 657,348 5,918
0 o 5 = 67,314 | 793,178 2,962
379,716 | 3,698,939 86,647

Thus, in seven years, the nativewof Sierra Leone have
gathered, cultivated. prepared and sold to European
merchants raw products to the value of = 5,497,80117.

TABLE VI
GAMBIA.
T T
|
_ | Gomd | Pam fpug ) v
| |
e =
1906 - - 278,055 2,122 " 1,084 1,787
1907 - - 256,685 3,657 5,686 2,325
1908 - - 245,084 3,488 [ 1,163 3,036
1909 - - 323,231 ‘ 3,526 1,550 2,180
1910 - - 387,943 5,640 952 =2 1,274
1911 - - 437 472 4,758 836‘ 1,514
1912 - - 502,069 6,518 409‘ 1,164
2,430,539 ‘ 29,709 | 11,680 ! 13,280
| |

Thus, in seven years, the natives of the (}ambié
have cultivated. gathered, prepared, and sold to
European merchants raw products to the value of =
2.,485,2081.

* Same comments as at foob of Table T11.

The kola-trade is an exporf trade, but the. 1»~mluc$ is
forsvarded, not to Burope, but to Nigeria forlocal eonsumption.
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II1.—From the point of wiew of the Commercial and
Tinaneial position of the Dependencics. (Two tables
illustrating.)

The collection, cultivation, and preparation of raw
material required by Buropean industrialism represents
the earning and purchasing capacity of the native
population of British West Africa as expressed in
terms of Buropean merchandise.

Thus the economic activities of the natives resulting
from their enjoyment and occupation of the land may
be divided into three branches. The first is directed
to raising the necessary food-crops for home con-
sumption. The second is concerned with the sale and
exchange of these and other commodities between
communities. Bvery town and village has its local
market, and the country is studded with larger market
centres where natives of different tribes, often living
at considerable distances from one another, periodically
meet and exchange the products of their respective
countries. The British occupation, by ensuring the
safety of internal communication, by the creation of
railways and roads, and by the improvement of water-
ways, has given greatly increased facilities to fthis
internal commercial intercourse, the importance of
which in the social life of the native peoples is some-
times overlooked. It is apt, for instance, to be
forgotten that the external trade in the products of
the oil palm represents only one side of the mative
exploitation of this valuable tree, and that enormous
quantities of oil and kernels are gathered and prepared
by communities living in the oil-palm helt to supply,
the needs of communities living outside the oil-palm
Dlelt, in exchange for commodities which the former do.
not produce. The third branch of native economic
activity is concerned with the external or export trade,
the volume of which has been indicated in the preceding
tables,

In this connection it may not be without utility to
point out that the trade in imported merchandise,
which is in the hands of Buropean merchants, and the
revennes of the British Administration in West Africa,
are alike dependent upon the commercial instinct which
induces the mative peoples to devote a portion of their
time and labour in the pursuit of externally acqnired
wealth by collecting and cultivating commodities for
which there exists an external demand. Were this
activity to dwindle, or were the capacity to give
expression to it seriously curtailed, the financial and
commercial position of British West Africa would
collapse. In the Southern Provinces of Nigeria and
in the Gold Coast; the administration levies no direct
tax. In Sierra Leone and the Gambia, a small annual
tax is impesed. The amount of the customs duty is,
of course, calculated by the Buropean merchant in
fixing his selling price. The following tables show (1)
the proportionate value of the raw material collected
and cultivated by the natives for the external trade
compared with the total value of the exports; (2), the
proportion of customs revenue to total revenue.

TABLE‘ VII.
v (The figures are for 1912.)

SoUTHERN NIGERIA.
£
Total value of exports (ew specie) - - 5437189
Value of raw material collected and culti-

vated by natives - - - - - 5,411,300

Gorp CoasT, ASHANTI, AND NORTHERN TERRITORIES.

Total value of exports (ex specie) - - 4,307,802
Value of raw material collected and culti-
vated by natives - - - - -
Value of gold won by European lease-
Holders with hired native labour - -
J
SIERRA LEONE.

2,837,142

1,470,660

Total value of exports (ex specie)
Value of raw material collected and culti
vated by natives - = o = - 1,258,933
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3 GAMBIA. £
Total value of exports (ex specie) - - 738,593
Value of raw material collected and cu.lt\-

vated by natives - - 2 - 510,160
TABLE VIIL

Showing  proportion of Customs Revenue to Total
venue, with Notes relating to Roazlway Revenue
and, the yield from Direct Taxes. (The figures are

~ for 1911.)

Revenue derived from
Customs Dues
vpon imported Goods.

Total
Revenue.

£ £
Southern Provinees | 1,955,948 1,439,385
of Nigeria.
Gold Coast - - | 1,006,633* 610,602%
Sierra Leone - - | 457,759 242,324
Gambia - - 82,830 64,730
Total - - | 8,503,220 2,357,041

The total revenue from railway receipts for the
three dependencies (there is no railway in the Gambia)
was 664,8171., and from the direct taxes in Sierra Leone
and the Gambia, 60,6897.

The position, then, as shown by the above table, is
briefly this:—

The industry of the native population in exploiting
the land for the export trade was responsible for pro-
viding the revenue with 2,357,0417 in customs dues
levied by Government upon imported merchandise
bought by that native population with the proceeds of
its labour, out of a fotal revenue from all sources of
3,503,2201.

Of the balance, 1,145,179, railway receipts
amounted to 664,8171., a further direct result of native
industry for the bulk of the railways’ receipts is derived
from the freight upon the raw material harvested by
the natives on its way from the centres of production to
the ports of shipment, and upon merchandise imported
to pay for that raw material; while the 60,6891 obtained
from the hut tax in Q)ﬂxa Leone (3_‘ 7711.) and the

yard tax in the Gambia (7,918L) are, in effect, imposts.

levied upon native industry.

NaTiveE BXPORT INDUSTRIES.
L—The 0il Palm Industry.

The two most considerable existing native industries
in British West Africa connected with the export trade
are the oil-palm industry and the cocoa industry. Both
industries vaise questions of considerable importance
which have bulked largely in the evidence before the
Committee, and upon which the Committee is called
upon to pronounce. Detailed treatment in this memo-
randum would thus seem to he called for. T will deal
fivst with the oil-palm industry, which has its domestic
as well as its external aspects. In the last seven years
the natives of the Southern Proyinces of Nigeria have

produced for the external trade palm- kernels valued at
L‘ 9154231, and palm-oil valued at 10,011,747.. In
the same period and for the same purposes the natives
of the Gold Coast have produced palm-kernels to the
value of 939 Aud palm oil to the value of 898,178,
ra. Leone palm-kernels to the
value of 3,688,9391. aml palm-oil to the valueof 378,716
This represents a total production for the export trade
of palm-kernels and palm-oil by the natives of the three
Dependencies in the lag seven years amounting to the
considerable sum of 29,833,218L ; the Southern Pro-
winees of Nigeria accounting for 23,927,1701. of the
total.

* 1910.

WEST AFRICAN LANDS COMMITTEE :

In cocon, rubber, and other tropical products. West
Africa competes with the tropical world generally, but
‘West Africa has a yirtual monopoly of the oil-palm.*

We will touch first upon the part played by the oil-
palm in the domestic economy of the natives. '

. A.—The Domestic uses of the Oil-Palms.

The interest of the natives in the oil-palm is
immense, and of a double character. Domestically
dits fruit is indispensable to them. It is one of the
staple articles of food (after preparation), eaten as
soup, cooked with meat, fish, and yegetables.. Prepared
in various ways it is used as an ointment against the
bites of flies, and for purposes of cleanliness, as a
medicine, and as a sleeping draught. Together with
the juice of other pa.lms it provides a sustaining
beverage,  palm-wine,” which is also converted into
vinegar by the admixture of onions and pepper,
and used as a disinfectant, an msect)c}de, a rust
remover, and as a substitute for yeast in the making
of bread. Its leaves when fresh are used for dressing
wounds ; dry, as tinder; with various forms of pre-
paration, in which the oil of the fruit and kernels
enter, as a preventive of diarrhea; to accelerate par-
turition, as a remedy for jaundice and biliousness.
The leayes and their mid-ribs are also used as roofing
material, for the manufacture of nets, mats, baskets,
brooms,and ropes. The male flower is burnt into charcoal
and used as a dressing for burns, The stalks of the
fruit branches are beaten out to form sponges. The
shell of the kernel makes an admirable fuel, which gives
out, great heat. The *cabbage” or growing point,
makes a succulent vegetable.

Thus, it may be said that the oil-palm enters into
the domestic life of the West African at every turm.
It is, as Mr. Thompson, the principal Conservator of
Forests in Southern Nigeriainformed to the Committee,
*a semi-domestic tree.” Mr. Thompson, to whom we
are also indebted for an extremely valuable Report on
the Oil-palm, printed by the Nigerian Administration,
corrects several current misapprehensions with regard
to the native exploitation of the oil-palm. The oil-
palm reproduces itself freely, springing up in immense
numbers when the land is cleared for farms. The
clearing of the land for these purposes is said to help
the growth of the young trees which would otherwise
die off in the shade and damp. The fires which are
run over the farm clearings also assist germination by
removing the hard skin over the “eye” and allowing
moisture to be absorbed. Human agency is thus
employed to some purpose in the propagation of the
tree. Indeed, Mr. Phompson goes sofar as to say that—

«“A large portion of them (oil-palms) have
sprung up from human acts, or been helped on by
human acts.” &

“6989. Q. It not only grows wild, but it has
been cultivated to some extent P—4A. Yes, in a
peculiar way. They make clearings round the
parent tree and allow the seeds to spring up.
They do not actually plant them, but they tend
the young ones.

€6990. Q. Itis quite incorrect to say of certain
parts of Southern Nigeria that the natives take no
trouble at all with their palm trees P—A. That is
Wron

6991. Q. Four out of five people tell us so ?—
A. But it is quite wrong. There are lots of places
where they take great trouble over the palm-trees.”

The fruit of the palm-treeitself gives vise, of course,
to an agtive internal trade Dbetween village and village,
market and market; one community will be speudlly
proficient in preparing the oilfor consumption ; another
for other purposes; some communities are deficient in
the tree and eagerly exchange commodities for the
fruit, and so on. It is the commonest sight on the
roads to see men and women carrying palm-oil in pots

* Gt iy impossible to exaggerate "-—writes Mr. 1. J.
¢, for many years ct Commissioner in Sicrra
the important part this sovereign tree fills in the life
S of the country. 5 1t provides the people among whom
S it flourishes with meat and drink, and with nearly all the
# simple pecessavies of daily life.” —A Lransformed Colony
(Scely & Co,)

Leone-
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and pans on their heads, At every little native market
palm-oil is on sale. The fruit of the oil-palm has,
therefore, a marketable value for the natives apart
altogether from the export trade, and leads to a con-
siderable (in some parts of the Southern Provinces of
Nigeria a very considerable) internal trade. It musf
not, then, be overlooked that as an article of internal
commerce, apart altogether from an article of con-
swnption, the fruit of the oil-palm bulks largely in the
economic activities of the communities inhabiting the
palm-oil belt.

The folk-lore of West Africa is saturated with allu-
sions to the palm-tree, and the existence of hundreds of
proverbs in which it figures show the intimate patt it
plays in social economy. Guilds—like the famous
 purrah " Society of Sierra Leone—exist to protect:
the tree from heing tapped at the wrong time. There
are classes of oil-palm climbers and classes of palm-
wine preparers. In some parts of British West Africa,
the usage of the fruit is set aside for the use of the
whole community irrespective of the ownership of the
land where the trees are situate. In other parts it is
regarded as a precious inheritance of the individual,
and the individual who has planted trees retains his
right to their use even though the land upon which he
planted them may have passed out of his family
or may have been his only by virtue of a tenant
right. Whatever form native local custom takes as
to the usage of the tree, the tres and its fruit are
aisually & matter of regard and concern, although cases
do occur where a community or individual, allured by
the prospect of larger immediate prospects, by growing
cocoa (for instance), will remove the palm trees, or
afflicted by a drunken bout, will cut down the tree for
the wine (which can, however, be secured without its
destruction).

The Native Councils of Southern Nigeria have, in
many cases, passed rules iaflicting divers pains and
penalties upon their subjects for this offence, and by-

" laws have been passed in the Gold Coast which,

however, owing perhaps to the weakmess of the
Executive's general position, do not appear to have
been particularly effective. Mry. Thompson is of opinion
that any measures caleulated to restrict the free usage of
the oil-palm by the native communities of the Southern
Provinces of Nigeria is to be strongly deprecated :—

6997-98. @. Taking palm-oil in Southern
Nigeria, in view of the fact that it isso largely
used for domestic purposes, and also the fact that
it is used for trade purposes, any action tending
to restrict the free use of it and tending to create
monopolies in the exploitatiod of it is to be
deprecated ?

Certainly. T think that if ¢he natives were to
lose interest in the palm-oil trade, that is, if they
were not allowed to tale a persoral share in the
protection and collection and disposal. of it, the
revenue of the country would go down tremendously,
and a lot of haym would be done.

Q. You would deprecate anything which
reduced the native from the position which he
now holds of trader and exploiter on his own
account to that of a hired labourer on someone
else’s account ?

Yes, otherwise he would virtually be a domestic
slave on his own lund.

This view is horne out by Dr. Maxwell, District
Commissioner in Sierra T.eone. He says:—

“ Native chiefs and their advisers have shown
themselves ready to consider and to graft con-
cessions for mining or other purposes so long as
these purposes do not affect the cultivation of the
land by the people themselves; they have at the
same time shown themselves averse from grant-
ing any rights to non-natives over land yhich
they can cultivate themselves or over the natural
products of the land which they have been in the
habit of working themselves and from which they
derive their wealth. In such cases they are
acting as guardians of the rights of the different
owners of the land. In one specific case where
the chiefs were asked to consider a scheme
whereby they would give exclusive rights of
purchase of the fruits of the oil-palms in their
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chiefdoms to one person, a number of these
chiefs, acting quite independently of each other,
stated that they had no power whatsoever to
agree to such an arrangement on hehalf of their
people, and that they could not enforce this on
the other holders of land in the chiefdom.”

Major Bedwell, District Commissioner Southern
Nigeria, expressed a similar opinion (4064-7).

These views are generally endorsed by Mr. R. E.
Dennett (11,150-3).

‘So far as the Gold Coast is concerned, Mr. Crowther,
Secvetary of the Native Affairs Department, fayours a
policy calculated to assist native communities in
improving their methods and in encouraging native
enterprise. (10,431, 10,444-7, 10,315-7.)

B.—The Oil-palm as « sowrce of native externally

acquired wealth,

Under a system of absolutely free labour, so far as
his velations with the Buropean are concerned, the
native of West Africa has in the course of the last
century built up, as has been shown, a very large export
trade in palm-oil and kernels with the Buropean. He
voluntarily collects the fruit, prepares the oil, and
conyeys both oil and kernels to the Buropean trading
stations.

In the Gold Coast, palm-oil and kernels were neyer,
probably owing to the existence of a native gold-
industry, the staple factor in Afro-European trade
that they became in Southern Nigeria after the dis-
appearance of the slave trade. And latterly the
activities of a certain section—but only of a certain
section—of the Gold Coast peoples have been concen-
trated upon cocoa. But, judging from the following
figures, it would not seem that the growth of tke
cocoa-industry has affected the output of palm-oil and
kernels very materially in the last five years :—

Year. | Kernels. Value. ’ Oil. Value.
1908 | 91
1909 25
1910 58
1911 90
1912 1 365

Taking palm-oil and palm-kernels together, the
value of the exports was greater in 1912 than in
1908.

It is true that the exports of oil fiom the Gold
Coast show a steady decrease since 1908, This, how-
ever, does not necessarily prove that fewer palm trees
ave being exploited by the natives for the export trade.
Were that true the export of kernels would show a
large falling off instead of, in point of fact, an increase.
In view of the increased export of kernels, the fall in
the export of oil is almost certainly attributable (as the
Agricultural Department’s Report points out) to an
increased local consumption of oil. Tt may also be
noted that in the two years 1897-8 (hefore the cocon
industry became thoroughly established) the export of
oil was slightly less than in the years 1908-9, with
which the above table deals. To speak of the exploita-
tion of the oil-palm as being a ““decaying industry’” in
the Gold Coast, is, therefore, clearly erroneous, so far
as it can be controlled by statistical information.

In Si Leone, palm-oil and palm-kernels are,
and ha cen for many years, the staple export
industry, and the kernel trade is increasing largely’ us
the following figures show :— g

Year. | Kernels. Value. Oil. ' Value.
' Tons. £ Gallons.

1908 33,721 332,886 489,636

1909 42,896 482,6 851,998

1910 43,030 644.6: 64. 9

1911 42,892 657,348 725,640

1912 50,750 ‘ 793,178 728,509
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The small proportion of oil produced relatively to
the large quantity of kernels has always been a feature
of oil-palm exploitation in Sierra Leone. It is put
down by most authorities to the large local consump-
tion of, and internal trade in, the oil.*

The total value of the export trade of the Gold
Coast (exclusive of gold mining, which is not now a
native industry, and of the trade in kola nuts, which is
a purely inter-African commerce) amounted in 1912
to 2,430,797L, so that the free traffic with Huropean
merchants in palm-oil and kernels represents 13 per
cent, of the purchasing capacity of the natives
expressed in terms of European merchandise.

The total value of the export trade of Sierra
Teone (exclusive of the trade in kola nuts, which, as
in the Gold Coast, is a purely inter-African commerce)
amounted in 1912 to 1,073,642l., so that the free
trafic with European merchants in palm-oil and
kernels represents 80 per cent. of the purchasing
capacity of the natives expressed in terms of European
merchandise.

So far as the Gold Coast is concerned it should be
borne in mind that, should the cocoa industry receive
a set-back the natives can always turn to their palm-
trees, unless their palm-trees have meantime been
alienated from them. Poverty can mnever aifect the
native inhabitant of the oil-palm belt of West Africa
unless the proprietorship in the land and trees.passes
from him, or unless the external markets for the
product are by some means orother closed to him. [t
may be noted that certain tribes in the HKastern
Province of the Gold Coast have been ically

LANDS COMMIITEE :

The processes of preparation vary according to districts
and traditional customs, just as the oil varies in value
and chemical properties according to the method of
preparation. These processes mnecessitate mno little
patience, skill and a great variety of forms of employ-
ment, while the processes of bartering and purchase
among competing local producers and brokers for the
markets involve a constant appeal to enterprise and
resourcefulness. The character and volume of the
voluntary efforts put forth by the natives of Southern
ngfms to supply the world’s requirements may be
realised by the following particulars furnished in the
Report on the Oil-palm by the Conservator of Forests.

. Basing his calculations upon a palm-tree in bearing,
yielding five bunches of fruit per annum, with an average
yield of oil per tree per annum from those five bunches
of 7:5 lbs., and using as an illustration the export
figures of palm-oil for 1910—1,537,016 cwts.—the
conservator reaches these conclusions. To produce
1,537,016 cwts. of oil, 22,933,896 palm trees need to be.
exploited. Tocal consumption and internal trade
demand a further production, bringing the total esti-
mated production (on the 1910 figures) up to 2,293,389
ewts., thus making a grand total of 25,227,285 trees
exploited by the mnatives in the year 1910. Of these
25,227,285 trees, the conservator (basing himself upon
the export of kernels for the same year and adding an
estimated number of kernels consumed locally, considers
that 18,975,056 trees are worked for Kernels as well as
oil, the residue (6,252,229 trees with a potential yield of
55,823 tons of kernels) being worked for palm-oil only.

planting the oil-palm for several years, and are still
doing s0.

In Southern Nigeria, the collection, preparation,
and sale of palm-oil and kernels to the European
merchant may be accurately deseribed as the national
industry of four-fifths of the population, and repre-
sents more than 77 pev cent. of the purchasing capacity
of the native population expressed in terms of
European merchandise. With the advent of the
railway (so far as the Western Province is concerned)
the improvement of road communications (to some
extent), and the gradual pacification of the country
n the real sense of the texm, through the British
occupation, the increase in the native output has been
enormous, as the following figures show:—

Palm Oil. Palm Kernels.
Gallons. Value. Tons. l Value.
I
I | |
£ | £
1908 |18.328,896 | 1,154,933 | 136,558 | 1,424,595
1909 | 22,996,487 | 1,447,163 | 158,849 | 1,815,967
Cwts.
1910 ‘ 1,537,016 | 1,742,234 | 172,998 | 2,450,814
1911 | 1,586,738 | 1,696,876 | 176,389 | 2,574,405
1912 1,539,883 | 1,654,933 | 184,625 | 2,797,411
. | |

Tt is curious that in the face of these figures and of
the tables given in another part of this memorandum
statements should be made in certain quarters as to
the alleged “idleness” of the West African native and
the wastage of the oil-palm product. In so far as such
statements may be put forward for the purpose of
influencing legislation, it may be worth while to draw.
attention to one or two points. The amount of labour
required in collecting, transporting over considerable
distances, marketing. and preparing the fruit of the oil-
palm to the value of 5,630,906L. (the output of British
West Africa in 1912) musf, in the aggregate, be
enormous. That virtually the entire population inha-
biting the oil-palm bearing zones of Southern Nigeria,
7.e., literally several mil§ions of people, spend months at
a time in various branches of the industry is clear from
the Forestry Department’s Report already alluded to.

* & Palm-oil, again, is a staple food throughout the Colony
« and Protectorale, [ts domestic uses are many, and it is
¢ impossible to estimate, even approximately, the quantity
 which is used in home consumption.”-—Sierra Leone Report
for 1909, Cd. 4964-22.

T ibility of markets caused by remoteness and
insufficiency of communication is the chief explanation
of this so-called “wastage ” of kernels. And it should
be noted that these causes are steadily disappearing
with the opening up of the country. Thus the figures
for 1912 show that while the export of oil only slightly
exceeded the export in 1910, the export of kernels
increased by 11,627 tons.

The foregoing, I think, conclusively demonstrates
that no legislation conferring rights upon European
individuals or corporations should be sanctioned if there
is reason to fear that a grant of such rights would
restrict the usage by the natives ofa tree soindispensable
to their welfare. It is submitted that the principle
inspiring the Government in the case of industries
which the natives have created and shown themselves
eminently capable of developing should be that of jealous
guardianship of native rights. The argument in fayour
of this course’ gaths additional weight when the raw
material of such industry is also a staple food supply.
and an object of intgr-tribal commercial activity.

O.—Buisting Buropean Interests in the Oil-palm Trade.

Some indication may now be given of the European
interests involved in the trade in palm-oil products as
now carried on.

(1) The Merchant Interest and Allied Interests.

At the present moment, the processes, so far as
Buropean interests are concerned, under which palm-
oil and palm-kernels reach Europe (and through Europe
the United States, which are large consumers) are these.
European merchants established on the coast and in the
interior purchase the oil and the kemels from the
native, sometimes from the actual producers and
manufacturers, sometimes, and more generully, from
native communities which are at once merchants and
transporters for the producing communities—* middle-
men ” between the actual producers and manufacturers,
and the European merchants. ¢

A considerable number of allicd interests at the
Buropean end are dependent upon the European
merchant intevest. Kor example, the casks in which:
the palm-oil is shipped from West Africa are manu-
factured at home, and are shipped to West Africa,
taken to pieces, in bundles of what are called “staves™;
the iron hoops for the staves are also manufactured at
home; a considerable trade between Liverpool and
Ireland, chiefly, is done in the stems of the common
sedge (Scirpus lacustris) which are shipped to West
Africa to caulk the casks and make them oil-tight

e
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when put together; the bags in which the palm-kemmels
ave packed and shipped in West Africa are of home
manufacture.  Numerous interests are also and neces-
surily involved in the export, handling. and distribution
of so many thousands of tons of bulky produce at the
Buropean ports, their conveyance either to the railway
depit or to the store ; their reshipment to other parts of
the world ; the treatment of the article itself in industrial
establishments, and so on.

(2) The Steamship Interest and Associated Interests.
Another very important interest concerned is the
steamship intevest. It may with safety be stated that
the immense bulk of the freight earned on produca
Irought home from West Africa by the various steam-
ship lines trading between West Afvica and Europe
(several of which are British) is earned on shipments
of palm-oil and palm kernels. I am authoritatively
informed that freight on palm-oil and kernels represents
about 35-24 per cent, of the whole of the tonnage of
the steamers of these lines, which ply between the West
Coast and Liverpool ; while the pm"centswe in the case
of Messrs. Elder Dempster & Co.'s steamers trading
between the West Coast and Hamburg is ahout
72-30 per cent. Ib is needless to point out that upon
this steamship interest depend a number of associated
interests—represented in wages.

(3) The Kernel-crushing Interest.

There is also the substantial existing industry con-
cerned i the Buropean mills which have been created
for the crushing of the kernels. This is at present an
Auglo»German interest. There is also at least one
large mill in Liverpool which crushes 30,000 tons of
kernels a year.

The character of the trade may underﬂo change
and modification through the introduction of mm,hmery
for the treatment of the pericarp or entire fruit, on the
spot. It may, however, be snggested that this change,
if 1t is to take place, should preferably result from the
play of natural economic laws and normal competing
processes. The highest and lowest prices for palm-oil
and kernelsin the home market from 1910 to 1913 are
given in the foothote.*

IT.—The Cocow Industry in the Gold Coast, in Ashanti
and, tn the Southern: Province of Nigeria,

Reference has been made in the main hody of the
Committee’s Report to the yise and growth of the cocoa
industry in the Gold Coast. The following table. giving
the export figures for the past 13 years, will enalle
the rapid development of the industry to be more fully
appreciated :—

5
—_— Weight. Value.
9
Lbs.
1901 - - - 2,195,571
1902 - - - 5,367 405
1903 - - - 5,104,761
1904 - - - 11,451 458
1905 - - - 11,407.608 186 SUJ
1906 - - - 20,104,504 336,268
1907 - - - 20,956,400 515,089
1908 - - - 28,545,910
1909 - - - 45,277,606
1910 - - - 50,692,949 8| 1
et < - - 88,987,324 1,613,468
1912 - - - 86,197,151 1,642,736
1913 - - - 113,239,980 2,484,218
Palm-0il. Palm-Kernels:
Hizhest. ‘ Lowest. Highest. Lowest.
L2 £ s £ 5 d. SE NN
1910 37 10 O 25 10 0 21 0 0 17 2 6
1911 Siis 24 10 0 21 3 9 16 7 6
1912 34-10° 0 124 10) 0 21 7 6 18 11 3
1913 37 17 6 | 24 15 0 25 0 0 218 76

I am indebted for these fipures to Messrs, William Porter

and Co., Liverpool.
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As is poinfed out in the wcport, Mr. William
Cadbury informed the Committee that in five years
the quality of the article produced had greatly im-
proved. When Mr. Cadbury gave evidence befove the
Committee, the plopolbxon of « good " quality - wag
35 per cent.. of “fair™ 50 per cent., and of ** common
quality 15 per cenf. M. Cudlnu'y now informs me
that the returns for the 191314 crop disclose a further
advance in these proportions. The situation now
reached is that “90 per cent. of the cocon is marketable
* anywhere, and only 10 per cent. thoroughly common
 and unfit for manufacture of a hetter class.” These
estimates arve based upon the Tiverpool imports, but
the Liverpool hrokers “make the important statement:
* that Liverpool imports during 1913 are considerved o
<« fair estimate of the whole ¢rop. As far as we can
ascertuin no larger quantity of ‘common’ is sent
direct to the Continent than to here, and the same
grading, we think, would apply.”

These figures must be taken as a striking example
of the enterpxmnrv spirit of the native lzopuldhon and
dispose of the suggestion that native cultivators are
incapable of improving their methods. They constitute
a powerful argument in favour of encouraging mative
industries.

The achievements of the Gold Coast native farmer
in this respeet, and the evidence they alford of the
wisdom of the policy of encouwraging the growth of

native industries in' West Africa, has formed the subject

of treatises by German and French experts who have
visited the Gold Coast fields and reported upon them
to their respective Governments. Several of -these
reports are publicly accessible. From the latest (by
M. Yves Henry, Director of Agriculture for the French
Colonies, 1913) we extract the lul]o\\'ln‘_f remarks :—

*‘The production, which is, without doubt, of
most interest from an economical point of view,
is the native production, particularly that of the
Gold Coast and Lagos; and there is no more
fascinating history than the spread among the
dark races—considered as altogether primitive—
of a cultivation hitherto (hou"ht to belong solely
to civilised races

“Ten years la.ter, in 1()0() the export reached
743 tonsfor the two British Colonies; and 20 years
later, in 1910, 26,500 tons, of which 23,300 tons
were from the Gold Coast alone. If there are
like examples of development by the natives
in West Africa, such as the cultivation of
the ground-nut in Senegal, or of maize in the
Gulf of Benin, it must be admitted that this
is the first instance of native tree cultivation.
One finds, in an embryonic state it is true,
another example of this adaptive faculty that
most of the forest races of the Gulf of Guinea
possess. Ifiis in Southern Nigeria, in the Eastern
Proyinces, and, above all, in the neighbourhood
of Benin, where the natives have planted millions
of Funtumia elastica in dense plantations of two
to five years’ growth

“ Everywhere else cultivations of this kind
come from the initiative of Dmopeam, such is
the-case with coffee in Brazil, with tea in Ceylon,
rubber trees in the Malay Avchipelago, in Ceylon,
in Brazil; indeed, with cocoa, too, on the Bast
Coast of Africa.

“ Here (West Africa) it is the black who has
done everything; the introduction and the de-
velopment of this culture ave the results of his
initiative and of his agricultural aptitude.

“ Goyernment action only came Jater on to
perfeet a work necessarily primitive, and, alhove
all, toindustrialise it. One must admit. therefore,
that however primitive one may consider the
native method of culture, Africa has its own
resources, and can produce on a scale which
until vecent yeavs it would have been thought
incapable of. From the cultivation of the cocoa
tree the Gold Coast bldcks have inereased their
gross revenue by more than 20,000,000 francs.
They have also proved thic from the moment
peace reigns throughout the equatorial fovest,
Africa will become the principal cocoa-pr oducmg
country in the world. . There is
reason to believe that the ]nmt ol production
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in the Gold Coast will not be reached for a great
number of years, and that in the immense forests
in Southern Nigeria there will be year by year
increased planting.” !

The comparatively slow progress of the alternative
method, and the difficulties inherent thereto in Wesé
Africa, viz., the system of lease or sale of lands to
Buropeans, and the clearinz and planting of such lands
Dby hired native labour under European management,
are well illustrated in the cocoa indusfry of the
(Cameroons (German territory), which has been estab-
lished on these lines, and upon which the highest
scientific knowledge and abundant capital has admit-
tedly been lavished.

Output, 1902 - - - 650 tons.
ol L =e - - 4400

Of the
states:—

«The dividends paid have been up to now very:
small, fivstly, by reason of the poor retwrn
obtained, hut also through the heavy expense
entailed by the putting down of plantations,
dwellings, and machinery, and the upkeep of a
numerous Buropean staff.

«The Germans have accomplished in this
colony @ motable effort in colonisation, truly
worthy of praise for its own sake. One cannov
Dbub vegret that in their methods they have gone
too far, and have not availed themselves of the
simple and inexpensive methods so nece:
the suc:ess of amy agricultural enterprise in
Africa,”

Notwithstanding the demands of the oil-palm. in-
dustry upon its population, the natives of the Southern
Provinces of Nigeria are also actively talking up the
cultivation of cocoa, as the following figuves, repro-
duced here from Table TIT.. will show :—

(Qameroons industry, M. Yves Henry

19067 r
7 |
.]121;; l Value of raw material ‘
1‘0!1‘3 collected and enl J
1;]1;‘ ' vated for purposes of
1'()11 l external trade -
1912 ) (L 130,542

GENERAL CONCLUSIONS.

The following conclusions ave irresistibly suggested
by the facts and figures which have been set forth
above.

Liberty of access to, and enjoyment and usage of,
the land are vital to the present and future welfare of
the peoples of West Africa who enjoy the protection
of the British flag.

These peoples have shown themselves tobe possessed
of the requisite capacity, energy, and enterprise to
exploit the vegetable resources of their soil which
modern indus development requires. They are
doing so with mo other stimulus to labour than is
provided in their own marked apti de for commercial
dealing which is able toexeraiseitself freely and without
hindrance throuch the action of the British Govern-
ment in ensuring internal pea:e and ovder and the
safety of the trade routes; in providing mechanical
and other means of transport, and in improving water-
\va,ys.

These peoples may thus he said to ba adequately
fulfilling their obligations towards the controlling
Power, since it is their industry which pays the cost
of the administration of their conntry, the salavies of
the officials, the works of public construction, and the
interest on loans; and since it is their industry which
procures employmeut and profit both in West Africa
and in Great Britain for numerous British subjects
and important British commereial undentakings.

Tt would seem, theref@e, a clear duty laid upon the
puramount Power (a) to preserye libarty of access to
enjoyment of the land for the peoples of West
Africa, for whom these facilities will he an increasing
need as the population grows, which it will rapidly do
now that it has secured for the first time in its history
continuous internal peace, thamks to British control;

and

WEST AFRICAN LANDS GOMMITTEE :

(b) tio assist the peoples of British West Africa to
expand still further their productive industries in
economic freedom.

Grants to European individuals or syndicates made
by the Government, or by native authorities (incapable
of fully appreciating the full effects of their actions)
with the sanction of the Government, involving surface
vights over large areas of land for prolonged periods,
or otherwise calenlated to result in cramping natural
expansion or in restricting native enterprise, would
appear incompatible with the performance of this duty
and out of harmony with the character of British
policy in West Africa referred to in the opening lines
of this memorandum.

The practice of conferring these grants, or of
allowing them to be conferred, is frequently defended
on the ground of expediency and of justice to the
British taxpayer. These arguments may be briefly
cxamined.

The regions of British West Africa to which the
attentions of this Committee have Dheen directed cost
the British taxpayer nothing.

The argument of expediency in this connection
means Jittle more than a plea that commercial develop-
ment should be hastened. On closer analysis it is seen
to involve the giving of special privileges in the ex-
ploitation of the soil's resources to certain private
interests.

What wmay he expedient from: the point of view of
private interests is mot necessavily expedient on the-
basis of the general public interest.

It is difficult to conceive of any economic conditions
under which the general commoreial development of
British West Africa could hayve proceeded ab a more
rapid rate than has actually taken place in recent years.
It mayhesaid to have fully kept pace with the available
meuns of transport, expanding synchronously with the
amelioration of the latter.

Indeed, development would admittedly haye bheen
even more rapid but for the maccessibility of interior
markets due to lack of transport.

The introduction of machinery may haye heneficial
consequences in certain industries by improving the
quality, and hence the selling value, of the article pro-
duced. But no case has been made out before the
Commifttee to the effect that such introduction—if
dependent upon the grant of monopolistic rights over
the land and its fruits—can result in advantage to the
public interest as a whole.

The assertion that specific natural products in certain
regions are not at the moment fully esploited by the
inhabitants thereof, may or may not he accurate. But
that assertion fails t8 bs substantiated by evidence, such
as might carry conviction, that the cause is not due to
attendant circumstanges will provide an intelligible
explanation.

That he agricultural and arhoricultural methods of
the West African ave not as perfect as they might be
will bs rsadily conceded, although ecriticism in this
respegt does not appear to be altogether free from over-
statement and is not strengthened by evidence of inquiry
into the difficulties and drawbackswithwhich indigenous
entorprise is confronted. Unaccompanied by data con-
cerning the characterof the soil, atmospheric conditions,
ingect pests, manuring facilities, labour Tequirements
for social purposes, and so forth, criticism of this kind
has little value. West Af is a vast country where
physiological conditions differ very widely, and in the
absence of anything in the nature of exhaustive seientific
research applied to any part of it, sweeping generalities
of the kind referred to, emanating from not always
disimtevested quarters, should be received with caution.
There is no evidence bsfore the Committee caleulated
to establish that an increase in the meacre outlay now
devoted to technical instruction and investigation of

sl civcumstances, coupled, perhaps, with inducements
1l cultivation by the payment of more generous
prices for products of better quality, wouldl not haye
permanent results in the desired dirvection. It has
already been noted that these factors have had consider-
able eftects already in producing an improved quality
of cocon in the Gold Coast.

* * * * *
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The broad fact remains, and in the face of the
figures adduced in this memorandum it can hardly be
disputed that, ethical considerations apart, the natives
of British West Africa have justified and ave justifying
a polioy which freats them as owners of their lands
and as free exploiters, in their own interests and in the
interests of the outer world, of the natural resources of
those lands.

But it may be questioned whether, if it is to pur-
sued, the time is not npe for this policy to receive more
explicit expression in legislation and more positive
authority from H.M. Government.

Although it by no means stands alone, the evidence
of My. W. H. Himbury, the manager of the British
Uotton Growing Association, and whose experience of
tropical Africa is lengthy and varied, may be studied
with advantage. At the conclusion of his examination
before the Committee, Mr. Himbury handed in a
written statement for which he desired to take personal
responsibility, and with which thls memorandum may
Sttingly close:—

“Tf utmost and sustained endeavours be made to
teach natives to grow economic products for sale for
their own account on their own land, the success of
that policy will almost certainly imply that natives
will not care to go and work for wages on European
plantations. Thus if Iands are granted to Buropeans
by Government in the present stage of native policy
the Buropean will bring pressure on Government fo.
relax Government efforts towards native industries and
to thereby cease inducements to natives to work on
their own account instead of for Europeans. If
Government refuses and still continues to teach natives
to plant for themselves, the Buropean plantation
owners will say that the Government has broken faith
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with Europeans, in that Government attracted Euro-
peans into the country to spend money on plantations
and then deprived the Buropeans of cheap labour. So
Governmen't should face this at the outset and declare
their policy, if it be so, to make the native an inde-
pendent farmer. Failure to do this, 7., confusion of
policy in (a) granting land to Huropeans while (b)
pursuing the native economic policy, has already led to
British Bast Africa becoming restless, Government
ought to make it perfectly clear as to the policy they
intend to adopt for the development of any Colony, ur
Protectorate, or any part thereof, viz., whether this
development is fo be by means of a purely native
industry with the natives cultivating the land on their
ownaccount, or by means of plantations under European
managament on which the natives work as hirelings.”

In associating himself with the sentiments expressed
in the above paragraph the present writer desires to
point out that he does not interpret Mr. Himbury’s
statement tobe condemnatory of the grant of restricted
areas to Europeans in West Africa for planting purposes
under proper regulations. He does, however, under-
stand Mr. Himbury's statement to mean that in such
parts of tropical Africa as harboura relatively abundant
and industrious population, justice demands that the
first consideration of Government shall be to safeguard
the present and future needs of that population in the
matter of land; that reasons both of justice and
utilitarianism fayour the commercial development of
these conntries by the native communities themselves
working on theirown aceount in economic independence,
and that the attention of Government may he usefully
directed to the advantage of adopting a clear and
consistent policy in this vespect.

B. D. MOREL.

" (E) MEMORANDUM BY SIR F. M. HODGSON, ON THE FORMATION OF A LANDS AND
MINES DEPARTMENT IN THE GOLD COAST.

Gorp (oasT
Formation of @ Lands and Mines Department.

In order to obtain gradually a complete record of
all transactions in land outside those transactions
which are in accordance with native custom, and
order that the Government may effectually. supervise
the granting of leases for mining purposes, or for the
u\Jt\\atxon of cocoa, mbbu’ coﬂou or other products

again.
cut tlmbex or (,ol]ccc bhe fruit ot tae oil palm ftree or
any [ nodu(t of other indigenous trees, it is desivible

a, special dep"ntment‘of the Government
char und with the work of such supervision and record.

This department might conveniently be called the
Lands and Mines Department. Alread}‘ there is in
the Gold Coast a department called the Mines Depart-
ment, with funetions limited to the imspection of mines
in conneetion with their safety and to seeing that no
mining is undertaken without a mining licence, and
this department and perhaps also the Department for
Native Affairssmight together form the nucleus of the
new department. Amalgamated with it, and forming
one of its most important branches, sould be the
Survey Department. In connection with the leasing
of lands, and, in fact, with all transactions relating to
land, the employment of the Survey Department will
frequently be mecessary. It is desirable, therefore,
that the staff of that department should work Jn coul-
Junction with the staff of a department superyising
land transactions; that, in fact, in the besf intevests of
administration the txo departments should be worked
together and should be amalgamated and placed under
one hea,

The formation of a Lands Depsirtment is recom-
mended by Sir Henry Belfield, and, writing on the
subject of ]and administration, he says, at page 16 of
his report: ** An efficient system of land administra-
“ tion should proyide machinery for dealing with all

classes of land over which it is desivable to exercise
“ control.” His recommendations on the subject aro
given at page 24. They are suitable as far as they go,
but in place of the bit Commissioner of Lands,” it
would seem better to take the more comprehensive
title of ** Commissioner of Lands and Mines,” and to
place the officer holding that title in charge of a
department dealing with the supervision and record-
ing of all tramsactions connected with land or the
indigenoss products of it, or with the work of sur-
veying the land or any portions of it.

Sir Henry Belfiels ymmends the appointment of
Settlement Officers (travelling officers with a know-
ledge of survey work). The appointment of such
officers may or may nof De necessary. HExperience
will show whether additional surveying officers ave
required, and what their qualifications should be.

e Lands and Mines Department must not inter-
fere with the control of the Commissioners in their
own districts, but must work in conjunction with
them. It must be ready to assist the Commissioners
in dealing with all land aid mining transactions.
Furthermore, it shounld, through its smrveyors, wher-
ever and wheneyer possible, settle the boundaries of
tribes, the disputes with vegard to which, according to
the evidence liefore us, are not infrequently the canse
of much ill feeling and unvest. Such settlement would
incidentally further the work of a cadastral survey of
the whole colony.

The knowledge of native affairs which the Native
Affairs staff have alveady acquired would be of the
greatest, service to the proposed department. They
could continue their work under the Commissioner of
Tands and Mines, who should, it would seem, be the
officer to e consulted in future by the Governor in all
matters connected with native affairs, involved as they
are, as & general rule, in land $ansactions.

July 6, 1914 F. M. HoDGSON.
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