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viii • WEST AFRICAN J,ANDS COMMITTEE: 

INTRODUCTORY NOTE. 

On the 20th of June ]912 a Oommittee was appointed by the Secretary of State 
for the Oolonies "to consider the laws in force in the West African Oolonies 'and 
" Protectorates (other than Northern Nigeria) regulating the conditions under which 
" ;rights over land or the produce thereof may be transferred, and to report whether 
" any, and, if so, what, amendment of the laws is required, either on the lines of the 
" Nor~hern Nigeria "Cand Proclamation or otherwise." 

The Oommittee consisted of the following :-
Sir KEN ELM E. DIGBY, G.O.B., K.O. (Ohai1'man). 
Sier F. ilif. HOnGSON, K .O.J\if.G., 
Sir W. TAYLOR, K.O.M.G.) 
Mr. J. O. WEDGWOOD, M.P., 
Mr. E. D. MOREL, 
Mr. O. STRACHEY, 
Mr. W. D. ELLIS, and 
Mr. R. E. STGBBS. 

In October, 1912, Mr. Stubbs having been appointed Oolonial Secretary of 
Oeylon, Sir Walter Napier was nominated in his place. . 

The Oommittee sat fifty-two times for the taking of oral evidence and seventy­
nine witnesses came before them. In addition a great deal of evidence was taken on 
commission in West Africa. . 

The greater part of a Draft Report was from time to time placed by the Ohairman. 
before the Oommittee and formed the sllbject of lengthy discusS1mrs.. Ultimately a ­
Sub-Oommittee, consisting of Sir F . M. Hodgson, Sir YV. Napier, and 1I1r. Morel, were 
requested by the Ohairman to revise Part II. of the Draft Report in the light of thf 
discussiOns which had taken place in Oommittee. War brole out while this revision 
was proceeding and prevented any further disclIssion of the Report by the full 
Oommittee. Ir: order, however, to gather up the results of the enquiry, so far as 
might be practicable, the SlIb-Oommittee undertook, not only to revise Part II., but 
also to complete the rest of the Draft Report as they would have drawn it, guiding 
themselves as far as possible by the opinions of the full Oommittee so far as they had ' 
been expressed, and this Draft Report, which was completed in the course of 1915, is 
the result. 

Oolonial Office, 
March, 1916. 



DRAFT nEPOB,TI ETO. 

DRAFT REPORT. 

PART I. 

BASIS AND DEVELOPMENT OF BRITISH JURISQICTION. 

BASIS OF BRITISH JURISDICTION. 

Two CLASSES OF DEPENDENOIES. 

1. The British Dependencies in West Africa consist, as is pointed out in the 
terms of the reference to us, of Colonies and Protectorates. As the basis of British 
jurisdiction differs in the..two dasses, and as it is necessary to comprehend the naturA 
of the powers of legislation and control exercised by the British Government and by 
the legislatures su bordinate to it, and to ascertain what, if any, limitations exist to 
these powers, we shall commence our report by a discussion of this important subject. 

(1) COLONIES. 

Diffen!lnce betu;een Settled and Oonquel'ed Oolonies. 

2. So far as the first class is concerned, we do not think th"t we can do better 
(,han transcribe the lucid explanation of Sir Henry Jenkyns in "British Rule and 
Jurisdiction beyond the Seas," pp. 4-7. Be says:-

" The Colonies differ according as they have been acquired by sett.lement or b~' 
conquest or cession, and the courts of law have sometimes been called upon (,0 

decide whether a Colony was a settled or a conquered Oolony. The distinction 
appears to depend upon whether at the time of the acquis ition of any territory ther~ 
existed on that ' tenitory a civilised society with civil institutions or laws, whether 
.in fact there existed anything which could be called a lex loci." 

3. " As regards a set,tled Colony, the principle is well established that an English­
man carries with him English law and liberties into any unoccupied country where 
he set~les, so far as they are applicable to the situation, having regard to all the 
circumstances. • 
- "Consequently, apar~ from stat·ute law, no legislature can be established in a 

settled Colony by the Crown, except Ol1e which· comprises a representative body 
having powers of taxation; nor can the Crown legislate for it by Order ill Councilor 
other wise. " 

4. " I t was found necessary to alter this rule by statute in cases where the settle­
ments are so small or have so large a subject population that the ordinary 
representative institurions are unsuitable, and to give power to the Sovereign in 
Council to legislate for the settlement and to delegate the power of legislation to three 
or more persons within the settlement. 

" This power was first given by an Act of 1843(') with reference to the settlements 
on th.e coast of Africa and tbe Falkland Islands, and was ex tended by an Act of 1860 
to other British PosBe8sions. (2) O",ing to some doubts as to the application of these 
Acts in certain cases they were repealed and superseded by an Act of 1887.(3) The 
provisions of the Act of l 887 extend to every British Possession not acquired by 
cession or conquest and not for the t.ime being within the jurisdiction of the legislature 
(constituted otherwise than by virtue of the Act of 1887 or of either or the two Acts 
which it repeals) of any British Posses~ion. "(4) 

(') 6 & 7 Viet. e. 13. (') 23 & 24 Viet. c. 121. 
(3) The British Settlement, Act, 1887 (50 & 51 Viet. c. 54). 

(4) Sectioo 2 is as follows ;-
.. It shall be hnvful for H er MajesL,v in Council from time La time to eDbLbli:sh aU snch laws and 

institutions and constitute sllch Courts and oHicers, and ma.ke sud) provisions a.nu regn!ations for the 
proceediugs in the ~aid Court!' and for the adroinistration of justice, as may nppcmr to Her ~b/jesty ill 
Council to be ne<.:essnry for the pea.cel order and good government of B e,' Maje8ty's e.uhjects 3nd 
others within any British Settlement." 

a (6)3l32i A 
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2 WEST AmIOAN LANDS COMMITTEE; 

" The Act. allows the legielative power to be delegated either by an instrument 
under the Great Seal or by instructions under the Royal Sign Manual, and also allows 
civil 01' criminal j urisd icnion, original or appellate, respecting matters within the 
:;ettlement, to be yested in the court of some other British possession." 

5. "As in the Gase of a settled Colony the Englishman takes his law with him, ,the 
fundamental law, or as English lawyers would say, the common law, of every such 
Colony is the English law as existing at the date of the settlement, 01' as modified by 
sl,Ibsequent legislation of the Imperial Parliament, expressly or by necessary 
implication ~xtending to that Colony. The date at which the English law so 
applying is-to be ascertained has been in many cases fixed by local legislation. In 
other cases legal decisions have DeeIl given that English Acts or legal rules are 
inapplicable lOuder tile circumstances 0] the Colony." 

6. "In the case of a conquered or ceded Oolony, the Crown has absolute power or 
legislation by Order in Council, but that power may be surrendered either by 
establishing or authorising a governor to establish a representative legislative 
:ls:;embly or otherwise, or if expressly reserved may be exercised concurrently. 
. " In a conquered or ceded Oolony, tile law existing before the conquest or cession is 
usually presumed to continue until altered, and therefore forms the cornman law. 
But it is necessarily affected by the introduction of the law of the conqueror as 
regards administration, appellate jurisdiction, matters connected with the exercise of 
the sovereignty, or matters of universal policy, e.g., navigation 01' slave trade. 
Moreover, any laws contrary to the i'tl13.damental priuciples of English law, e.g., torture, 
banishment, or slavery, are ipso facto abrogaterl . 

" Aher the legislature is established, the Crown is in the same position in respect 
of the Colony as it is in the Uni ted Kingdom ; and indeed, before that establishment, 
tne" Crown must follow English law, and theFeIore cannot create a court with 
Jurisdiction unknown to Engli,h law." 

Pau;e,'s of Colonial Legislature. 

7. The legislature of every Colony is snbordinate to the Imperial Parliament and its 
legislation has of itself no effect beyond the territory of the Colony, but again quoting 
Sir, Henry Jenkyns-

., The powers of a Colonial legislature are plenary and not delegated powers; s11cb 
a legislature is not a delegate or agent of the Imperial F.lrliament. Therefore the 
principle of delegatus delegare non patcst does not apply, and although ilie limits of 
legislation are prescribed, yet WIthin thesp lilll its the right of legislation is absolute, 
:md the Colonial legislature is supreme, and .has the same authority as the Imperial 
Parliament to confer pawers on other bodies and persons, as, fur instance, to give a 
Illunicipal body power to lDuke by-laws." C 

I t is, .clear that though, in order to ascertain what the law in any particular ColoIlY 
is, 'it may be necessaTY to. ascertain whether or not that Colony is a settled or ,1 

conquered country, tbis distinction has lost much of its importance in testing the 
basis of jur'isdiction for, either at COillmon law or under the British Settlement Act, 
l887, an absolute power of legislation is "ested in the Orown in Council. 

(2) PROTECTORATES. 

Crown's Pawe-rs af Sa-ve,·e;gnty. 

~. 'The above principlos apply only to territories annexed to the dominions of the 
Crown and do not affect protectorates. The nature of a British protectorate is t.hus 
defined by Sit" Henry Jenkyns;-

" A British pratectorate is a. country which is not wiiliin the Brit.ish dominions, 
but as re "'urds its foreio-n relations is under ilie exclusive control 01' the King, so that 
its go ver~men t call1lothald direct cOllm1Unication with any other foreign power, nOl" 
a foreign power with t,hat government. 

" The Brit,ish Crown, either by treaty, by sufferance, or hy force, assumes over a 
defined territory a probectorate in this sense, and thIS excludes the Government of the 
protected territory from making treaties with other foreign powers or du<:iaring war 
or peace wit.h them, or receivillg ambassadors ur consuls. from them; whllst,0n ilie 
other hand, the Orown undertakes to protect tJle lllhabltants of the teTrltoTY from 
interference l)y an y foreign power. " (J ) 

C) Jcnkyns :" Jhil ish Rule nut! ~}llI'i i:ld ictiou beyond the Seus," p. 165 . . 
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F'o7'eign JU7'isdiction li cts . 

9. In addit ion to possessing this external sovereignty, we shall find that in the 
IV est Afri can Protectorates the Bri tish Orown in nearly every cuse has all the powel'S 
of an internal Sovereign. For the exercise of this in ternal sovereignty reS01·t has 
been' had to the Foreign J urisd icbion Acts, which were orig inally passed for quite 
differell t purposes. 

III the year 1 43 an Act of Pflrliament was passed known as the Foreign Jurisdiction 
Act, 1843, by which, aEter reciting that ,. by treaty, capitulation, graut, usage, 
" su fferance and other lawful means Her Majesty hath powor and jnrisdict lon with in 
" divers countri es and places out of Her Majesty's dominions," and that, "doubts bad 
.. arisen how far the exercise of such power and jurisdiotion is con trolled by and 
" dependen t on. the laws and customs of this realm," alld that, "i t was expediellt 
" that snch douhts should be remm-ed," it was enacted "that it is and may be 
.. lawful for Her 'YIajesty to hold, exercise, and enjoy, any power or j nrisrliction which 
" Her Majesty now bath or may at any time hel'eafter have witbin any country or 
" place out· of Her .Maj esty's Dominious in the same and in as ample a manner as 
" if Her Majesty had acquinid stich power and jurisdiction by the cession or conquest 
(( of territory." 

07·ders in OO1Oncil basis of Leg'isZdtion. 

10. \Ve have just seen that where the Orown bas acquired j nrisdiction by the 
cession or conquest of terri tory it may legislate by Order in Oouncil. and Orders iu 
Oouncil are accordingly the bases of legi;la,tion in the Protectorates of West Africa. 

The Act of 1843, and that of 1890 which re-enacted it with the various amendments 
whicb had from time to time been made in it, did not confer territorial, or indeed ally, 
jurisdiction on the Orown, but facilitated tbe exercise hy the Orown alld its officers of 
j Ul"isdiction ab extra. (1 ) 

The extent of the j ur isdiction depends, therefore, on treaty or usngfl and not upon 
tbe Act, and the vali dity of legislation made under its provisiOlIS may ue open to 
challenge on the ground that it is ultra vires. When, therefore, as formerly in parts 
of Southern Nigeria, there are treaties expressly defining the jurisdicLion, any local 
ordinance transcending those limits will be invalid,(') but as expbined below in 
paragraph 58, the treaties formerly existing have now been abrogated and no question 
of this kind can now arise. 

Tendrmey of Distinction between Gol,ony and Protectorate to disappea7·. 

11 . Although the basis of jurisdiction is distinct in theory in tbe case of a Colony and 
oE a Protectorate this disttnction has tended to disappear; as we sha:ll see, the 
legislative functions for a Oolony and for a Protectorate m'e sometimes conferred 
on one legislative hody and that body bas felt itself as free to legislate with regard 
to a Protectorate as with regard to a Oolony. In fact we tbink tbat it may now be 
considered that the powers of legislati,m are as wi<1e in a VI est African Protectorate 
as in a Colony, and that there no legal limits to the powers conferred on any of the 
le"."islative bod ees with which we are concerned to legislate for the peace, order, and 
g;od government of the territories confided to their care. 

Principle of respect for P7'ivate Property not opposed to Right of Legislature to 
. regulate Use of Land. 

,12. But although tbe legal powers of legislation are not limi ted, there are certain 
principles deeply rooted in our methods of Oolonial legislation from which no 
Government would think of departing. The principle wbich most concerns us in this 
inquiry is that in countries acquired by conquest or cession private propal·ty, w hetber 
of individuals or communities existing at the time of the cession, is respected. 

I t is a very different question whether it is not in the power of the supreme 
legislature to regulate ill the public interest the use to whieh an owner may pnt his 
lands or to prevent hem from using those lands in n way calcnlated to prejncliee 
the welfare of the community. 

, (I ) J e nkyns: "British Rill e f\.ud Jurisdiction beyond the Sens," p. 153 . 
.(2) S(!e U The (mperi:l.l .Ja.panese Go,"-eromeut v. Penin:H1iar and Oril:ntaJ ~tellm Navigntitlll Company," 

J;. I{ . (1895), App. Ca., p. 644. . 
.A 2 
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For instance, it has been c0ntended than becwuse the land is not owned by the 
Crown the ColoIliallegislwture has no jurisdiction to enact suoh laws as the ordinance 
)'egulwting the forests of the G@ld Coast wnd other OFdiliances dealing with the 
transfer 01 rights ove. land. 

S1!lolr laws. do not imply or presuppose that the Govet:Dmen~ possesses or cJ.il.ims 
a>ny .ignt of ownersb.ip of the land. They are Acts of ['egulation not of appropriation. 
S1Qch )'eg>1i8lti0ns as are cGmtainea in these bws wre i.mPGJsed by the legislatures of 
aJIL civilis@di countries. 

AU EUl'opean legislation is flil![ of such restrictions. If the preservation of the 
fOl:ests is "'essential in tue inteJlest of tne inh8lbitants of the coun1;ry, it is the right 
",nd the cl>1~y 0] the Gover.runeBt by legislation to take the necessary steps to secure 
tb.ei1' pl·eser.vation. '!I'llis p)'incipre lies at the ['001; of all! factory, mining, and sanitary 
legisl",tiora. In each of Vb.ese cases the powers of the owner anm. occupier are restricted, 
and obligations are imposeGl attacb.ing 1;0 him as owner or occupier of the land. To 
represeNt ~egis!ation of this caarac1;er as inconsistent wi·th rights of ownership and 
stiN 11[0r" as ",n a~1;em]D1; by the UoverJiliJillent to appropri",te tb.e ownership of the land 
is opposed alike to reaSON and to experieNce. 

DEVELOPMENT OF BRITISH JURISDICTION IN EACH OF 'THE 
FOUR DEPENDENCIES. 

ORIGIN OF ·WEST AYRICAN DEPENDENCIES. 

13. The ea.·liest of the four Dependencies with which we are dealing to be brought 
under British infh,ence were the Gambi~ and the Gold Coast. That influence at 
first was not exercised by the ,British Government but grew out of the enterprise of 
individual traders or companies. The first European nat ion to establish trading 
stations on the coast of what was then called Guinea was Portugal. Gradu~lly 
Portuguese influence declined, and English aDd French enterprise occupied the field. 
In the earlier years of the reign of Queen Elizabeth and, in some instances, even 
befOJ;e that time, voyages were made for the pmpose of trade to the West African coast 
both by the English and the F,·ench. Sir John Hawk~ns, in 1562, set a bad example 
to his cotmtrymen by starting a trade in slaves, but otherwise commerce was for long 
confined to the other products of the country. 

14. In 1588 began 1;he system of recognising and encouraging trad ing by an 
associati0n of merchants. In that year .Queen Elizabeth Aave a patent to ' certain 
merchants of Exeter and others 01 t.he wcst parts and of London for trading to the 
rivers" Senega and Gambia," in Gminea, givirag j,hel1il a L monopoly of the traffic of 
these two rivers and the intermediate coast for ten years. A similar pat.ent was grantcd 
1;0 a merchant of Taunton and otbers for a strip of coast line extendiJlg further south 
to Sieua Leone. In 1618 a Hoyal Charter was granted to Sir Hobert Rich and 
others for the purpose of" advent>lring in the golden trade in West Africa." Thi s 
company was styled the " Company of Adventurers of Lundon trading into Africa." 
Their first step was to erect a fort on an island in the Gambia and anotLer at 
Oorman!ine on the Gold Coast. " These were the earliest British settlements in 
West Africa." 

15. Soon after the declaration of the independence of the D !lited Provinces of 
Holland in 1581, the Dutcu commenced their trad.ing v0y"ges to West Africa, and 
in 1621 the Netherlands ,Vest India Company was incorporated, and its charter 
included a monopoly of trade on the West Coast of Africa . Lil, e the English and 
French the Dutch then began to acquire or construct forts mainly in what is mow 
the Gold Ooast,. In 1637 tbe Dutch captured the Portuguese Iort at Elmina, and in 
1642 that at Axim. 

The growth and pre-eminence or tl,e slave trade (l1uing the latter part: of the 
17th and the whole of the 18th centuTies led to fierce struggles first between l.he 
English and the Dutch and afilerwards between the English anrl French, which had 
for their object t.he monopoly 'of, 0)' at all events tbe supremacy in, vVest AfricllIt 
trade. A bout tbe yeaT 16-15 the Swedes were trading to t:h e Gvld Coast, fOT they then 
built what is still kno"'n as ChTistiamborg Castle. They were driven out by the 
Danes in 1657 and left the coast. Tbe Danes established settlements and ~uilt for!5 
at Addah and Quittal1. . '. 
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It is unnecessary to follow the details of tlJ~ Dlltch war which ended with the 
peace of Breda in 1667- or of the succeeding French wars which were cQncluded by 
the Treaty of Paris in l S15. 

These wars, so far as West Africa was concerned, Jargely consisted of ruttacks (lD 

the forts belong ing to the respecti ve nat:ions-their captme and recapture. They had 
no tenitorial object or result. 

"T'be competitioll be tween French, Dutch, aud Eng li sh was fol' Il'Ilde, not for ::!ovore ig nLy . The fOl'L tI 
t\,lul fn.ct.ories were built 011 soil wh ich belonged and wn:3 recogni~od u.s be long ing to 11I1biVCl:I. W est A frica 
WIlS owned by negroes who admitted Europea,u tradel's , Illld no Plu't of it, except possibly some slllrd l 
is le l.s s ll ch as Goree. was defini tely conquered by or sold or ce(led to !luy E uropean Goverll'Ill(., t."(1) 

The forts and factories whi ch at the termination of the Dutch and French wm·. 
were recognised aSbeing under British control constitu ted the nucleus of the power 
which was gradually extended over a large part of West AfJ:ica and resul ted in (,he 
establishmen t of the Colonies and Protectorates of the present time. 

16. T wo Acts oE Parliament, the first, passed in 1750 and the second in l 752, mm'], 
important stages in the story of the growth of British intluence in West Afri ca . 
The Act of 1750, after reciting that the trade to and from Africa (which was thell 
in the hands of the RoyaL..Afric·an Company) is very advantageous to Great Bri tlLill 
and necessary for supplying the plantations and colonies thereunto belonging wit~ 
a sufficient number of negroes at reasollable rates and for that purpose the tracle 
ought to be free and open to ali His !l1ajesty's subjec.ts, incorpomted ' " all His 
Majesty's subjecUs tl'ading to Afri ca . . . by the name of the Company of 
" Merchants trading to Africa." By tbe second Act the Hoyal African Company 
was fi nally dissolved, and the new company were authorised to take over, amongsl, 
other things the " lands fO I'ts and castles" belonging to the former company which 
had been incorporated in 1662, and a subsidy of from 1U,000l" to 10,000l. a year wa~ 
g ranted to the (;ompany wherewit.h to keep up the forts for the public service.e) 
After the Act for tbe aboli tion of the slave trade, passed in l S07, the subsidy wa" 
i ncreaseel, and ill 1821 the company was dissolved and the forts taken over by tllP 
Crown . The forts were scheduled to the Act of 1752, and were nine in all, one in 
the Gambia at J ames Island, and eight in the Gold Coast. 'fhese were Cape Coast 
Castle, Commendah, Secondee, Dixcove, TantumqlJerry, W innebab., Accra, aud 
Whydah. 

'fhe subsequent par t played by the forts as centres of British iufluence and 
jurisdiction will be described in connection with the history of the Gold Coast. 

17. We propose now to deal with the deyelopment of each of the four Dependencie~ 
with reference to the growth of British jurisdiction, especially as regards rights !lve,' 
land and the produce thereof. 

T UE GHIBlA. 

E,.ief H iSt01·Y. 
It has been seen that, as early as 108S, the trade with what is now the Gambia was 

of sufficien t importance to justify Queen Elizabeth in granting a patent to certaill 
. merchants oE Exeter cOllferring upon them a monopoly for the trarle in the Gambia 
river, and that in HilS the ceJtnl?nny established in that yoar by King James 1. 
constrewted the first English fort in the Gambia. This fort was probably that which 
was <lift"r w<lirds known as Fort J ames, and, after the abolition of the slal"e trade ill 
l S07, was abandoned by the company. In 1816 some British merchants established 
tbemsel ves on the island of St. Mary, having removed from Senegal anel GOl'e.e whell 
t llOse terri tories were, at the end oE the great war, restored to li'rance. In this year 
St. Mary's Island was ceded by its natii'" king to the British Government, and tb" 
t own of Bathurst was built thereon . In lS~ l the African Company was abolished by 
Act of Parli ament. Tbe tOWll and island were taken over by the GO\"erument, and 
with cer tain of the forts on the Gold Coast were placed under the GOl'ernm,'nt· (If 
Sierra Leone, which had become a Crown Colony in lS08. All these places were 
consti tuted a single colony and placed under the GOI'ernment of Sierra Leone and 
received the name of the" West Africa Settlements." 

18. In l S23 an is land in the Gambi", nam"d i.I1cCarLhy's Island, after Sir Ohm'les 
McCarthy, fir~t governor of the "Vest Africa Settlemcnts, was purcbased from its native' 
king and was added to the Dependency. 

(I) Lucas: " H istorical Geography of the Britiah Colouies," Vol. III., p. 105. 
(2) It may be of interAst to note that by. the same stutute Bu.uce I sland, about 15 miles Il.bove Freetow/I 

( which bad heeu occupied by nhe Roytl, j AfrtCILu Company and sub:;equently doserted), WQs gru.nted to certain 
named iuili\'idua\s, " their heirs a.nd assigns, to allu for their own use anti oeuefit." 
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In 1826 a strip of territory on the lIortLern bank of the river between 35 and 
40 miles ill length and one in breadth was acquired from the King of BalTa for the 
annual payment of 100l. This was afterwards known as " t.he Ceded .Mile." 

Somewhat similar acquisitions of territory were obtained on the southern bank of 
the Gambia river. 

,C 

The obj ect of these acquisitions appears to have been mainly the protection of 
l,he r iver bank for the purposes of brade, a>Dd no further actual acquisitions on any 
Jarge scale seem to have been effeoted . British influence has gradually extended over 
large districts of the ad joining territory, and iD. 1889 an agreement was come to 
I~etween Erlgbnd and Franee under which the frontier between th0 French and 
English ProbectQrates was defined. 

19. The" West Africa Settlements" were subdivided in the year 1843 and tlle 
Gambia was constituted a separate colony, but in 1866 all the settlements were 
again united under one Governor-in-Chid, tho"gh each retained its own legislative 
eouncil. After the separation of the G"ld Coast and Lagos in 1874 the connection 
of the Gambia with Sierra Leone still contiuued, the Governor being resident in 
Sierra Leone, and the Administrator of the Gambia being subordinate to him. In 
1888 the Gambia was made an independent colony with a separate Governor. The 
o'nly remaining link between the Gambia and Siena Leone is that an appeal still lies 
f rom the Supreme Court of Gambia to that of Sierra Leone. 

Instruments of Government in (1) Colony and (2) Protectol'ate. 

20. Tbe instrument.s whereby the Colony and Protectora.te are constituted and 
governed exhibit the difference in the basis of colonial and protectorate govern­
ment clearly. 'l'hey consist firstly of Letters Patent under the Great Seal of the 
28th November 188g, and secondly of an Order in Council of the 23n1 November 
1893. The former relates to the Colony, the latter to the Protectorate. 

The Letters i'atent erect the settlement of Gambia into a 8eparate Colony to be 
called the Colony of the Gambia, 10 be in charge of a Governor and Comm3nder-in­
Chief, or a Lieutenant-Governor, or an Administrator, as the Crown should from time 
t.o time direct. The Colony is to comprise" all places, settlements, and territories 
" which may "tt any time belong to us in 'Western Africa, betn'een the twelfth and 
" fifteenth degree of north latitude, and lying to the westward of the tonth degree 
" of west longitude." A Legislative Council is to be formed consisting" of the 
" Governor ancl such persons, not being less than two at any time, as We shall direct 
" by any instructions under Our Sign Manual and Signet, anel all such persons shall 
" hold their places in the said Council during Our pleasure." Under Clause 9, which 
is made in pursuanoe of the British Settlement;; Act, 188Z, to which reference has 
already- been made, the Cro\m delegated to the Legislative Council "full power and 
" authority subject always to any conditions, provisos, and limitations prescribed by 
" 'any instructions under Onr Sign Maoual and Signet, to esta\Jlish such Ordinances 
" not being repugnant to the Law of England, and to eonstitute such Court.s and 
" officers, and uo make such provisions and regulations for the proceedings in such 
" . Courts and for the administration of justice as mal' be necessary for the peace, 
': order and good government of the Colon),." The Order in Council recites the 
Foreign .Jurisd iction Act, 1890, and the Lett,ers Patent, and" that Her Majesty hath 
" acqu ired j lIrisdictjon within divers foreign counlries on the ~VY est Coast of Africa 
" near or adjacent to Her Majesty's said Colony of the Gambia ancl that it is expedient 
" to determine tbe illode of exercising such jmisdiction," ancl then proceeds to 
('mpower the Legislatiye Ccuncil of the Colony "to exercise and provide for giving 
" efl'ect to all such jurisdiction as Her ~'l ajesty may at any time uefore or after the 
" passing of th is Order in Council have acq lured in the saicl territories ad jacent to 
" the Colony of the Gambia." 

P,'otectol'ate System. 

21. As we shall see in the ne);t part of our Report, the law which is administered 
in the Colony is the law of England. In the Protectorate, on I.he other hand, 
consisting as it doe. almost entirely of country distri cts, it was deemed necessary t9 
govern through the native organisations and to recognise native customs; accordingly 
a system or government lmown as the Protectorate system was evolved and is 
contained in the Protectorate Ordinances. 
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It was found convenient to apply the ys tem to certain parts of the Oolony, anel 
now, by section 4 of the Protectorate Ordinance, 1902, as amended by sUbsequenl, 
Ordinances, it is provided that the" portions of the Colony known as Brevet, Bajanis, 
.. McOarthy's Island, the Oeded Mile, and British Kommbo, shall be subject to t he 
", Protectorate system." The effect is tllat only St. Mary's Island , on which the town 
of Bathurst is situa,ted, remains outside the" .Protectorate sys tem. " 

It must be borne in mind that these parts of the Colony, although administered 
on tile Protectorate system, still remain part of His ,\Iajesty'" dominions. 

SIEl>RA L~oNE . . 

B"ief H isto,"y. 

22. The origin of the Dependency of Sierra Leone is different from that of aJ,iy 
other of our ,Vest African dependencies, and has not been without effect upon the 
system of transfer oE land in that Colony and Protectorate. It is unnecessary to dwell 
at any length on the ea rly history of Sierra Leone. Wi th its fi ne natural harbour mi" l 
its awple water supply iLconld not but have been a favourite point of call for the 
traders and adyentw'ers wllo sailed to the West Coast of Africa. 

During the latter part of the 16th and the whole of the 17 th and 18th centuries it 
was an important s tation for trade, at first mainly in gold and ivory, afterwards in 
slaves. Th is trade was then carried on by the Royal African CompallY, and suffereH 
much at the hands of the Dutch and the French, and also of the pirates who frequentf" l 
the bays along the neighbonring coast. The company was, as has already beim 
mentioned, dissolved by ."..ct of Parliament in 1752. . 

23. In 1772 Somerset's case was decided in the Court of King's Bench. The effect 
of Lord Mansfield 's judgment in that case was that all slaves arriving or living in 
England became free mell. Tbe n umber of African slayes who had been brotlght into 
Eog land at that time is st,ated to have been about 14,000. These numbers were 
increased by further immigration to Londoll of negroes who had served on the British 
side in the American vVar, and an association was formed for " reliev ing the black 
poor " by means of founding a Colony on the West Coast of Africa. The Goyernment 
cOllsented to pay the cost of their transfer, and after lUuch delay and many catastrophes 
a nUl!!ber of negroes were landed at Sierra Leone on May 9th, 1787. There was abo 
about the . same t ime a settlement of a body of these negroes in Noya Scotia who 
ultimately were transferred to Sierra Leone. 

A grant of land about 20 miles square was procured from the king of the couutry 
and a local ch ief, and confirmpd by a tl;eaty dated A ug-ust 22nd. 1788; and houses 
were built for thc settlers, which deyeloped into the present Freetown. Many mis­
for tunes marked the early history of the new Colony. The promoters of the scheme, 
of whom the principal was Granville Sharpe, nothing daunted, formed themselves into 
an association" for the purpl1se of opening and establishing a trade in the naturilll 
" productions of Africa to the free settlement in ~t,. George's Harbour," part of ""hnt 
is now Freetown harb:mr. In 1791 the company was incorporated by Act of Parli a­
ment. The object was stated in the preamble to be "the general trade and commeTCP 
" from these kingdoms to and with the coasts of Africa and from thence to and with 
'" tLe several interior kingdoms and countries of that continent." The Act expressh­
recognised the territory at Sierra Leone which had been ceded as being vested in th'e 
Crown. 

In 1791 the remnants of the original band of colonists were collected and settlp,l 
near the Qriginal settlement in a village ,,,hich received t'be name of Granvilletown . . 

In 17()2 a large number of the negroes settled in Nova Scotia as above-mentioneu. 
weTe transferred to Sierra L,·one. These' immigrants gave some trouble to t.he 
authorities of the company. 

I n 1794 the new town was sacked and burnt by a French squad ron. It was 
mainly due to the exertioIhq of the then Governor, Zachary Macaulay, that these 
misfortunes were repaired, and in '1,98 Freetown had 300 houses and 1,2,01) 
inhabitants, and was the centre of a considerable trade. 

24. In 1800 a Charter of Justice was granted by the Crown to the Company. 
The peninsula was granted to the company, and they were empowered to acquire 
other lands in the peninsula of Sierra Leonc. By this Charter the company were 
author ised to appoint a Governor and a Council, and to legislate for the Colony, 
subject to the restriction that tbe laws were not to be repugnant to the laws of 
England. Provision was also made for the administration of justice. 
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In the same yea]; a lJodyof Mar00ns, who mad been trausported from .Tamaica to 
Nova Scotia for rebellion in Jamaica were brought from Nova Scotia to Sierra Leone 
,wd proved an impoFtant addition to the population of the Colony. They supported 
the .Government in a quarrel with t.he Nova Scotians and prospered as t raders , and 
mechanics. Neither the Nm'a Scotians nor the Maroqn element of the POPulatlon 
succeeded in agrioultme, and their lands were ti lled by hired labourers. II) 1808 the 
gove,nment of Sierra Leone was resumed by the CFown. -

25. The population of the original Colony consisted, as will be gathered from the 
:tbove sketch, of a strallgel~l' mjscellaneous character, and had little or JaO customary 
relation to the bnd. The land in faot was regarded as vested in , and at the entire 
disposal of, the Crown. From t;me to time further acquisitions of land, or, at any 
rate, of controlling power over land, were made by the Crown, mainly by cessions or 
consent of the native chiefs.(') At length, in 1882, a convention was made, which the 
~'rencli supplemented by subseqllent agreements, which finally fixed the bOlmdary 
'between the English and French Protectorate. An arrangement has also been made 
with the Liberian H.epllblic. Thus the territory subj ect to the jurisdiction of the 

.Grown, either as Sovere;gn or uDder tlle powers given by the Foreign Jurisdiction 
1\"t, became at last defiuitely ascertained. 

I nst,-uments of Go'Ve,-nment in (1) Colony and (2) p,.oteetorate. 

26. The Letters Patent and Order in Council regulating the system of Government 
ill the Colony and in the Protectorate are on lines si milar to those in force in the 
Gambia. By the Letters Patent, wh ich are dated the 3rd April 1913, the Colony of 
S ierra Leone is to comprise all places, settlements, and territories between the sixth and 
tenth degrees of north latitude and the tenth and fourt.eenth degrees of west longitude 
and bounded on the north by the Anglo·French boundary line and on the south by the 
Anglo-Liberian boundary line. The provisions as to the Legislative Council and as 
to the powers delegated to it are s imi lar to those contained in the Gambia Letters 
Patent. The Order in Counc il which regulates the Protectorate is dated the 7th March 
1913 and has the like effect as that which relates to the Gambia Protectorate. 

Proteetomte System. 

27. As in the Gamb i:1 so in Sierra Leone, whilst the law administered in the 
Colony is English law, .that in force in the Protectorate is a different system based on 
native organisation and na.tive custom and embodied in the Protectorate Ordinance, 
1901, the Protectorate Conrts J llrisrliction. Ordinance, Hl03, and the Protectorate 
Nati ve Law Ordina.nce, 1905. This Protectorate system includes a small portion of 
the Colony whilst the rural parts of the Sherbro district of- the Colony, although not 
within the definition or Protectorate contained in the first of the above Ordinances, 
Itave a system of Courts on the lines of the Protectorate COlU"ts and have been brought 
under the Protectorate Native Law Ordinanee. 

TH ~ GOLD COAST. 

(1) THE COLONY. 

Ea,.7y Histo?'Y' 

28. The atteution of E urc.pean traders was first dralyn to the Gold Coast by the 
rich promise of wealth which the gold to be obtained from the country- alYorded. 
Ln process of tiloe \,he trad e in gold and otber products of the country was, to a 
large extent, superseded by the still more lucratiye commerce in slaves. The forts 
",lready mentioned, which were built and fought for mainly for the purposes of the 
slave trade, lost their priucipal importance when, in 1807, the slave trade was 
iLbolished. But, as Sir Charl~s Lucas points out, the long connection whi ch had 
e"is~ed between England and 'Nest Africa was not interrupted even teDiporari ly by 
the cessat ion, so far as this country waH concerned, of the principal trade. A number 
o£ the fo r ts were abandoned, but four were retained, in what, is now the Gold Coast 
Colony. These were Dixcove, Ca.pe Coast Castle, Anamaboe and Accra. The parlia­
mentary grant for the maintenance of these fo rts was contimwd. The forts were in 
lSOt; included in the West Africa Settlements, which, as we have seen, included 

(l) Lucas: I< Historical Geogmphy or the B lIitish Colonies," Vol. nL, p. 189, et seq. 
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Bathmst and Siena Leone, with headquarters at the latter place. Troubles, however, 
had aheady al·i sen with the neighbom-in g kingdom of Ashanti. In 1807 the Asbantis 
attacked A'nulllaboe, a,nd compelled the English t,o ackn owledge tlle suzerainty of the 
Ashaubi king and to pay tribu te or rent· 1'01' the forts. Disputes followed lJetween the 
Com9any aud the Imperi al Government, ancl , as alrearly stated, in 1821 the OOIlJpany 
was dissolved . In 1824 an invasion of Ashant i terri lory was conducted by the 
Governor , Sir Charlc~ McCarthy. B e was disastrously defeated and lost. h is life. In 
1826, howev0r, a new invasion of the Ashantis was so successIully Tesisted, that they 
gave no further active tronble for a space of a generation. 

07';gin vt Jlldic ;a,l J urisrl·Lction. 

29. The following ext.ract from a Memorandum by Si r William BrandEord Gri ffith, 
who had long experience of the Gold Ooast as Chief Justice and in other cal)acities, 
g i\'es an account of the origin of the judicial jurisdiction which llas since been 
exercised in places 1mder British inOnence but outside the dominions of the Crown. 
R.eferring to this period he '\\'Titt'S ;-

.. By this t,ime our relnLiolls wit h the 1U1tives were very diAe,'eut f,'om W]lltt they W81'O in 1822, when A f" icRIl 
Sir Cha.rles ::\olcCart.hy arrived at. Cnp6 Ooast. By vil, tue of hi~ commiss ion us Governor he bad fl,ppoillted No. 10'18, 
magist,rntes from amougst. the IOl!ui mercllllnts and o ffi cers uod hnd est.a,blished petty debt. court!:). Before p.292. 
the mhgistrates . in criminnl cases arising ronnd It-bout the forts, natives werc brought by trle fort police. To 
the petty debt court. nat.ives e<lgel'1y b"oug ht their own cnses. First came natlYCS from the towus adjoining 
the forts . The repnt!\ tion of tb~ conrts for justice spread and cases were hrotlg:ht from a grc!Uor distance. 
The decisions were uni ,?crsll ll y approved and were genorally accepred. b ir Charles :JlcCarthy and Captnin 
P urdon had placeJ o\'el' th ~ tl'ibes south of t.he Pn\.h dlO protectillg power of the B ritish . T o the native 
mi nd lender:suip and tue admin istl'flt,\OU of j ustice o.re closely a,lIied: it if' to their chief and his conncil they 
bring their dispute,.; for se ttlement, a.nd when they fon nd the pl'ote(· t. ing power with ready-made courts 
dispe nsiug absolutely un biassed just,ice and w i~h uniformed poliGe to (lurry ont decisions, tbey glnd ly tlvailed 
tlhemselves of the priv ilege of usi ng t.h ese co urts, In this wny was begu ll that ex rernal jUl'isdiction which 
was snbseqnently brong ht to s Hch perfection by P residont lVInclettn." 

30. The policy of the British Government. at this date had for some years fayoured 
withdrawal from the exper.si ve and tronhleeome task of maintaining and prote(;ting 
t.he Britioh settlements in W cst Africa. Tn 1828 all arrangement was made !l,at the 
government of t.be forts shonld be vested in a committee of London merchants chosen 
by the Government, who were engaged in trade with the Gold Coast. Five persons 
r esiding at Cape Ooast Castle and Accra, approved by the Government, were appointed 
by the committee as a loc.al council of administTation and a court of justices of the 
peace. 

The authority oJ the comm; ttee was not to extend beyond the limi ts of the forts. 
Cape Coast and Accra were to remain dependencies 01 Sierra Leone, and British law 
was to be in force at those place". Parliament was io grant a subsidy of t!,OOOL 
a yea,. fo r the maintenanc~ of forts and garrisons. Thus for a time the British 
setllements in the Gold Coast passed under the ostensible control of a body of 
mer chants. . 

Maclean's Systern . 

. 31. In 1830 Captain George Maclean was appointed Governor under the new n\gime 
of 1828. One of his first acts was to bring abcut between th" English and their native 
allies and the Ashantis the treaty of 1831 which was called by the Ashantis "the 
t reaty of Maclean." This treaty for the time being assured peace and free traffic 
bet ween the coast and the interior. The Ashanti king relinquished his claim to 
elominioD over the Fautis (who occupied the lanel between Ashant; anel the coast), 
" and t he I ~n~lish Governor was recognised as the future referee and arbitrator in the 
case of nat.i \'e quarrels." 

Although the authority of "Maclean was te(;hnically limited by the walls of the 
forts, beyond which neither he nor the committee under whom he acted had any 
legislati\·e or judicial jurisrliction,(,) he appears in the course of a few'years to have 
gain ed an ex lraordinary influence over the natives or the adjoining coumry. 
Speaking of the judicial authority estilblishecl by him, Sir vI'. Brandford Griffith says; 

" This judi ci a,] f'),stem WRR so immeasura.bly superior to the courts provided by rheir chiefs t,hn.t the AJrica.1l 
n3ti \'e!:> pl'acti(;ally de.,;el·ted those COUf!.:> near the forts, w hilst natives from a distance resorted to the :No. 1048. 
-----------~-~---------------_ _ ___ p.294. 

(I) H According to the Ru les :md Regulations t.hc powers of the locl1.1 authorities do not extend n ya.rd 
<; beyontl the walls of r.he severed forts, that is, the ulUgislrateR a.re required to exercise tbeir functions on 
.\ the very spot where their excrci8e is lle,'cr l'eqnil'ed."-Extrnct fronl letter of Mn(·lenn 10 th e London 
Comm it.tee, qnoted in ,Sir W, nrandfor,l Griffi tb 's Memorandum on the H istory of the Britisb Court s iu the 
G old CO",[, J llly 190'1 (~rrican No. 1048, p. 293). 

U 3l3Z.J- • B 
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IDagi~tli'af,es illl any ease in which they douhted their home court. .. '£'he naotlives di-ssatisf;1ed with 
their cll'iefs.' courts, ot cheir own !\Ccord 1rl'lmsferred their judicjai a.llegia.oce t,o tlhe 'British courts, with tihe 
result. nlHlIt the mnjority of) n~llive Gourts fell into praetieal disuse, uxcept, in res.peet of matters of too 
little importn.uce to oe deart with in the iBl'itiish courts, aud on tlhe exercise of judicial po\vers followed the 
enforcement of judicial decrees Ulna ruil thaot thMi irQ,plies." , 

No "e~0rds Nave been ["reserved o~ tl\e proceedings in theEe tribUl'la.ls. But we 
mfty well beLieve ~hat the eivil j ~1rasdiction exe1'cised by them, deaLing with disputes 
iJll ma,ters .relatil1g to tTh.e Qand, must hav" had a J»tominent place. DOlllJlGlary displ1tes, 
which would have led to fighting amI l)lood-ohed, were do"btle';s amongst the 
questions fFequemly dealt witTh. b~r the Brj,tish eoUl'ts . 

Report of Select COmlmittee in 1M2 0': the West Af"ican Settlements. 

32. Afte, a ~ime, howevet, c0L1'lpla;ints arose. Maclean was charged with allowin Cf 

foreign vessels engaged iN the sla~e trade to obtain supplies from the forts un del' hi~ 
jurisclioti0n, and also wit'hl unduly stretohing his authority outside the limits of 
English terrj~ori8Jl jurisdiction. Dr. Madden, who had been a stipenGliary magistrate 
in the West Indies, was sent out to report. His teport, though unfavoumble to 
Madean's systiem on tbe gro"Nd of its irreg111aTity, ackJilow~edged its benefioial 
working. A Select Committee of the House of Commons was appoillted in 1242 to 
rep01t on the "Vest African Settlements. The Committee reportea that Maclean, wivh 
the "miserable pittance of between 3,5001. and 4,0001. a year," had exereisea from 
tbe nrst, in these" ill-provided 10rts . . . manned by a few ill-paid black sGldiers, 
" a very wholes(i)me influence over a coast not much less than 250 miles in extem a.ne! 
" to a considerable dist»nce inland; preyenting within that range ext@rnal slaJVf~ 
" trade, maintaining peace and securi~y, and exercising a useful though irregular 
" jurisdiction among the neighbouring tribes, and much mitigating, and in some 
" cases extinguishing, some of the most atrocions practiees which had prevailed 
" among them unchecked before." On the question of the judicial p"wers which 
Captaill ?l1aclean >end otl,er magistrates had in fact e:xercised by the consent of the 
m~tives outside the limits of the forts, the Committee used language which, as it 
marks an important step in the extension of British jurisdiction in "Vest Africa, we 
quote <bt length . 

. ~ The judicial <>.u bhol'i tyat, present exi~ting in the forts is nob altog~tber in a sa,tisfaotory condition; 
it re~id es in the Goveruor a.hd COUlIOil. who 'tct as magi:::tmtes. and Iybose instrncl'lions limit them to the 
administration of British law, allJ tlhat, uS far as the IHl.tiycs ~;He concerucd, st,rictly t111d excInsi\rely within 
the forts themselves; but. pmctically, und, necessarily and usefully, these direeLions baviug beendi-,;regmrled, 
a. kind of irregllblr juri:;uic t,ioll has growll up. ex~enJ.i ll g itself far beyond the limits of the for~s by the 
vol11n~a.ry subm ission 0f nhe Ua.tiV8$ tlhemse)ves, ",herber ch iefs or waders, to Br~t.isb equity; IlInd its 
decisions, owing t,o the mOI'ill infillence, p~tr tly of our acknowledged po weI', and partly of the respeotl which 
ba §....been ill spired by the fairuess with which it has been exeroised by ~'\,p\ain Maclean a.od Lhe magistra.bes 
~t, tbe other fort,s, ha.-ve gene-milly, we mightr aolmost s<,.\' uniformly, been call!'i(~d into effect. wit.hollc the 
interposition or force. The vwlne of tbis int,t:rposition of n·n en li gbtened, thougb irregular, (\.ntborit), (which 
ha.s extended in soml:'l cases, a.nd with advau t,age to hum,mity, e\'en t·o an interference ill ca.pila,l cases), is 
borno wit,ness to, not only hy pa.rtries cOLlnec~ed willh t,he government of t,he Settlements. who might be 
:mspected of a bias io it.s favonr, but also by the "Yesl.~'yMl :iVh:3siouuries, and eyen j,y Dr. ::M;vhlen, who, 
objecting to iLs IIlldefinell extent, alld to the nutL1ner in which, in some rospe ' ~ti$, it has been carried out, yet. 
st,ill bea,J's higb testimOtl ~f to itB pract.ical value, to irs acknowledged equi ty, <loud to its superiurity oyor the 
barba.rolls clliltoms which it tends to supersede." 

The Committ@e recommended, in order th8Jt this jurisdiction ohould be better 
defined a-nd ,,",derstood, that a ., judicial olncial should be placed at the disposal of 
" the Governor to assist or, supersede pa,·tially or entirely his judicial functions and 
" those noli\' exerci~ed by the council and the several commandants ill their magisterial 
" capacily, but we would reeommend that while he follows in his decisions the 
" general principles he should not be restricted to the technicalities of Ellg1ish law, 
" a11d that ahogethler ll@ should be allowed a large discretion." "The first result of~ 
" the repoTt," so.ys Sir W. B. GriHith, "was t.he passing of the Act G & 7 Vict. c. 13, 
" wheTeby Her Majesty was empowered to legislate by Order in Council for Her 
" Settlements in the ~VesE Coast of Africa, a.nel also to delegate Her authori.ty by 
" commission uncleI' Her sigLlet aJld Sigl1 manillal to resldent officers." 

Foo·e·iyn J'UtI-1-sdiction .Act. 

33 . It is signifi cant that in the year following the report of the Seleot Committee, 
the Foreign J l1risdiction Act, 1843, was passed, the provisions of which h,we already 
been referred to, whereby when the conditi0ns of consent or sufferance are satisfied, 
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jurisdiotion, both ~egislative and jtldicial, ID(\y be exercised in territories whioh ttl'e 
Rot otherwise snbj ect to British soveueignuy. Thus the leading and most charaoterisuic 
fe"ture of our West African Protectorate was established, "nel Dhe distinction hetween 
Oolonies and Protectorate :101' practical purposes, other tlmn (1" 0stio11s relating to 
nationality, greatlly nan·owed. . 

Sepa1'a~ion oj Gold Coast f1'01" S'ier1'a I,eone. 

34. One of tbe recommendations of the Oommittee had Leen the resumption of 
the government by-the Crown and its sepa1'1\ltion from that of Siena Leone, and 
accordingly the settlement was given its own Governor or Lientenu,nl-GovenlOr, 
aWlOugh it remained a nominal deppndency of Sierra Leone until 1850. 

The Select Oommittee had also recommended thaJt as far as possible the jurisdiction 
of the Bri tish courts should be made the" subjGo(. of distinot agreement." The most 
important of these ag t'eements was that called the Fanti Bond (Mawh 6th , 1844). It 
recognised the juriscl ict,ion which had been exercised on beha,l[ of Her Majesty, and 
declared that. crimes or offences would be tried and inqruired into "before the 
" Queen's judicial officers and the chiefs of the distriot, moulding the customs of the 
" country to the general principles of the British law." The office of J uelicial 
Assessor was crea ted, with :i\1aclean as the iirst occupant, and it was sign ificant of the 
spirit of the jurisdiction that an O}'der in Council of Septemher 3rd, 18'14, provided 
that " all judges magistrates assessors and other officers duly appointed to exercise 
" any power belonging to Her Maj esty shall in the exercise thereof observe until 
" further order such of the local customs as may be compatible with the 
" law of E ngland and in default of sll ch customs shall proceed as nearly as may be 
" accorcling to the said law of England." Maclea,n confined himself to his judicial 
duties until his d~atli in 1847. " 1'Ie was," says M1'. Sarbah, "deeply mourned 
" by the whole country." 

E xtension of BTitish AuthoTity. 

35, In the Gold Coast 1he extension of Bri tish authority was very gradual. 
Beginningwith .the vohmtary jurisdiction acquired and consolidated as has been above 
explained, in 1847 the area over which it extended was estimated as 6,000 square 
miles, with a popUlation of 275,000. This extension brought into the Iorefront the 
necessity of various measures for the better government of the country, This need 
was furthur emphasised by the acquisition in 1850 of the powers anu rights still 
possessed and exercised by the Danes on the eastern pOl·tion of the coast. comprising 
certain fol'ts and exd llsive though ill-defined rights of prot.ectomteover the" hinterland." 
This ptll'chase brought ll:tder British influence the tribes of Akim and ' the district of 
the Volta river. By Letters Patent of the 24th ,January in the same year, made 
pnrsuant to 6 & 7 Vi ct. c. 13, the Goill Ooast was separated from Sierra Leone, with 
a L"gislative C(,lllncil empowered to legisl"te for the newly cons,ituted Oolony. f 

36. In 1852 an assembly of native chiefs was summoned by the Governor, alld 
called the Legislative Assembly of Native Chiefs upon the Gold Coast, at which a 
poll tax was agreed to in consiuemtion of the advantages derived from the protection 
of Her Majesty's Government, and by an ordinance passed in ·April of that year, it was 
provided" that the revellue derived from this (ax after payment of the stipends of 
" the chiefs and other expenses atteuding its colleotioll be devoted to the public 
" good, in the ~uucaLion of the people, in the general improvemellt and extension 
" of the judicial system, in affol'diug greater facilities of internal communication, 
" inoreasing medical aid, and in such other measures of improvement and utility 

as the state of social progress may render necessary, and tbat the chiefs be informed 
" of tbe mode of its applicatio~,aud entitled to offer such suggestions on this point as 

they may conSIder necessary. 
This measure, though not strictly an Ordinance, as it wus not passed by the 

Legislative Council of the Oolony, stands first in the Chronological Table of Ordinances 
published unrler the au thority of the Reprint of Statutes Ordinance, 1909. It was 
repealed by No. 1 of 1886. 

Supreme Court OTdinance, 1853. 

:',7. In 185:3 the first ord inance establishing a Supreme Court for the Colony was ' 
IJassed. Section t) recognises the distinction between the Oolonyand the Protectorate, 
and, by secti(m 9, Mr. Yitzpatrick, who was described as "now filling the office of 

B ~ 
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" Judicial Assessor or assistant to the native s0vereigos and chiefs oj the country 
" adjacent to Her Majest.y's l,'orts and Settlements on the Gold Coast.," was appointed 
as Chief Ju&tice of .',he Supreme Court. Although the Legislative Council had not 
yet been empowered to legislate for the Pro tectorate, the ordinance c0ntained a ,pro­
vision :1'01' an appm,l from decisions of. the Judicial Assessor to the C:overnorc in 
COlhl1cil sitting, of course, in tlle Colony. Thi~ Snprenie Court Ordinance was repealed 
in 1866, llInd a new court constituted. This, again , was supeFseded by ~o . '1 of 1376, 
which is still in force, and is referred to in detail in the next part of this Heport. 

38. These Ordinances of 1852 and 1863 appear to have been based on the assump­
tion that the legislative and judicial authority of the Crown extended far beyon.d the 
rmits of its territorial jurisdiction, and consequeNtly must rest on the assumed fact 
that 1he condition of assent or sulferance required by the Foreign Jurisdiction Act, 
1843, had been satisfied. This assumption was further acted on by an Order in 
Council of April 4th, 1856, made under the Statute 6 & 7 Vict. cc. 13. and 94., by which 
it was provided (1) that all courts and ma.gistrates authorised to act within the forts 
might exercise in the protected territories all power and jurisdiction which Her Majesty 
might exercise without the consent or co-operation of any native cillet or aut.hority 
in the same way as if such matter had arisen within tbe forts; (2) that in all matters 
civil and criminal the assessor to the native chiefs should have all the power and 
jurisdiction acquired by Her Majesty in such territories; (3) that the Legislatiye 
Council of the Oolony shotlld have :power to legislate respecting the exercise 0] all 
such power and jurisdiction as aforesaid; and (4) that in the determination of any 
matter or question which may concern or arise out of any dealing with the natives of 
the protected territories, equitable regard shall he paid to the local customs of the 
said territories so far as the same shall not be repugnant to Christianity or to natural 
justice. 

The acquisition of Lagos in 1861 with which we shall deal later nncler the 
heading of Southern :,\igeria, brought to a head the feeling, ,,·hich at that time was 
very prevalent, against further extension of the responsibilities of the British 
Government in fore ign lands. 

Report of Select Commit/ee in 1865. 

39. I n 1805 a Select Committee of the House of Commons was appointed to consider 
the state o f British estahlishments on the Western Coast of Africa. This Co,1ll1littee 
l'eported that all further extension of sovereiguty or or protectorate was inexpedient, 
and that tile object to be kept in view should be the uhimate withdrawal of the 
Queen's Government from tha coast exr-ept the se ttlement of tSierra Leone. "Yet," 
says [?ir Charles Lncas, (') writing in 1893, "as it matter <;If fact terri lory has been 
" extended, government has been assumed; a long series of treaties has been made, 
" perpetually enlarging the sphere of British protection; until, at the present day, th" 
" British Government is far more deeply and far more definitely involved in 'West 
" Africa than ever it was in the days of the sla"8 trade." 

Development of British J ,.,·ise/ietion and its beaTing on the [,aw l'elating to Lane/. 

40. The growth and development of British jurisdiction in the Gold Coast above 
sketched hac! a most iml,ork,nt bearing on tbe law relating to the transfer of interests 
in land and its prod nets. Under the S"preme Court Ordinance of 1853, English law 
and procedure continued to be in force hoth in civil and criminal cases in the" Forts 
" and Settlements of the Gold Coast." By the Order in Council of April 4th, 1856, 
the jurisdicLion of the Supreme Comt and of the Judicial Assessor, was expressly 
extended to the Protected Terri I ories, and express provision was, as we have seen, 
made for adm inistering native law and custom within 811ch territories. The most 
important subject matters of civil jurisdiction would be those relating to land and 
its products. 11lthongh technically the ollice of Chief Justice and of Judicial 
Assessor were quite distinct, and the limits to which they were respectiyelr attached 
were dillerent, the two offices ,yere from the first held by the same person. Gradually 
there came, as Sir W. B. Gril'1'it.b points oull, a change in the Assessor's COlll'h. '1'h" 
practice had crept in for the Assessor to hear cases without tlle aid of the chiefs. 
After the repeal of the Ordinance of 1853 and the reconstitution of the court b~' the 
Ordinallce of 1866 " the old practice was resorted to aud tile chieJs 'Yere summoned 
" to sit with the jlldicinl assessor; but the chiefs no longer tried tile cases with the 

(I) LUCH~,;' HistOl'iCII,] ?:eogl'lIpbr," Vol. nl.J p. 11 6. 
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" aid of the assessor It was they who became the real assessors as;istillg the 
assess()r who really tried the case. 

41. III 1872, [11r. D. 1:'. Chalmers, who then held both offices, pointed out in a 
letter to the then Administra tor of the Wes t Africa Settlements the importance or 
co-ope,ation in judicial matters of the English magistrate aod the native chieL He 
suggested the encoUTagem(lnt or this co-operation, t,he success of which must, as he 
says, largely depend on the personal qualiLies of the E:nglish officer and of the chief 
of the district. He proposes subsidising and co-ordinati ng certain selected paramount 
and subordinate ehiefs, and laying down certain regn lations and cond itions. He 
made many suggestions as to holY his scheme might be carried out, the general 
object being in civil matters to respect and enforce nat ive customs and to g i ve the 
nati,'e courts the assistance which the presence or all E:ngl ish official migbt alford, 
and to secure recourse in proper cases to thc Supreme Court. 

Oonquest of Ashanti and (irant of Charter constituting Gold Coast Colony. 

42. The following extract :!'rom Sir W. B. Griffith's Memorancium('). already referred 
to, carries on the history from this point :-

"But the menacing attitude of Ashunr.i put on o ll e side all tech nicllllegllJ questions. \"'0 bud "i l·t,nnlly 
taken Lhe tribes und er Ollr protectioll, and ", hE' ll ilttucked by the A.sbltllt is we were bound to protect, them. 
The Ashn.l1ti Wfir of 1873-4 followed in ",h:cb the power of Ashanti was broken . 'Ve 'were forced to 
abandon jbo restricted policy laid down in 1865. For lhe p eace of t,be country it was uecessnry that there 
shoulll be rog uilLf :Lud defini te gOVOl'l1Dlc nt f\.S woll fl.$ protection, and as the tribes were inca.pable of 
govorniug ( bems~l"cs n.s a whole. t.be bUl'doll was thrown upon our shou lders. Tbe cOllditiollS woro much 
easier now tbo n in 1865. \\" 0 were no longer hnmpored by having the Dutche) ItS neighbo:lrs, aud 
could t.borefoN impo.se II tariff wil,hout being tl istnrbcd by open ports in our midst; we IJud dofinilely 
taken up our posltiion as the protecting power, aud had spent blood and treasure in protecti ng the coullt-ry ; 
we had been successful in -war, a.nd the un.tiyes recognised to the full our overwhelming power. As 
t here cou ld be no dn\wing ba.ck uow, it wus necessary to bU$e the administration of go,rerllmollt on u 
solid allu legal foundnl,ion. 

:t The charter of 1866 so far as it applied to tho Gold Coast and Lagos was revoked, and a llew charter 
dated 24th July 1874 was g ranted. erectiing the Gold noast and Lagos into n new colony, to he styled t.he 
Gold Coast Colouy; but there was not !t complete amaigama.t.ion of vh~ two sett i emellt~, tb!j po~ition of 
La .. gos under a separate administrator appointed under Royal Warmnt, but subordinflLG to the Governor of 
the Gold Coast Colouy! being retained. B y th is charter the Colony ooly comprised.!)o far us the Gold 
Coast was concerned, all place!';, ::jeUle.nents and tenilories whlch might at !lily time belong to Her Majesty 
between the fifth degree of W est iongit,ude and tbe second degree ~\f East longitude, i.e., the \·al"iOIl~ for ts 
along the coast which had origiHully belonged to us and fitly f.:>rts aud rerritories we had !L"Cjuired from the 
D anes and Dutch. Anything outside that was protecte I t.erritory, and not colony. As it wa.s necessary to 
legislate for the protected territory, an Order in Council da.ted 6th August 187:1, was made under G & 7 ,"iet. 
c. 94: . conferring on the legislative council constituterl by the cil'Ll"ter the po\\'~r to make ordinances for the 
protected territories to the extent of H er :Majesty's jurisdiction iu such tenitories. How far s:lch jnrbdictiol1 
extended '''as notwithout doubt, u.s may be seen hy Lord Carnarvon's deSptLtch(3J of 20th Angnst 1874. 
But I,he proc!amrttion suggested in t-ll at despat.(~h, detining those powers, was Hot adopted, 1\11<1 the legisltt.live 
council, unhampered by any restriction, set about exerci:iing its power~ as freely as if IJcr llajes l y'~ powers 
and jnrisdiction ill the Colony.and protected territories were co~cx tensive. 

" At this ti me it will be well to pan:-.e for a momellt and sur,·cy the position of the loca.i ju(lit:iai tl'ibllnais. 
There was the coun of civil and criminal- just ice, constituted by 10Cil.1 ordinance und assisted by I mperial 
Order in Council, presided o\~er by the ch ief mngistrMe. There was the court of the judicial asseSSOl', whose 
powers "pere defined hy t il e same 0 nlp.r in Couucil. There were the magi$tr:\tes' COll1"f~, pre~iJeJ oyer by 
the cOUlmandants of the out-fortS'; as magistrates, tbeir powers were small, hut lhey really ~\cted as as!:\ista.nts 
to t he judicial u$:sessors. L a:!tly, there were nati\'e courts, almost extinct rOllnd about Cape Coast, bu t s Lil! 
exercising large power~ in the ol1t,\y ing distric ts and in the eastern parts of the protected territories. 

" In 1976 was pa.ssed the Supreme COHrt Ordinance, the first of a se rie~ of fLludamenta.l ellactments 
p repared by 1.fr. Chalmers who had returned as Queen's Ad\'ocn.te of the new Colony. By sections 20 
aud 22 of that Ordina.llce (as origi nally passed) the first three tribuna.b were swept away, all their 
jurisuictiion and all cases pending in them being tmnsferred to the Supreme Conrt; but. the lIMi ve Courts 
were left unno ticed. By section 12 of the Snpreme COHn. Ordinance all Her Ma.jesty'~ civil l1,nd criminnl 
jurisdiction in the protected territories was 'Tes ted in the Supreme Conrt, but it was held by the full COllrt 
in 1887, in the case of Oppon v. Ackini (Sarba .. h, lst edition, page 207). that this section did not abo lish 
the nati Ye courts Which, tbough shorn of a.lmost a.1l their power to eut'Ol"ce judgmellts, have continued to 
exist up to tihe presen!.." 

i 3. The union with Lagos was not long lived, and on the 13th Jannary 1886, 
letters patent were issued erecting the Gold Coast lUtO a Colony by itself. Lagos 
being formed iuto a separate Colony. By these letters patent the Gold Coast Colony 
was defined as all places, set.tlements and territories belonging to Her Majesty in 
West Africa between the fifth degree of West longitude and the second degree of 
East longitude. A Legislative COlmci l was coustituted fOT the Colony, and in 
pursuance of the Imperial Act, 6 & 7 Vict. c. 13, the Crown delegated to such Council 

(') African No. 1048, p. 297 . (!) They had transferred their forts nnd rights to the British GO'/crnment in 1872. 
C) Given at pp. 288-292 of Mr. Sarbah's "Fa nti Customary Laws," 2nd edition.) 
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authority to est1illDlism. such Oourts aind to make provision for the proceedings in the 
Oourts and for the administration of justice as migLt be necessary for the peace, 
order, and good government of the Oolony. The Oolony did not comprise the 
protected territories, and as the Legislative Council Hnder the new Letters Patent was 
differently constituted from that under the previous char~81', it was necessary to 
pro'lide :£01' the legislation with respect to ~hese tenitories; accordingly, in 18~7, an 
Order in Oouncil was made under 6 & 7 Vict. c. 94, empuwering the local legislature 
to make Ordinances EoI' tbe protected territories. 

O,'der in Cot/mcil of 1901. 

44. The distinction between those portions of the tel'l'itory subject to the territorial ' 
sovereignty of the Crown and those partE over which, though not British terri tory, 
jNrisdiction was e'KeTcised as explained above gave rise to many difhculties. In the 
words of a judgment of the Supreme Oourt quoted by Mr. Sarbah, "It was impossible 
" to say how far the Oolony extended and where the protected territories began . . . 
" thousands of persons who claimed to be British subjects were only protected aliens, 
" and altogether the indefin ite cOlldition of things nm only led to confusion and the 
" raising of many legal problems, but it was a sonrce of danger to the well-heing of 

the Oolony."(') 
These and similar difficulties were set at rest by the Order in Council of 

September 26th, 190] , whereby tIle Golr] Coast Oolony was extended so as to in~lude 
the whole territory between Ashanti and the coast, the limits of which on the east, 
north, and south were set out in detail in the Order. Henceforward the legislative 
power of the Crown over the Gold Ooast has rested on the basis of territorial 
sovereignty, and no distinGtion exists between the Colony and what was formerly the 
P l·otect.omte. By the Order, all existiNg laws and ordinal),ces previously existing 
were confirmed. 

Powe,'s of Legislatime Council. 

45, The contention, to which we ha\'e already referred, that the Colonial legislature 
has no jurisdiction to enaet such laws as uhe Forest Ordinance and other Ordinances 
relating to land originated at a tim e whell the bulk of the Gold Ooa~t was protectorate, 
and the contention doubtless was that the" power and jurisdiction" obtained by the 
Orown was or " limited nature. Sir W. B. Griffi th, in a passage we have already 
cited, says, "How far such jurisdiction extended was not without doubt, as may be 
" seen by Lord Oarnarvon's despatch of the 20th August 1874." That despatch 
pruposed to define the jurisdiction by proclamation and covered a draft, proclamation 
specifyillg as one of the su bjects of legislation" the protection of individuals and 
property." Altl,ough this proclamation wa, not adopted and "the Legislative 
" Couucil, unhampered by any restriction, set about exercising its powers as freely as 
" if Her Majesty's power and jurisdiction in the Colony and pr'otected territories were 
" co-extensive," it might have been argned that the draft was evidence that only the 
pOW'll' to protect property was conferred and that auy legislation with regard to 
proper!,y which was not within this power was ultra v'i,'cs. 

46. Without expressing any opinion on this. which is now an academic point, we 
would point out that by annexation a new basis of jurisdiction-territorial jUl'isdiction 
-was substituted and the whole of the former protectorate came nnder the Lethers 
Patent oJ the 1:3th Junuary 1886, whereby the Crown, acting under the statutory 
authority conferred by the British Parliament, had empowered the Legislative Council 
to establi sh such Ordinances as might be necessary for the" peace, order, and good 
government of the Colony." 

Under these circmnsta,nces we are satisfied tha t it will be competent for the 
Legislative Council to pass the measure" reconnnended in IJart III. of this Report. 

(2) ASHAl:TJ. 

47. The relatiOlJS of Ashanti and the Gold Coast down to the war of 1873-4 have 
been already noticed. The complete defeat of the Ashantis in that yenr "was followed 
" by the defection of several of the outlying provinces, which became absorbed in the 
" British Protectorate, Distu rbances arose and it became necessary to cnll upon the 
" then King of Ashanti to keep his treaty engagements and refrain from attacking 

(I) Sf\,\'bah : "Fa.nti Nu,tionll.l COllstlitmtioo,>l p. 115. 
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" his neighllou r. "(I) Ultjmatelyan expedition was sent which occupieil Coomassie 
witbou t resi"tull ce and Prempeb, tbe King paramou nt, was deposed and depor ted. I II 
1900 the Ashant.i tribes, with t,he except.ion of the Delcwa is, baving rebelled and 
having bepn defeated, a.n Order of the King in Council was made on September 2ljth, 
1901, which, arter reciti ng that the terri tor ies herelOfore known as Asbanti had been 
conql~ered by His Majesty's forces, declared the annexation of those territories. The 
Or der fixed the boundaries, and placed lI shanti 11llder the jurisdiction of the Governor 
of the Gold Coast, with powel· to appoint a Ohi ef Oommissioner and to impose 011 bim 
such po\\'ers an rl anthori ties as the Governor (jf the Gold Coast illig ut think ·fit, subjec t 
to the approval of the Secretary of Staie. It was speciaUy decJa,red that the Governor 
in issuing owlinallces"""" shall respect any iI1 3!u,ve laws by which the civil r elations of 
" allY !lations, chiefs, tribes, or popu1atioos oucl er His Maj es ty's protection are now 
" regulated except so far as the same may be incompati ble with the due exeTc,se of 
" His llilajesty's power and jur isd,ction o~· cloarly injurious to tbe welfare of the said 
" nations." I n exercise of these powers th e Ashanti Administration Ordinance, 1902 
(No. 1 of 1902), was enacted by the Governor of the Gold Coast, providing for the 
appo,ntment of Ohief Commillsioner and the es tablishment of a Chief Commiseioner ·s 
Comt. . 

(3) Tn E NORTllERN T ERIlITORJ ES . 

48. Tha Xor thern Terri tories were dealt with by an Order in Council dated on the 
ame day as the Order relating to Asbanti. These territories are bounded " on the 

" sou th by Ashanti, on the west and north by the line of the frontier between the 
" Briti sh and F rench Poosessions, awl on the ea. t by the line of frontier between 
" the British and Germ3!n Possessions."(2) 

Several t reaties of protection aad fr ,endship had been entered into about the year li-"; "e, 
18\"14 with various tribes illhabiting thio territory. The Order in· Oo uncil I·ecites th".t 4395. 
"by treaty, grant, usage, sufferance, and other lawIul means His Maj esty has power 
" and jurisdiction within the sai d territories." The Order does not, as in the case of 
Ashanti, purport to annex the Northern Territories, but is based entirely on the 
statutory powers conferred by the Foreign Jurisdiction Act, I tiDO. I t confers upon 
the Governor of the Gold Coast all powers and jurisdictions which" His Majesty at 
" any time before or after the date of this Order has, or may have, within the 
" Northern Terri tories." 

SOUTBER~ NIGERJA. 

• 
History of Lagos . 

49 . The ilependenr.y which, at the date of the reference to us, was called Southern 
Nigeria and consisted of the Colony of, and the Protectorate of, Southern Nigeria, was, 
as from the beg inning of 19B, amalgamated with Northern Nigeria and now forms 
the ColollY of, and the SOllthern Provinces of, Nigeria. vVe propose, however, in this 
report to use the name applicable before the amalgamation. 

Prior to such date the Colony and P rotectorate of Southern Nigeria consiste,l of 
the former Colony and Protectorate of Lagos, and also of the territory extending 
alonO" the eoast line from the R ,ver Benin to the Rio del ReO', to the east of Old 
Calabar, together with the hinterland as far as tbe southern bOLUudary of Northern 
Nigeria. This territory is bounded on the east by the agreed line of frontier separating 
British territory from t he German Cameroons, and on the west by French Dahomey. 

50. The history of Lagos dates from the eighteenth century, when some Yonlba 
settlers established themselyes over the island of Iddo, close to the island of Lagos, 
and began to culti,-ate land in Lagos. Afterwards further settlers arrived in Lagos 
from Benin. Lagos became an Important centre of the slave trade, which after 1807 
had been driveR from the neighbourhood of Sierra Leone. The slave trade necessarily 
gave rise to frequent wars , and was greatly developed under King Kosoko, in league 
with the I( ing of Dahomey and Portuguese slave dealers. 

51. In 1851 the English interfered . Lagos was stormed and taken. K080ko was 
ejected a.nd a former king reinstated, who was under treaty to prohibit the slave trade. 
After {:Uther troubles, a treaty was made on the 6th August 1861 with King Docemo, 

(') Lucas : " Historical Geography," Yol. 1II. , p. 151. 
\~) S ee Order in Ct'Ullcil of tLe 22nd October 1906. 
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whereby he ceded ~he p0rt and island of Lagos" and the direGt full and absolute­
dominion SInd sovereignty'" of 8uch port and island to the English Crown. Some 
subsequent additions of territory were made,. and thus the island 06 Lagos became 
part of the dom;n;ons of the British Cro;wn. This Colony was for a time,. as has 
already been mentioned, placed under the Governor-in-Chief of Sierra Leone:cand in 
1874 was incorporated with the Gold Coast. By Letters Paten.t of January 13th, 1886, 
Lagos was made a separate Crown Colony, and a Legislative Council was established. 

Extension of Jm'isdiction to Lagos Protectorate and Yo)'uba States. 

52. In addition to the territory thus acq1!liTed, various rulers in the yicinity of the 
Colony submitted themselves to British influence and became known as Ihe Lagos 
Protectorate, and by an Order in Oouncil of December 29th, 1887, purporting to be 
made under the Forei"n J uri8dictio,n Act, 1843, after reciting that Her Majesty had 
aGquired power and jurisdiction within divers countries on t.he West Ooast of Africa, 
near or adjacent t,o the Colony of L~gos, the Legislatiye Council of Lagos was 
empowered to exercise all such pow~rs and jurisdiction as B el' Majesty at any 
time had acquired or might acquire in thA count ri es adjacent to the Colony of Lagos. 
A subsequent Order in Oouncil, dated July 24tb, 1901, confirmed the Order of 1887, 
and brought the Yoruba States within its scope, the Lagos Protectorate thereby 
becoming conterminous with the-boundaries of Northern and Southern Nigeria. 

Establishment of Royal Nige,' Company and Oil Rivers Proteetomte. 

53. The delta of the Kiger was occasionally vi sil.ed by European traders in the 
Ifrtter part of the sixteenth century . Hakluyt lllentions a voyage to B~nin in 1588 by 
merchants who brougbt back to England "oil of palm, Guinea pcpper, and 
elephau.ts' teeth"; and the Portuguese also traded on the coast. No European 
set tlements were established, and the trade of the Niger itself was left in the hands 
of private traders, but at length, in the face "f growing foreign competition, all the 
English firms 'rho traded in these regions combined their resources and their efforts 
in the year 187\), forming one large company under the name of the United or National 
African Company. 

Between 1879 and 188,1, the National African Company made a succession of 
treaties with the var iOl1S na.tive States on ,he Lmrer Niger, and in the last­
mentioned year, in conseq lI ence of the German annexation of the Cameroon district, 
Consul Hewitt" the Brilish representative in the Bight of Benin, negotiated a series of 
treaties with the native States on, the Oil R.iYers, Old and Kew Calabar, and several 
ofhe1' parts adjoining th0 Niger delta as far west as r~agos . These last-mentioned 
treaties were the origin of the Oil Rirer;; Protectorate, under which consular jurisdiction 
was administered uncler the Foreign Jurisdiction Act. 

54. In June 1885 the Brit,ish Government proclaimed to the world a formal 
Protectorate over the :N iger districls, with a coast line from Lagos to the Rio del Hey. 

In the following year (1880) the Nat ional African (;ompany received a charter from 
the C.'own, and, taking tbe title of the Royal Aiger Company, was authorised to 
aclm inister the territories ovp]' which it had acqnired Tights by treaties and acts of 
cession . The range of these treat,ies extencled beyond the limits of the Protectorate, 
as recently pl'Odaimed, and accordingly the Gazette of 181h October 1887 containcd an 
amended proclamation, by wbich the Briti sh Protectorate of the Niger di stricts was 
declared to comprise, in addition to the roast line, "all territol'ies in the basin of the 
" Kiger and ins aftluents which are or may be for the time beillg sl1 bj ect to the 
" government of the National African Company, now called t.he Royal Niger Company." 
Far rcacbing as was the scope of the Company's control, it did not include the whole­
area, of British influence on tho Lower Kiger. The coast line and part of tl,e interior 
from the Benin to the Forcados, and from the Nun 1110Utl1 of the Niger to the Rio del 
Rey, including the Oalabal' eEtuaries, was excepted from its jurisdjction, and formed 
the Oil Rivers Protectorate to which we have already referred. Byan Order in Coullcil 
dated the Bth May 1 ~93, this Protectorate was extended, and ins name changed to 
that of the Niger Ooast Prot,ectomte. 

Thus in 189\) the III idelle portion of the Central and Eastem Provinces of the 
present Southern Nigeria were ad ministered by the Hoyal Niger Company, whilst the 
territories flanking that por tion on either side were under t,he Nil'er Coast Protectorate. 
Whi lst in the Protectorate justice was administered by cOli1sular officers, uncleI' the 
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Foreign Office, acting under the FOTeign Jurisdiction Act, ill the Company's terri to)'ies 
the courts were manned by judges appointed, not under the Act, but und er the ch .rOt;)', 
which empowered the Company to make laws and to admin ister justice, 

T'mnsfe1' of C01nl)any's T e1'1'itor ies to the C?·own. 

55, Arrangements hav ing been come to in 1899 with the R.oyal Niger Company f'Or I ln'd" 
the tran fer of their ten itories to the Crown, the charge of the Nigel' Coast Protectom te p, \ ,1,1, 
WHj5 taken o\'er by the Colonial Office from the Foreign Office, and, by the Southern 
N igeri ,. Order in Coun<:11 of the 29th December 1899, the Protectorate of Southern 
Nigeria was constituted by the fusion of the Niger Coast Protectorate aud of the 
southern portion of the territories of the R.oyal Niger Company. 

Establishment of Colony of Southem Nigeria. 

56. In February 1906, by Letters Paten t, the Colony of Lagos received the name of 
the Colony of Southern Nigeria, and by an Order in Council dated the 1Gth of the same 
month and year, known as the Southern Nigeria Protectorate Order, the Legislative 
Council of the Colouy of Southern Nigeria. formerly the Colony of J-,agos, was 
empowered to make ordinances exercising His Majesty's power and jurisdiction 
over terri tory ou tside the Oulony subject to the provisQ "that notbing in any snch 
" ordinance or ordina nces contained shall take away or affect any rights secured to 
" any natives ill the said territories by any treaties or agreements." 

This Order in Conncil applied to the whole territory formerly consisting of the 
Colony and Protectorate of Lagos and of Southern Nigeria, and tuus the whole 
d'ependency became Lhe Colony and Pi'otec torate of Southern Nigeria. 

Niger Lands Tmnsfer Onlir>ance. 

57, Shor tly atter this, the rights over a very large extent of land witbin t,be 
Protectorate claimed by the Royal 1\'igel' Company were transferred to the British 
Government under tue Niger Lands 'Transfer Ordinance (No. 5 of 190G). These 
rights had been acquired by the Royal Niger Oompany under various grants or 
agreements entered into with various chiefs, the particulars of which ure set out in 
tbe First Scherlule of the Ordinance. The greater part of these transactions appear 
to hare taken place in the years 1896-8, but some are of an earlier date, 

The preamble of the Orwnance states that it is expedient to provide for the 
vesting of cer tain lands and rights which on January ht, 1900, belonged to the 
Itoyal Niger Company, in the Governor and his successors in oflice in trust for 
His Majesty, his heirs, and snccessors, A nd it is provided that, with tbe exceptions 
mentioned in tbe Second Schedule, all the lands and r ights within the Protectorate 
b elonging to the Niger Company on J annary 1st, 1900, specified in the instl'lunents 
mentioned in the First Scbeclule thereto wbich were duJy registered under the Lands 
Registry R('gn latioll (J895) of the Royal Niger Compauy were thereby vested in the 
Governor in .trust for the Crown, Certain pieces of land, specified in the Second 
Schedulc, were reserved and remained vested ill the Royal Niger Company. By this 
Ordinance a vast ex tent of territory passed to the controJ.of the Government, The 
question <v.ith regard to tihis t.ransfer is considered in the next part of this Report. 

As we have alre'ady stated, the amalgamation of the two Dependencies of Nortbern 
and Southern Nigeria took place as from the 1st of January 1914, the Colony of 
Soutbern :t\ igeria becoming tbe Oolony of Nigeria and the P1'otectorate of Southern 
Nigeria the Soutbern Provinces of the Protectorate of Nigeria, Various Acts of State 
were promulgated whereby legislative power in the Colony was vested in the Ooverno1' 
with the consen.t of n Legislative Council and in the Protect.orate in the Governor 
alone,(l) the ~reaty r ights secured to natives being expressly safeguarded by a proviso 
in the same terms as that contained in the Letters Patent of 1906. 

(l) A n Order in Council (If tbe 22nl1 November 1913 authorises the ro)'maLion of an Advii:lol'Y Couucil for 
both Colony and P rotcctoraLe, 'w hilst_ another of the lOt,h August 1914 empowers the GOYC'J'llor, with tbe 
con~en t of Lhe LcO' i;,:.I n.Live Council, on behalf of the Colony, and the Governor ou behalf of the Protectorate, 
LO legis late fo r th~ whole Dependcl1c,v by a Joint Ordinance. . 

U 31324 C 
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JWl'iscliction of Su.pl·&me C01Wt. 

58. In 1874 a Sllpreme Oourt was cOllst.itllted in the Settlement of Lagos, and l>y 
Ordinance No .1 of 1888 it was provided that the Supreme Court of Lagos should be 
the Supreme Court for the Colony of Lagos and for the tenitories near and adjacent 
thereto wherein Her :Mil>j~sty migh~ ·at any time hefore or after the commencem'ent of 
the Ordinance have acquired power and jurisdiction. Subsequently, in 1909, the 
entire Protectorate was divided into Supreme Court districts for the trial of cases. 

There were formerly treaties and agreements with certaiu districts of Southern 
Nigeria:, viz., Egbaland, Oyo a,nd Ibadan, He and Ijehu Ode, limiting the jurisdiction 
0'1' the Supreme Court in these areas; but these treaties and agreements have now 
been abl:ogated, aud under Ordinance No.2 of 1915 the Supreme Court has nqw the 
S:1me jurisdiction in matters in those "lireas as in other parts of Southern Nigeria. 
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PART II. 

THE LAWS RELATING TO THE TRANSFER OF RIGHTS 
OVER LAND OR THE PRODUCE THEREOF. 

Intj·oductoTY· 

59. Our object in this part of the Report is. first. tu ascertain the actual s taLe 
of the laws in forc 'Lin the West African Oolonies and Protectorates regulat ing the 
conditions uncleI' which rights over land or the produce thereof may be transferred; 
and, secondly, to consider genemUy in what respects these laws are il,compiete or 
otherwise detective and to indic8lte tbe lines on which they' appear to ns to Tequire 
amendment. "lVe shall formulate ancl summarise our specific recoll1m(mdations in 
Part III. 

We propose to examine, in the first instance, the general principles of the law 
relating to land in force in ty.e various dependencies, st8lting shortly the ~onstitution 
of the ceurts which have to administer the law. This examination wilJ, we think, 
show that the general principles of that law aTe the same througbout the wbole 
of tbe dependencies ,"ith which we have to deal, with the exception of parts of 
the Oolonies of the Gambia and Sierra Leone. When we have fipished this survey 
we shall deal specifically with each dependency, and shall see that the applicati'ln of 
these general principles, and the enactments dealing with parti cular matters passed 
by the different legislative bodies, have resulted in systems which differ materially 
from one another. 

THE OOURTS AND THE GENERAL PIUNUIPLES OF THE LAWS 
HELATlNG TO LAND ADMINISTERED BY THEM. 

50. In our treatment of this subject we shall deal with the varIOus dependencies 
in the same order which we adopted in Part 1. A more detailed s tatement of thc 
law will be found in Sir W. Napier's Memorandmn.(') 

L 

Gam bia. 

TFIE l'ORTfOl' OF THE COLONY NOT UNDEU TIlE PROTECTORATE SrSTEDI. 

The Oolonial Oourts consist of the Supreme Oourt and the Oonrt of Requests 
at Bathurst. The former ~as jurisdiction in all land dispntes, the latter in those 
where the value of the land in dispute does not exceed 501. The Ordinance at present 
in force with regard to t he Snpreme Oourt is the Supreme Oourt Ordinance (No.4 
of 1889), and, in respect of the provisions wbich concern ns, foUows the Sierra Leone 
Ordinance, 1\0. 9 of 1881, which, when it was pass8d, applied also to the Gambia. 

Although the Ordinance does not expressly declare that the common law of 
England and the doctril)es of equity are introduced, it is based on the assumption 
that they are in force and form the groundwork of the legal system. 

The ilIlportnnt provisions of this Ordinance are section 17. which introdnces into 
the Oolony the wh'lle ohhe then existing English Statute Law" of general application" ; 
section 19, which provides that English Statnte Law sball be in force so far only as 
the local circumstances or the JuriSdiction of the court peru1its; and section 21, which 
provides for the fusion of law and equity. The working of these ana similar provisions 
in the laws of other dependencies will be dealt with later in the Report. For the 
present it is ehol1gh to point Out tbat, so far as the area with which we are dealing 
is concemed, the law governing the transfer of land is English law so far as 
applicahle. 

TIlE P ROTECTORATE INCLUDINQ THE PORTION OF THE OOLONY UNDER THE 
PROTECTORATE SYSTEM. 

61. The Protectorate Ordinance, 1913, regulates the judicial system within this 
area. vVhilst the Supreme Court and the Oourt of Requests at Bathurst are to 
have the like jurisdiction that they have within the Colony, a system of native 
tribunals is constituted with jurisdiction in cases where the value of the land does 

(I) See infra page 124. 
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not exeeed 501. These tl·ibunals may consist of several native Inembers or of the 
Travelling Oommissioner, or some Oommissioner specially appointed, either sitting 
alone or along with one or more native members. 

A Oommissioner has power to sta.y any case pem],ing before a na~i ve tribunal or to 
rehea.r one .alr.eacly hea.rd, and an appeallip.s from the native triounal to the Supreme 
Court. .. 

With regard to the law to be administered under the ProtectoFate system, section 
36 of the O.dinaruce JDrovides that-

e, All native laws and. customs existing in the Protectorate relating to " . tenure 
of land shall whe.ra not repugnaut to natura'! justticc nor incompatible witth the law of Eogla.nd 
lIor · "iith any law or ordinance of the Colony applying t.o the "Protectorate . . . continue and 
remain in full fOFce and effect, and shall be tuken coguizance of and enforced in all courts o~ law 
whetlher in the Colony or in the Protectorate in all causes or matters Wll3,t:.soever arising in or 
l'el.atiug to tbe Protectorate." 

In the Gambia, therefore, in the case of matters relating to land in that part of 
the Oolony which is not under the Protectoritte system (practica,lIy, the town of 
Bathurst') the COUTts must act on the principles and rules of English law so far as 
applicable. As to the same class of questions arising in parts of the Dependency 
which are subject to the Protect.orate system, the courts are bound to act upon the 
native laws and customs existing in the Protectorate, subject to the restrictions quoted 
above. It should also be pointed out that by section 35, "so far as consistent with 
the Protectorate system," any laws, statutes, ordinances, and rules for the time Leing 
in force in the Oolony " bJeing of general application throughout the same shall extend 
and apply to the Protectorate." The practical effect of this seems to be that in the 
Protectorate English law is applicable unless the matter in question is regulated by 
native custom, as, for instance, by a local custom regulating inheritance. 

II. 

Sierra Leone. 

THE PUOTECTORATE I NCLUDI NG THE PORTION OF THE OOLONY UNDER THE 

PROTECTORATE SYSTEM. 

62. We think that it will conduce to clearness if we d(;3 J with t,rus portion of 
the Dependency first,. Here there exist three COUTtS: (1) the Oourt of the Native 
Ohiefs, with "jurisdiction according to native law to hear and determine" all cases 
regarding land between natives other than a case involving a question of title between 

. two or more paramount chiefs; (2) the Oourt of the District Oommissioner, with. 
jurisdiction in cases involving a dispute between paramount chiefs; and (3) the 
OirCtlit Oourt (consisting uf a Judge of t.he Supreme Oourt), with original jurisdict,jon 
in land cases not assigned to the other courts. }\ lthou~h there is no other specific 
provision as to the law to be administ"recl than that set out in the above passage, tIl e 
Court of the Native Ohiefs, which is composetil of native members, "according to 
na.tive law and custom," will, presumably, c1e~id e matters before it by the only rules 
with which it is conversant, tha t is to say, native law and custom. 

It is a matter to be noticed that there is no appeal from the native trilll1l1al. 
Sectioll 6 of the Protectorate Court.s J urisdiction Ordinance, 1903, laYR down, 

for the guidance of the Oourt of tbe District Oommissioner and the Oircuit Oourt, 
.that native law and custom is to be administered as bet,,'een natives, and is, in fact, 
·a shortened form of section 19 of the Gold Ooast Snpreme Oourt Ordinance, a section 
which we sball discuss at length. Section 40 enables the Oircuit Court to consult 
native cniefs on matters of law and custom, providing that " thp. opinion of each 
" cruef shall be given orally and sha.ll be recorded in writing by the judge, but the 
" decision .hall be vested exclusively in the jndge." 

Legal practitioners are debanecl from audience in the Courts of the Native 
Ohiefs ami of the Distriet Oommissioner. 

THE OOLONY. 

63. Turning now to the Oolony, we find that a largp. portion of it, that is to 
say, the district of Sherbro, witb the exception of the Port of Sherbro and the site of 

. the old town of Henell!, although not strictly speaking under t.he Protectorate system, 
has been placed by the Sl1erbro Native Courts Ordinance, 1905, under a system of 
courts practically identical with those in existence in tbe Protectorate, viz ., the Oourts 
of the Native Chiefs, and of the District Oommissioners. Although the Ordinance 
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cont!llins no provlsJOn similar to sections 6 !lind 40 of the Prollector!l!te Ordi!))(,nco, 
we suppose that it may be assum ed th !llt in settling disp\llles betwecn paramount, 
chi{}f-s the District Oommissioner would tak<: nati ve customs into oonsideration. 

In th9 remainder of the Oolony, and in cases arising in the Sherbro distri ct not 
assigjled t@ the Oourt of the native Ohiefs, or to the Di,;tri ct Oommissioners, the 
Sup);eme Court of Oolony is the triblmal for the determination of disputes with 
r egaru to laDd, The Supreme Oourt consists of a Ohie] Justice and a "Pu isne and 
Oircuit Judge," !lind its proceedings are regllb ted by the 8UpJieme Oourt Ordin!llnce 
No, 14 of 1VOi. This Ordinance decl!llres the statutes of general application in force 
in England on the 1st of January 1880 to be in force in the Oolony, and contains 
tbe like provisions as to the application of these statnues and as to the fusion of 
law and equity as arc in fo rce in the Gambia. 

English IflW, therefor9, is tbe only system recognised in this part of the Oolony, 
and no-evidence of na ti ve law or cllstom is admissible 1.0 determin'c the rights of thfl 
parties in any matter r elating to land there. 

m. 
Gold Coast. 

THE O OLONY, 

The Judicature. 

64, The S'l'preme Oourt, whicb consists of a Ohief Justice and three Puisne Judges, 
bas jurisdiction in all cases relating to lanel. The C.olony is divided in to provinces, 
and the original jurisdiction is exercised by a single judge while the full court con­
st itutes the Oourt of Appeal. The provinces are subdivided into districts, and under 
the District Oommissioners Ordinance, 18M, tbe executive officer of each district, 
known as the" District Oommissioner," is constituted a Oommissioner of the Supreme 
Oourt with a limited jurisdiction. 

'The Supreme COt~1't 01'CJ:inance. 

65. The Supreme Oourt Ordinance at present in fo rce in the Gold Ooast is No.4 
of 1876, The prol' isions governing the relations of English law and native custom 
are set out in detail in Sir \Yalter Napier's Memorandum. They are contained in 
sections 14, 17, 18, and 19. 

Section 14 brings into force the common law of England and the doctrines of 
eqnity. I t also brings into force all statutes" of general application" which were 
in force in England on J,uly.24, I t174. 

Applicability of English Statute Law. 

l/~lr(l, p. ] 
e( seq. 

66. It will be observed that it is only tbe Statute law of " 'general application " Penningt, 
whicb is to be in force. The interpretation of these words has given the 00urts some 7189,-99. 

troUlble. 
I t ' is a general principle that when English law is introduced into a foreign 

country by reason of the settlement therein of a body of English subjects, "such 
" colonists c!llrry with tbem only so much of English law as is applicable to their own 
" situation ,and the condition of an infant colony, such, for instance, as the general 
" rules of inheritance and the protection from personal injuries." 

The JudiGial Oommittee of t he Pril'Y Oonncil has held t.hat the word" applicable" Rex • . 
must be read as " reasonably" applicable, an interpretation which gi ves tbe courts a )lcKinne) 
wide discretion in deciding to what extent E nglish law is applicable in any particular ~.~. ;~, 
case. Macleod, J. (a judge of t.he Supreme Court of the Gold Ooast) is repor ted to ,. . 
have complained that the words above qU:lted are" a slovenly exprRssion made' use 
" of by the LegislatUTe in tbis Oolony to save itself the trouble of explicitly declaring 
" what the actual law of the Oolony shall be." 

Whether or not the Legislatlue of the Gold Ooast deserves censure as Mr. Sarbah 
states(l) for not l\ndertaking & task of such magni~ude and difficulty, we are disposed 
to think that, in the case of the transfer of rights over land, some provisions of- a more 
definite character tban exist at present might be laid down by the Legislature, find 
we shall make l&ter certain recommendations on this subject. (See below, para. 86, 
a,nd Par t HI., para. 368.) 

(1) Sarbau; " Fanti Onstl/mary Laws." Set!onu Edition~ p. 268. 

C 3 
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Section 17 somewhat further extends the latitnde given to the courts by the section 
already referred to, in oonstruiNg legal enaotments by providing that such enactments 
~" shall be in force so far only as the limits of the local jurisdiction and local 
~, girrCllmstrullcPs permit." 

Recognition of Native. Oustoms. 

67. By section 19 it is provided that" Nothing in this Ordinance shall deprive 
., the Supreme Court of the right to observe or enforce the obsf\rvance, or shall 
" deprive any person of the benefit of any law or custom existing in the Uolony, such 
" law or custom not being repugnant to natural justice, equity and goot! cOllscience, 
" nor incompatible, either directly 01' by necessary imp]'cation, with any enactment o£ 
" the Colonial Legislature." 

Dnder this provision it is the duty of the Supreme Court, whether sitting as a 
COllit of first instance or as a court of appe3-l, to take cognizance of any native" law 
or custom "'ihe existence of which the court may consider to be estwblishecl . The 
court is hound not to deprive" any person" of the benefit of any such law or custom. 
This is the enactment which determines the relations between English law and native 
custom, and applies where all parties to the proceedings are natives of the Colony~ 
It also applies in cases between natives and Europeans "where it appears that 
" substantial injastice may he done to either party by a strict adherence to the 
" rules of English law. " 

I t is further provided that "no pa,·ty shall he entitled to claim the benefit of 
" any local law or custom if it shall appear either from express contract or from 
" the nature of the transactions out of which any suit or question may have arisen 
,. that such party agreed that hi s obligations in connection with snch transactions 
" should be regulated exclusively by English law." It is, we think, clear that though 
2, party to a transaction may agree to his obligations in respect of such transaction 
being regulated by English law, yet this cannot affect the rights and obligations of 
it third party. We shall recur to this maHer later. 

The section concludes with a general provision that" in cases where no express 
" rule is applicable to any matter in controversy the Court shall be governed by the 
" principles of justice, equity, and good conscience." 

Native JU";sd ict;on and By-laws. 

li8 . The Supreme Court Ordinance did not abolish the native courts~ This was 
decided by the full court in 1887. Native jurisdiction was however made the subject 
of a separate nno very important ordinance, the Gold Coast Nati,'e Jurisdiction 
Ordi~nance, 1883. That ordinance as amended in 191Q nOI\, regulates the nati"e 
courts. 

So far as is material to this Report, its main provisions are as folloII' s. The 
Ordinance recognises <. head chiefs" and" chiefs," the .I,atter including the subordinate 
chiefs known as "Oh ~n, Ohene, Manche, and Amagah." The head chief is a chief 
who is not subordinate in bis ordinary jluisdiction t.o any other chief~ The expression 
" native tribunal" means" a head chief or the chief of a sub-division or village, as 
" the (;as\~ may be, sitting with the captains, headmen, and others, who, by native 
" customary law, are the cOlmcillors or assisTIants of such head chief or c,hief." 
" Head chiefs division" means "the portion of the Colony under the supervision 
" of a head chie£." The" sub-divisions" of the division of the head ehiefs are those 
which existed at the time of the passing of the Ordinance, or which have been or 
may he subsequently made by Order of the Governor in Council (section 4). 

By the original Ordinance of 1883, section 3, the Goyernor in Council was 
emT'owered "to declare from time to time, as he may t.hink desirable, 'that any 
" ' head chief's division or part thereof shall be brought from a time to be named 
" 'therein under tbe ordinance.''' By a series of orders issued between A pril1883 
and 31"t December 19()9, the application of the ordinance was gradmdly extended to 
the whole Colony, and by tbe amending ordinance of 1910 it was declm'ed that:-

" Every head chief'" diyis ion, with all its sub-divisions, is ~Yithill the operati'Hl of thit! onlinau.-;e, 
Hnd the powers and jurisdict.ion of all nati\'o authoritlies therein shall be exercised under <\I\d according 
to the provisions of t.hi s ordinance and not otherwise," 

The authority of each head chief over the division under his supervision is 
nicog11iscd and confiTmed, and he is empowered, with tIl!' concunence of his councillors, 
to make by-laws "for pFomoting the peace g00d order and welfare of the people of 
" hi s division." The by-laws are to be forthwith reported to the Governol' in Council 
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fo; approval or di sallowance, and when approved are published in the Gazelt~ anci 
thereupon have statutory force . 11.. number of by-law were marle under tbe Ordinancie 
as originally passed in 1883, and are of a very comprehensive charaoter. For instance, 
the first printed S'3t of by-laws give certain rigbts as regards minerals to t~e 
"suc~essfulnative prospector" and regula te the farming royalties and rubber )'oyalties 
payable by the farmer or manufactUl'er to t.he native authorities. The. schedule, as 
amended in 1910, sets out t.he specific purposes fo)' which by-laws may now be made. 
Those which seem most material for the purpose of the present inquiry are:-

II Tnking cnl'e of unoccupied In.nd und conservillg foresLs. Making nod preserving Inndmfu·jHI 
nnd fences. RegnlQtiug mines !\nd mining for golt.! and other minerals . 'fhe proper cn ltivutio11 
co llection and curing of agricult.uml !l.ud economic products tun! the eradication of discnscs nff'ecLing 
suoll produ cts." 

Native COU1·tS. 

59. By section 10 of t.he ordinance :-
';1 The head chief of every division aHa tbe chiefs of sub-divisi(lns or \'i\lnges slmll wi lh thei)' 

respective oOllllcillors authorised by native law form nntive t.ribunals hnving power and jurisdiction 
to try breaches of uuy byelaws- . . and to exerch::e civil and criminal jurisdiction in tile causes 
nnd matters hereina.fter mentioned i ll which noll the parLies arc natives or in which nny plll'ty not a 
unrtive consents ill writing to bis case being tried by the native tribunal." 

I t should be observed that by the definition clause " native" means" any person 
" who is under native customary law 0)' under any ordinance a member of a native 
" nommunity of the Colony Ashanti or the !\'orthern Territories." 

Amongst the matters specified (section 16) as being comprised within the civil 
jurisdiction of the native court is the following:-

".All suits re lating to tbe ownership or possession of lauds held under native tenure and situated 
witobiu the pa.rticula.r jurisd ic tion of the t.ribunn.l. 'I 

vI' e refer to the expression" lands held under nau ve tenure" later in our Repoj·t 
(para. 117 below. See also pnras. 78 and 35!J). 

There is no limit in respect of value or othp.rwise to the jurisdiction of the native 
court, except as regards tbe situation of the land in ql1e3tion. The jurisdiction is 
exclusive when all the parties to the suit are na.tives, bnt consensual as regards any 
party not a native. The Supreme Court, or the Court of the Commissioner which is 
included ill the definition of " the Court," may, if it considers any case brought before 
it one properly cognizable by a native tribunal, stay further proceedings and refer 
the case to the native tribunaL Power is also given to the Chief Commissioner by 
section 20, and to the Provincial Commissioner by section 21, to remove any civil case 
for sufficient reason, and by section 22 a defendant may make an application to the 
Provincial Commissioner for this purpose. Under section 23 an appeal lies from an 
inferior to a superior nat.iv:y tribunal in the same head chief's division, and from 
the highest native tribunal to the Supreme Court. In appeals relating to the mmership 
or possession of land the Court is to be formed by the Commissioner of the Province, 
and if any part.y to the suit is aggrieved by the decision of the Provincial Commissioner, 
he may appeal to the full court. A note of a case illustrating the procedure in the 
case of an appeal will be found in the Correspondence and Papers laid before the 
Gommittee, p . 125. No professional legal assistance is permitted, except by leave 
'of the court "ither in the native court or in any proceedings removed to the court by 
appeal 01' otherwise. 

The Ordinance (sections 27 and 27 A) also contains powers for the Governor in 
Council 10 suspend or depose any native ehief for suf£cient reason. 

hovision is made by sections 30 and 31, and in 1he schedule to the amended 
Ordinance, for the recoraing of the proceeuings of the court. 

When judgment is given, the presiding cbief, if able to writ.e, is to record the 
proceedings. If a head chief is unable to write he may send the parties with the 
linguist to the District Commissioner, who is to make the record. 

As' to tbe law to be applied by the Native Courts it is expressly provided by 
section 32 . that every native tribunal sball, in determining the rights of parties and 
also in procedure, be guided by the na,tive cllstom prevailing in that part of tb.e 
Colony in which it has jurisdiction so far as such cllstom is not inconsistent with 
the principles of justice or with the Ordinance. 

ASHA~TI. 

70. The courts with j nrisdiction over cases in respect of land are the Chief 
Commissioner's Court, the Commissioner's Court, and the native tribtmals. A tribunal. 

C ;1 
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of the last-mentioned class is composed of a head chief sitting with his captains 
headmen or others who, by native law, are his "ouncillors and assistants, and ha~ 
juri~diction as between ~atives .i~ all ~lases relating to land. Pr~vision is made by 
sect10n 7 of the AsThantl AdmmlstratlOn Ordmance that the CEllef Commissi0ner's 
Court and the Courts of the Commissioners al'e to be guided by the law in force in 
the Gold Coast. Though ther~ is no provision as to the law to be applied oy the 
Nativo Courts, we may assume that they will act in accordance with native law and 
custom. 

It is important to notice that the employment of barristers and solicitors is 
prohibited in all cases, civil and criminal. 

THE NOR'PIlERN TERRITORIES. 

71. What we have just stated with regard to Asbantiapplies also to these 
Territories, the pJ;ovisioNs appl~ca,ble to them beiNg pra-cticaJly the same as those 
in force in Ashanti. 

IV. 

S.outhern Nigeria. 

SupTeme COlLrt Ordi,na,nce, 1914. 

72. Since the amalgamation of Northe.rn and Southern Nigeria, three new 
ordinances relating to the courts have been promulgated, viz., the Supreme".Court 
Ordinance, 1914, the Provincial Courts Ordinance, 1914, and the Native Courts 
Ordinance, 1914. 

The Supreme Court Ordinance, 1914, applies both to the Colony and the 
Protectorate of Nigeria. 

The Provincial Courts have no jurisdiction in the Colony; as regards the 
Protectorate, by section 8 (1) of the Provincial Courts Ordinance, 1914, no Frovincial 
Court shall exercise jurisdiction within any area declared to be within the territorial 
limits of the jurisdiction of the Supreme Court. These limits, so far as the Southern 
Provinces are concerned, are specified in sedion 22 of the Supreme Court Ordinance, 
1914, as follows:-

Ie 22. Subject to snch orders as may be mnde under the twenty-fi rst sectioI\ the exercise of jurisdiction 
by the Supreme Court in the PrOfectorar~e shall be limited to-

"(a) Those parts of bhe Protectorate lying within a radius of fi...,'A miles from the Court house at 
• • .. .. • Ouitsba, Degema, and Calabar; und of libree mil~s from the Court House at 
,,",'nrri, Sapele, BOI1I1Y, B ra!)s, Eket, and Opobo. 

H (b) The port of Koko Town iucluding the ure~l" within a rfldiu~ of. two miles from the Customs 
House. 

,. (c) The port of Forcndos, incluiling Burutu. 

In addition to this territorial and exclusive jurisdiction the Supreme Court has, 
under section 24, jurisdiction throughout the Protectorate in all suits a.nd matters in: 
which a non-native is a party.' This jurisiiction is, by section 24 of the Provincial 
Courts Ordinance, to be concurrent, with that of the Provincial Court. Under section 21 
of the Supreme Court Ordinallce, the Governor in Council is empowered to alte.r the 
territorial Limits of the Supreme Court and to extend its concurrent .j 'lrisdiction La 

other classes of causes (,nd matters. 'With regard to thi s concurrent jcrrisdiction, it 
would seem tha't the plaintiff would have power to commen(;e proceeding~ in either 
court, but the Governor h"" under section 34 of the Supreme Court Ordinance, 
power at any stage to transfer any canse' or matter from the Provincial to the 
Supreme Court. 

73. Each of these Ordinances specifies separately the law to be administered in 
Dhe Supreme and Provincial Courts respectively. So far as regards the law relating 
to tbe tenure, and transfer of land the provisions of tbe two Ordinan ces are in 
substance, with the exception; specified below, identical with those of the Gold Coast 
Ordinance. which we have already ·treated at length. The observations, . therefore, 
contained in paras. 66 and 67, witb regard to "Applicability of English statute law" 
and" Recognition of Native Customs," apply. subject to the' exceptions pointed ont 
below, to the new legislation for Southern Nigeria. 
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In the Snpreme Cutnt Ordinance, section 77 , and in tbe Provincial Courts 
Ordinance, section 10 (2), there is a provision, which is not found in tbe Gold Coast 
Ordinanee, in the following (;erms :-

'' I n dedding qllGstjOllS of 1l1Ltivo Inw nnd cnstom !,hLl comt may gi\,o effect to any book 01' mnnllscript 
recognised by llnti"os as a JOgl\l ftut.bol'iLy, l~nd mn)' ca ll to its as!!.istanro nMive c hi efs or ot.he l' persons 
whom (,'he conrt cOllsiucrs to hflye special kl10wledgc of IIHI.h·c Inw n.nd cHstom," 

We haye, in commenting on t,he corresponding provisions in the Supreme 
Court Ordinance (If the Gold Coast, 'under the heading "Recogu ition of Native 
Customs" (para. 67), pointed out the importance of enabling the Court to take 
judicial cognizance oUlat.ivp. la,,' or custom by means of any of tbe ordinary channels 
of informat.ion which may be open to the jndges of the Court, withont the necessity 
of calling evidence to prove the existence of the custom. The new enactments 
referred to partially recognise and provide a special means of informing tbe Court 
as to questions of native ],nv and custom . 'We think, 10wever, a more general power 
should be given to the Court snch as is suggested below in paras. 80-84 and 367. We 
sball'tnake in Part Ill. a specific recommendation to this effect, applicable to all courts 
in the fOUT Depcndencies. 

7,1. A very importClnt provision, "fleet.ing in many ways tbe transfer of rights over 
land, not found in the Supreme Cour t Ordinance of the Gold Coast, is the definition 
of the terms" Natjve,lI "Native Forejgner," and" Non-native.}) 

" . Nntive' means any person whose parents were members of fLU), tribe or t,ribes indigenous to Nigeria 
and tho descendants of such persons; and iucluues nny person one of whose pn.reuts was a member 
of such a tribe. 

.. 'Native foreigner' means any person (not being a oath'e witoio the preceding definition) whose 
p:uent.s , were members of a 1l'ibe or tribes indigenous to some part of Africa and the descendant 
of sut;h persoos, and shall include any persoll one of wbose parents wus a member of such fI tribe. 

I, • ~Toll -native" meaus allY per!:l-Oll who is not a ml.-eive and inc ludes n native foreigner." 

The important provisions as to the applicability of native laws and customs in 
causes and matters relating to marriage and to the tenure and transfer of real 
and personal property when the parties thereto are ., nati I'es" are declared to 
extend also to" native foreigners" as above defined. ]\uther, native laws and 
customs aTe to apply" where it may appear to the Court that substantial iDjus~ice 
" would be done. in cause,; and matters between natives and non-natives 1y a strict 
" adherence to the rules of Englisb law." Under t.he existing Gold Coast Ordiuance 
and under tbe Ordinance of Southern Kigeria wbich has just been repealed, the 
provision which .applies now to all non-natives was restricted to •. Europeans." 

Constitut~.on and Juri.,diction of 8ttpreme Court . 

75. Although the law so far as it relates to the tenure and transfer of land in 
Southern Nigeria is, under the new Ordinances, substantially the same in the Supreme 
Court and in the Provincial Courts, tbe composition of the tribunals appears to be 
based on somewhat different prinGiples. The Supreme Court has exclusive jurisdic­
tion in the Oolooy and in those parts of the Protectorate in which, as consisting 
of important tem'ns and their immediate slU"l'oundings, individual ownersbip, as 
hereinafter described, is chiefly to be found . 

Under s<ction 4 of the Ordinance the Court sho,ll consist of a Chief Justice 
and such.judges as tbe Governor shall from time to time appoint by Letters Patent 
tinder the public seal of the Colony in accordance with such instructions as he 
may receiv" £rom His Majesty; and also of the Chief Justice and every judge of 
the' Supreme Court of the Gold Coast Colony, and tbe said Chief Jl!stice and judges 
of the Supreme Court of the Gold Coast Colony shall be puisne judges of the 
Supreme COUTt of Nigeria. 

Auy judge of the Court may exercise" all and any part of the original jUTisdiction, 
" ci viI and criminal, vested by this Ordinance in the Court." 

Power is given to t.he Governor to appoint Commissioners of the COllrt on 
whom, amongst other powei-s, jUl'isdiction is conferred "in all suit.s between landlord 
" and tcnant for tbe possession of any lands or houses claimed under lease or refused 
". to be delivered up where the annual value or rent does not exceed fifty pounds." 
Every station magistrate and every distrid. officer in charge of a district within the 
terri tori".! jnrisdi ()tion ox the ~'upreme Court, is to be an ex officio Commissioner 
within the local limits of t.he jurisdiction of the Oourt. 
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The ProvinciaL Courts. 

76. These Courts have jurisdic~ion in all parts of the PmtectOTate except those 
which under the provi~ions above referred to, are placed under the exclusive 
jurisdiction of the Supreme Oourt, but as we have point.ed out, ill certai'l:b cases 
that jurisdiction is concunent with that of t.he Supreme Court. 

In each Province, as defined by the Ordinance, a Provincial Court is created, 
consisting of (1) the Resident or Oommissioner of the Province; (2) all District 
Officers and Assista,nt District Officers appoin ted to the Province; (3) all peI:sons 
appointed as just.ices of the peace for the Province. 

The civiL jurisdiction of the Resident or Commissioner is over all civil causes and 
matters. but that. of the other members of the Oourt is limited. 

It i~ to be observed that legal practi~ioners are not allowed to appear before a 
Provincial Oourt. 

There is ",n appeal in civil proceedings from a Provincial Oourt to the 
Supreme Oourt, where the a(llO unt involved is 50L or upwards. In such an appeal 
a legal practitioner may not be empleyed without the previous consent of the Ohief 
Justice, and t.here is a proviso ,. that such consent shall only be given where the 
" appeal involves a question of law in the determination whereof the Court would in 
" the opinion of the Chief Justice be assisted by legal argument." 

The rules of procedure are appended to the Ordinance, and it is to be 
observed that by Order :!2 th" Court may, for the purpose of execution, issue a 
warrant directing an officer of the Court to sell I;he interests of the judgment 
debtor in any lands within the district over which the Oourt has jurisdiction, in 
which he is beneficially interested, and before issuing such warrant may inquire, 
if it thinks fit, into the nature and extent of the judgment debtor's interests. 

77. Though, as pointed out above, the law, so far as relates to the tenure and 
transfer of land, is substantially the same as tbat administered by the Suprellle Oourt, 
the fact th"'t so large a proportion of the Judges of the Oourt are also executive officers 
will in all probabi lity greatly faci litate the ,""cognition of native customs as r egards 
land in the Prot!,ctorate. Th e territorial limits of the jurisdiction of thesn Oourts 
and of the Supreme Court will probably roughly coincide with those parts of the 
Dependency where the communal system predominates and those parts where 
individualism has penetrated, though it Ill llst be borne in mind that the Supreme 
Court, DO less tban the Provincial Court, is bound to give effect to native, cuatoms 
where, under the provisions of the Ordinance, they are le,gally applicable. 

The Native Cou,.ts O,.di.nance, 1914. 
- 78. This Ordinance repeals the Natiye Oouncils l>:.rdinance (No. 15 of 1901), 

which applied to the 'vVestern Province of the former l'rotedorate of Southern Nigeria 
"so far as it relates to the administration of justice within the Protectorate," and 
also repeals the :Nat,ive UO lutS Ordinance (No.7 of 1906) which applied to the Oentral 
and Eastern Provinces. 

The principal provisions of these repealed ordinances are explained in Sir 
W. Napier's memorandum. The new Ordinance applies only to the Protectorate, 
and enacts in section 4 :-

"By warrant ullder bis band a.nd subject to the n.pprova.lof the Governor, a Resident or Commissioner 
may estahlish. at such places within his proyioce as be shall in his discretion select, tHl.t,ive courts and 
judicild coune il s which shall exercise juri sdict.ion within such limits as mny be deiilled by-the warrant 
establi shing' the same." 

The l:\ative Oourts ~onsist of an Alkali, with or without natil'e assistants, or 
of a paramollnt chief or head chIef, with or without minor chiefs, or other persons 
sitting as judges or assessors, with such powers as the l:tesident or Commissioner 
may determine. A judicial council is to "consist of a paramolmt chief or other 
" chief, or a district headman with such holders of high office, or other persons 
" acting in conjunction with the president or sitting as assessors with such powers 
" as a He_ident or Commissioner may appoin t." The mernUel"" of a native court or 
of a judicial counci l are to he appointed by the Resident or Commissioner, subject 
to the approval of the Governor, in consultation with a paramount chief, if any, or 
on his nomination. The nat.ive court is to have jurisdiction, to the extent set out in 
its warrant, in, amongst other things, all civil cases in which all the parties are 
natives, but if one of the parties, though a n",tive or native foreigner, is not domiciled 
or resident in the province within the meaning of the Ordinance then only with the 
consen t of the Lieutenant-Governor or of the party himself. 
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I n the Gold Coast and until the passing of the now Ordinance in Southern 
Nigeria, the jurisdiction of the native tribunals as to land was only to land " held 
under native tenure," but now this limitation, whatever its legal eHect, as to which 
we shall have something to say hereaftel' (para. 117 below), has been remo ved and 
all suits as to land between nat.ives are, if the warrant permits, cogni zable by the 
Native Oourts. 

No legal practitioner is permitted to appeal' for any party in a native court. 
A report of all cases tri ed iu any l'\ative Court is to be made to the Res ident 

Commissioner or the distri ct officer in charge of a division or territory, &c. , in writing, 
or, ·if so directed, orally. 

The Resident or Commissioner and any District Officer may by section 16 have 
access to the Court and may suspend or modify any decision of a Native Oonrt, order 
a rehearing or may transfer any callse or matter either before trial or at any stage 
of the proceedings to the l'rovincia.l Court. 

The provisions as to appeals from Native Courts established under the Ordinance 
are as follows. Dy section 22 an appeal lies in favour of any person who is 
dissatisfi ed with the decision of a Native Court in any civil case " to such Oourt 
" as the Hesiden t or Co=is.~ioner may appoint for that purpose under section <!3 ." 
That section enables the Resident or Commissioner to appoint " the COlll' t of the 
" Chief Alkali or the Judicial .Collncil or the Native Oourt presided over by the 
" paramount chief at the capi tal city of his province, to be a court of appeal from all 
" other native courts in the province or any part thereof or from such of them as 
" he may nume in the order." 

79. There is not, so far as the Ordinance is concerned, any recognition of English 
Jaw as an element in thE) law relating to the transfer of land. The law to be adminis­
tered in the Native Oourts, so far as civil cases are considered, including matters 
relating to the tenure and tralDsfer of land is, by section 11, " the nativ0 law and 
custom prevailing in the territory over which a native court has j urisdiction, and 
any amendment of or addition thereto made under section 24 of this Ordin",nce." 
Section 24 is in the following terms :-

. < 24. E \'ery nMi,"e court, wir.h the concurrence of the parnmonnt chief or of tue head chiefs of the 
distric t, and subject to the approval of the Governor-General, mny make, amend, and revoke rules. 

" ( ' ) embodying any nati ve law i ll its di!;trict with or w ithom such addi tions and modifications 0.5 

m:l.'y be deemed expedient; 
" (2) adopting and embodying as native Jaw in its di5trict [tny law of the Protectonlte, or any portion 

thereof, or ::\.oy regulations made thereunder, w ith or wi lhout such modifications as to penalties 
may be deemed expedient j 

.. (3) generally pro,-icling for the peace, good order, and welfare of the natives of the district; 
.. (::I:) regulati ng and promoting trade in its district; 

and, subject t.o the approval afol'esaiu, may impose for the brench of :'1.11)' such rlliel a fine not exceeding 
fifty pounds. with 01' without i m pris'~nment for a term Dot exceeding two years, or any equiyalent punishment 
!~ccordiug to native law and custom." 

The Governor has power to make regulations with r"lSard to the practice and 
procedlll'e of the Native Oourts and, subject to any Euch regula4ions, the jurisdiction 
is, as regards practice and procedure, to be exercised in accordance with native 
law and (}ustom. 

Unlike the sections of the Supreme Court Ordinauce, HJl4, and the Pl'Ovincial 
Courts Ordinance, 1914, which follow the language of section 19 of the Supreme Oourt 
Ordipanee of the Gold Coast, section 11 of t.he :Native Courts Ordinance, 1914, 
imposes no restriction with reference to the cha,-acte)' of the native law or customs 
prevailing in the territory ol'er which the Court has jurisdiction. Whereas a 
l'rovincial Court, when exercising jurisdiction in the same territory as a Native 
Court, would be bound to eonsider, before enforcing any native law or custom, 
whether such law or custom was or was not "repugnant t.o natural justice, equity, Provincial 
and good conscience," the native court would not, so far as the terms of the Native Courts Ordi­
Courts Ordinance is concerned , be under any such obligation. I t seems possible '''''ICe, 1914, 
that the absence of any corresponding words in the Native Courts Ordinance may § 10 (1). 
lead to inconvenient consequences, especially as no appeal is provided by the Ordinance 
to the Provincial or Supreme Court, and the only statutory method of interfering 
with thE' proceedings of the native cour t is hy the interference of the Executive, as 
above explained. 

Where the Provincial Court has j uri~diction that jurisdiction will, so far as 
cases relating to land al'e conc(\rned, be concurrent with that of the Native OOUl'ts 
"hich may be established under the new Ordinance. 

D 
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Whe~her in such districts questiOl's relatimg to land win tend to gravitate to 
the Pl"ovincial Court or to the Nati ve Comt, and generally wbat may be the result 
upon the permanence of Rative law or custom it would be idle to spe('ulate. The 
decisions of Native Courts upon questions of 18;wor cURtom relati)1g to land might, 
especially if embodied ill rules made under section 24 and duly recorded, be extremely 
valuable in the Pmvilllcial Conrts and the Supreme Court of Nogeria as e~idence 
of the existence or nature of a particular native law 01' custom.' We shall refer to 
this peint again in dealing with the recognitlOn of native customs. 

GENEItAL OBSErrVA'I'ION~ OX SUPREME COURT ORnINANCES. 

SO. It may !be con venient nOw to make ~ome o'bsen"tions with regard to certain 
provisions of the Supreme Court Ordinances with which we have dealt above. 

Recog?llit·ion of J.Vative Uustoms. 
As the provisions of the Supreme Court Ordinance of the Gold Coast, so far as 

r elMes to the questions now to be discussed, aTe practically identical with those in 
the otber Dependencies, o"r o'bserv8;tions will apply generally to all four Dependencies, 
with the exception, already explained, of certain portions of the Colonies of Gambia 

. and Sierra Leone. 
It will be remembered that section 19 of the Gol d Coast Ordinance gives the 

Supreme Couxt the right to" observe and enforce the observance of any law or 
" custom existing in the Colony, -such law or custom not heing repugn1lint to 'natnr:il 
" justice, equity', and good conscience, nor incompatible, either directly or by 
" necessary implication, with any enactment of the 0010nial Legislature." It also 
d contains the very important provision tbat "notbing in this Ordinance" sball 
',' deprive any person of the benefit of any law or custom ~xisting in the Colony. " 
Not only, therefore, has t.he Court the right to recognise and enforce any native 
custom affecting the transfer of land, but any person may claim the enforcement 
of any hw or custom to which he is entitled. Thus tbe natives have ,·,gltts under 
their ' own laws and customs. 

But before tbE' Supreme Court cau exercise these powers, or the natives assert 
th"ir rights, the appropriate custom or law must be brought to tbe knowledge of the 
court A court constituted of Euglish lawyers, often new-corners to tbe country, 
caunot have judicial knowledge of nat ive cnstom, however fundamental that custom 
may be. It may be, and there is some evidenGe, that tbere are some customs of such 
geueral notoriety that they are eitber at once adu:;itted by thE' parties or recognised 
by the comt; but, gellerally speaking, the regular method of enabling the COUl'l; to 
take cognizance of a custom relied Oll by tbe pa.rti es is by calling eVldence in 
the ordinary way to establish it. This class of evidence, we are told, is often very 
unsatisfactory atld uDtrustworthy. U 

81. The following passage from Sal' bah's "Fanti Customary Laws," p. 19, is 
pertinent to this subject: .. 

"The comp:mttively ~'lodern pract,ice of par tiies to a suit callillg ex perts as witnesses to prove what 
" is the custom is of doubt,ful va lue, and ba5 been the menus of some erruneOIlS opinions finding t,heir Wtly 

H lIlto the records of the Courtns na,tive laws and cu~toms . . It is a.lways sa:fer and b!!l[er for the 
H Court, after the pa,rti~~ have stated the native laws or customs I.bey rely "pun, to s",e.k {Ibe u!:!sistnoce of 
Ii otbers who may be versecl in the native law ::; and customs, 8nd to do so in th e way known to the judicial 
" asseSfors, and the person who fl'amet.l1;{u le 92" ( now ~ect,ion (4), <, who knew the practice, subsequently 
.. followed by Mr, J'ustice Hector :Mad'cod." 

The metbod of iniorming the court as to the existence aDd chal'acter of a nativ~ 
custom referred to by iiiI'. Sm' bah is by tbe assistance of Dative mferees sitting with 
the jndge under section 74 of the Supreme COUlt Ordillance. The atlirmation of 
these referees, if consulted by the conrt, 1> bmdmg all the court. Anoiher method 
which appears to h8;ve been practised by some j 1~dges is consuHation witb native 
experts out of COUl·t. This practice, bowever, was not approved of oy Sir­
'vV. B. Griffith . 

82. As regards the native tribunals, seotion 32 of the Gold Coast Native 
Jurisdiction Ordinance 188il appears to assume that these tribllllais would take 
judicial cognizance o'f local customs, as would naturally be the ease. Under that 
Ordinance it would seem to be open to the "hief aDd his coullcil to embody any 
native custom prevailing in the district in a by-law which, if appl'oved by the 
Governor in Council and duly publisbed, would have the force of law. It may, we 
.think, be well wortb consideration ""hether in particular eases the chiefs might not 
l,e advised to exercise these powers in order to establish the legality of any local 
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custom which it might be desirable to place· beyond qlles ti on. 8l1Oh a proceed ing 
would be somewhat analogous to tho presentmen t by t.he homage of a manor of a 
custom and its enrolment in the rolls of the ;l lauor. 

83, As regards the Supreme Oourt it appears desirable (;hat the court should be 
left pc.rfeetly free to inform itself in any manner as to tli.o existence and character 
of any native cnstom relevant to tlle transfer of rights over land ",hiuh i t thlllks tit 
to adopt. The methods above nlention0d are referred 1.0 by Mr. Baye Rcdwar(l) in a 
passage quoted hy Sir Walter Napier in his Memorandum., dnd were discussed with 
Sir W. B. Gr iffitll. Sir YV. Griffith prefer" tlle ordinal'Y 1l1Pthod under English law 
of proving any proposit,ion of foreign law 1)), ev idence as a fact . But native customs 
rdating to land nre not on the same footing as foreign law in England. Native law 
or custom is ma.de by Statute part of the law of Ih e ·OOlOllY; eyery native has a 
statutory right to the benefit of the custOlll. Cnstofllti relating to the traJl sfer or land 
are iJl a similar position to that of the Kentish custom of gavelkind,e) with reIer~nce 
to the ordinary common law. A judge who had never heard of gavelkind could 
Jlot require that a Kentish solicitor hould be called to prove it ; he would consult 
his colleagues, or refer to a . .text-hook. In the Gold Ooast, in many cases, proof of 
custom by evidence could not, of course, be dispensp.d witll. Customs, l'aryiJlg 
in differeJlt localities, appear to regulate the ;;malle8t obligations. Sir W. B. Griffith 

. instances the C[uestion of how many cloths are necessary for a cel·tain marriage, or 
how much help from a mpmber of the fami ly in building a house would constitute the 
liouse a family hous~ . Such customs as these must, as a rnle, be proved hy eyidence. 
But we see JlO reason why the Supreme Oourt should not, when necessary, inform 
i,sell hy extm-jud icial methods, at n,ny rate in the case of the more general and 
notorious customs. Although at present there is a great lack of accessible reports 
of the proceedings or the Supreme Oourt, there are a few text-books which the 
court might well consider itself free to recognise. Sometimes, too, reliance might 
11e placed on the previous recognition of a custom by a court, whether native or 
Supreme, having jmisdiction in the matter. . 

84. There is one source of information to which re(,ourse does · not appear to have 
been had by the courts. Proba bly the view takeu has been tnat, strictly, native 
la wand custom under the procedure established by the ,supreme Oourt Onlinance 
1'equires proof, as is the case with foreign law relied on in an English OOllrt. 
Many of the experienced witnesses who have been called before us have extensive 
and accurate knowledge of the cllstoms relating to the transIer of lanel in the parts 
of the Dependencies with which they are familiar, :tnd we cannot imagine any more 
trustwort.hr information of the existence and character of the customs thau that which 
they could furnish. This information, however, it would appear .from Sir II{, B. 
Griffith's evidence, is not al''lilable or, at all eveJlts, is not resorted to by the Supreme 
Oourt. .Mr. Eliot, lately a Provincial Oommissioner in the Gold Ooast, speaking of the 
advisability for the judges of the- Supreme Court to have the beuefit of the knowledge 
of the Provincial Oommissioner in the majority of me land cases coming before them, 
wrote as foUows in a Hlelllorandulll which was furnished by him for tbe Oommittee 
but "as not printecl: " It not infrequently happened that while a Commissioner was 

' " .endeayo uring to bring parties into agreement regarding a tribal or family land 
" dispute, the ca e was urought before t.he court, probably without his knowledge, 
" and judgment g iven, according to the weight of evidence adduced, evidence 
" being intentionally snppressed which might have been brought Ollt by the Oommis­
"sioner." On that statement Sir W. B. Griffith observed, "That is quite possible. 
" I have known cases of that sort. I may say that in my own comt fully half my 
" work is compromised." 

It appears to us that it ought to be made clear in the amending Ordinance that the 
Oomt ha~ fu ll power to consult the Provincial Oommissioner or other executive 
offi cer with reference to native customs affectiJlg the transfer of land, and to act 
on a report obtained by him without the necessity of calling him as a witness. 

We shall, in Part III., plIt into a more definite form om proposals as to amending 
the law with regard to the recognition by the Supreme Oonrt oJ' Jlatlve customs 
affecting nhe transfer of land: 

Requi~ites of a Legal Oustom. 
85. The cOllditions which a custom must fulfil before it can be recognised as binding 

are specified in section 19 of the Supreme Oourt Ordinance. There is a decision of the 

(1) Hayes Redwar: "Gold Coast Ordiuaocest" p. fl2, quoted infra p. 126. 
(2) Viz., descent of land to a,1l dOUS equally. 
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Supreme Court in 1884 (WeI beck v. Brown) applying to a custom of the Gold Coast the 
rule of English law' tbat it must be "imlllem0ria~," in other words that a custom 
whose origin can be shown is not legally enforceable. This decision appears to have 
given general dissatisfaction, and we gather from Sin W. B. Griffith's evidence tha,t 
it would probably not be followed by the Supreme Court, if the same ,fuestion 
were to arise again. It is, however, as a decision of the Sl!l.preme Court, teclinically 
binding upon a court of co-ordinate jurisdiction, and, therefore, in our opjnion, the 
law in this respec.t requires amendment. live include the point in the suggestions 
we lllake in Part Ill. as to ¢'e amendment of the law with regard to the recognition 
and enforcement of native custom by the Supreme Court. 

Application of English Law to Transfer of Land. 

86. We have seen that English law is to be applied in certain cases, and the 
evidence before us show,; that such law as regards the transfer of land has only been 
applied in its simplest form and that no attempt. bas up to the pres''mt been made 
to introduce "ny system of settling land. ' ;I,,' e, however. consider it undesirable that 
there should remain any power of introducing such restrictions, a.nd we suggest that 
it ~houJd be declared by Ordinance that in the case of land to which English law 
applies no deed or will should operate to create any proprietary right over land other 

• than an estate in the natun~ of an .estate in 'fee simple or of a demise. 
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Geneml Effect of Legislation. 

87. Before we leave this part of our subject we would sum up the preceding 
paragraphs by stating that in our opinion the enactments which we have quoted show 
that whilst Bnglish law with regard to land is in force in certain parts of the Colonies 
of th~ Gambia and Sierra Leone, yet with regard to the rest of the Dependencies their 
Legislatures have shown unmistakably that so far as natives are conc@rned they are 
entitled, in the absence of exceptional circumstances, to the benefit of their native 
laws and customs. 

NATIVE CUST OMS GOVERNING TRANSFER OF RIGHTS OVER LAND. 

LEADING CHARACTERISTICS. 

88. Before we are in a position to discuss the application of these general principles 
to the different dependencies and the enactments specifically relating to the transfer 
of land in each, it is necessary that we should considel;, briefly the leading character­
istics of the native customs governing transfer of rights over land. These, it appears, 
according to the evidence given before us, are in the main the same in all the parts 
of West Africa with which we are called upon to deal, though, of course, there are 
divergeiicies in detail, owing to differences of local conditions. 

It must be Temembered that none of these Dependencies possess any wTitten 
records of customs. The knowledge we possess of native customary law consists of 
particulars as to practices which universally, or at least generally, obtain in relation 
to the disposition and use of the la.nd by communities or indh,iduals. The mass 
of evidence which has been laid befoTe us, both orally and in writing, has enabled 
us to arrive at certain deficite conclusions as to the principles wmch underlie ~hose 
practices. 

89. Of these principles, none, we think, is more dearly establishe.d than that the 
individual who first clears the land and cultiyates it becomes possessed of a definite 
right over it, and of the improvements his labours have wrought upon it, rights which_ 
are shared by his family and descendants. Thus :Mr. Dennett traces the origin of 
the communal system of holding land to the wandering of an indJividual from his own 
community and hi,; taking pos~ession of "lmdeveloped and may-be unoccnpied 
lands"; Mr. Ohris . J ohnson, editor of the Nige7~an UMonicle, says: "It is a 
" fundamental law in Yoruba that the individual who is the first to enter and settle. 
" upon a no man's land (Tedo) and is able to show at any time a mark of first 
" occupation, is the owner thereof"; and Dr. Maxwell, District Commissioner, 
Sierra Leone, states: "When natives in any part of the Protectorate rSlerra Leone] 
" are asked to state the conditions under which land is held by them, the answer 
" is the same, that the land belongs to the man who was the first to bring it under 
" cultivation, or to his descendants if he is dead." 
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90. A second principle of eq nally univ ()l'sal application iH Lbat the individual 
only enjoys his rigbts as a member of a family. Be does not stand alone, but is 
associated with bis blood-l'elations. The iodividnul instanced by Mr. Dennett malTies 
and bas offsPl'iog. A family is formed. In course of t ime the youngeI' generation 
move ~ul'thel' afield and othel' families Bpl'ing up. Displltes ul' ise and it is necessary 
to find an arbiter. The descendant of the ol'iginal £ol1ndel' is chosen. He iH the link 
between the famili es which then form a bouse or clan, and be and biR council 
become the gual'dians of all the unoccupied land between the boundaries of the 
families. As generation succeeds generation, the same process is repeated and a 
number of houses or d ans come into existence. As in tbe case of families, di sputes 
al'ise between the heads of the difi'erent houses and between members of each house 
and its head. It is necessary to find a jndge to decide these disputes. The heads 
of tbe bouses meet together aud elect a judge, agaiu in direct descent to the ori ginal 
founder. This judge is the link between the various honses which then form a tribe, 
and he and his council, composed of the beads of the houses, become guardians of all 
unoccupied lauds. The final development may then ensue. As the different families 
grew into a house or clan, and the num bel' of houses into a tribe, so the tI'ibe 
grows into several tribes and tbe heads of the tribes come togetber and elect a king. 
The king, once more, is cbosen from among the direct descendants of the original 
founder of the first family. His court becomes tbe supreme appeal. He is invested 
with pI'iestly powers as incarnating the spirit of the original ancestor. He and bis 
council become the guardians of all unoccupi ed bnd between the boundaries of the 
tribes. This is the basis of the communal cha racter of native land tenure, which to 
the mind accustomed to E uropean ideas is its most striking cbaracteristic. 

91. A third pri nciple is tbat land is considered as still the pl'operty of the 
original set~l er, and tbus as helonging to the past, the present, and the generations 
to come. This idea was thus put by one of the chi6fs of J ebu-Ode; " 1 conceive 
" tbat land belongs to a vast family of which many are dead, few are Jj ving, and 
" cOLl.ntless members a·re yet unborn." 

92. The statement t.hat no land is without" owners" is the symbolic expression 
of this same governing pr inciple in native conceptions, accp,ntuated as it ie b? the 
spiritual significance which in native irleas is associated with the land. The EUI'opean 
view which regards uncultivated land, variously described as "unoccupied,"" vacant," 
or "waste," as land which is unowned, finds no place in native custom, and is 
contrary to all nati ve ideas. 

93. These principles hold good, whether we consideI' the original stage of a 
community's foundation, or the later stage when a community, be it large or small, 
bas evolved from the actions of individuals. In the latter case, the individual enjoys 

- his rigbts subject to the fur~lment of the political and social duties which dev0lve 
upon him as a member of tbe community. So long as he performs those duties, he 
enjoys seCllfi ty of tenure, and benefits from the fruits of his labours, but in the 
event of a serious breach of tbe cemmunity's laws be is liable to expulsion from bis 
bolding. 

94. ReaJjsation of the corporate' cbaracter of native social life is essential to a 
true understanding of native land customs. The word" family" bas a much wider 
iiignificance in West African tban is the case in European sociology. According to 
MI'. Francis Crowther, Secretary for Native Affairs in the Gold Coast, the standaI'd 
by which a family must he measured is a "traceable consanguinity." According 
to Mr. R. E. Dennett, tbe family consists of tbe "departed father, the widow, the 
" successor (son or nephew), his children (a busband and wives), bis grandchildren 
" and his great-grand cbildren." Dr. Sapara' defines the family as composed of 
" anyone wbo is connected by blood." Every unit witbin the family community is 
entitled to a portion of the family land to cultiva te; "Even if he has gone to live 
" elsewhere he has the rigbt to return and on doing so would be given part of 
" the family land to cultivate." (Dr. Maxwell, District Commissioner, Sierra Leone.) 
Native custom in this respect was clearly put by Dr. Sapara;- . 

777.5. (!4r. Ellis.) Where \s yonr family lalld ?-My fumi1~' land is !tt Iiesha. 
7776. But you have been living at Lagos and u.ll sorts of places ?- Ye~. 
7778. I s there any piece of land at this estate in llesha which it:! ear-marked as Dr. Sapara's land? -No. 
7779. (Sir Frederic !1odgsOll.) If you went to live there wou ld you get a piece of Innd ?-Ye~, if 1 

went to li ve I here. 
7780. (iYIT. Stracltey.) Your brother is Mr. Sapara V{illiams ?-Yes. . . . He is the head of the 

family. 
7782. I s it true that as long as be lives at Lagos and does not go to the family laod at lIesha, he has 

no particular piece of land of his own as it were ?--He bas no piece of land of his own as such. 
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95. The fundamenta,l conception of nat.ive tenure, which looks upon land as God­
give]), like ail' aao wruner, alil~J.' c0nsiders that every illdividual within the community 
has a right to share in its hount.ies, persists in every form of native social structure. 

96. It follows, therefore, that t.he ultimate ownership of land remains in the 
<?ommuniuy !\ind that land caNnon be ]i>ermanently allienated. ~ 

Thus, whether for pm'poses of discussion the smaller or larger soc>ial organiRatioDr 
be regal'ded as the landowning unit, the true foundati'lll of all :native goternment 
is t11e head of the house or clall. The head oE th" family has no land to dispose of 
outside tbe requirements of the family. The head of the house has. Hi~ is th" duty 
to allocate laud to famili es desiring fresh land and to strangers. Under tbe guidance 
of himself i'nd his council the land carries wLth it the respomibility or charge of 
supporting the sick, indigent, infirm, and old. 

9/ . If these principles are steadily borne in mind the contradictions which occur 
iJll some of the evidence we ro.ave regeived are seell to be move apparent than real. 
'These apparent contradictions al'e largely due to an attempt to describe in European 
legal phraseology a system of tenure which such phraseology is incapable of properly 
describiJllg. 

Land not in actual ctlltivation will, in due course, became subject' to family 
possession. W1eanwhile, it is the common property of the community as a whole. 
When it iH allotted, it ceases to be communal in the aceepted .scnse of the term, but the 
holders thereof remain under social and political obligations to the community. 

Every member of the community has the right to the user of as much of the 
soil as he and those dependent upon him may need for their sustenance. 

If he plants trees upon his holding they become his property even when the hnd 
upon which they grow is in the occupation of others. The right to allot is inherent 
in the heads of t,he community, but the right to have land allotted to him is no less 
inherent in the individual. As a member of the community he has to perform certain 
obligations. These obligations vary in accordance with local customs, but they appear 
to be well understood and accepted by the particular community affected. They may 
include : -

(a) Contribution towards community debts. 
(b) Persoual service on the chiefs . 
(c) Contribution from crops or from the exploitation of forest produ'ce to the heads ' 

of the community. 
In exceptional cases, such as religious ceremonial s, or entertaining expenses, the 

chiefs IJilay call for special cOll1,ributions. So long as these obligations are performed 
and grave' social misdemeanors are not committed the ll1dividual holder cannot be 
llisturbed. He enjoys a perpetuity of tenure, but he cannot sell hi s holding and he 
ma,y not mortgage it. He can, however, "pawn" it or, the crops upon it for debt; 
but the pawnee must evaCllate th e premises when the debt is liquidated, and, native 
custom is impa,tient of attempts on the part of the pawnee unduly to prolong 
occupation. 

98. Permanent alienation to strangers is ~quany foreign to native ideas. In the 
words of Dr. Maxwell, "it is an unthinkable suggestion." 

"Just as in English law bequests mn.y be set :lside on tlhe grollnd~ of insanity, so from a. 
na.live point of view a.ny beqllest of a man';:, laud to strangers would be regllrd'ed :lS unsound." 

When, however, there is abundance of land, strangers, members of other 
communities, may be granted the temporary use of land, though on less favourahle 
terms than members themselves . Such strangers may of I en, as time goes on, 
intermarry with the communit.y and become absorbed in it. If the st.ranger uses 
the land for shifting cultivation, he is not usually required to make any contribution 
from his crops, hu t if he intends to grow cocoa or some «her permanem crop, it 
is llOW becomin o' the custom for bim to arrange to pay a portion of his crop to the_ 
nat",e autboriti~s . This is a natural development" seeing that t'he extension of 
permanent cultivation withlll a community must trench upon nhe area available for 
the cultivation of food-stuffs . We shall return to this mat.ter later on in our Report; 
when we come lib deal. with the cultivation of cocoa. 

99. The above is a description of pUTe native t,enure, such as it exists no-day 
with local variation" in detail, but not. in fundamental principle, in tho Gambia and 
Sierra Leone Prot.ectomteo, in Ashanti, in the Northern Territories, and, with a few 
exceptiuns, in Southern Nigeria outside the restricted limits of tlle "Colony." 

European influences of various kinds connected with gold-mining enterprise, and 
with the exploitation or tropical produce, and, above all, perhaps, the {ntI'oduction 
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of English legal ideas with their conception of ifreehold wnd mortgwge, so entirely 
,d ien to native cOQCeptiOll , have tended to act as a solvent to nat,ive customary 
law. This pl'Ocess has been fnr l;her assisted ill the GoW Ooast by tihe nl>pitl 
development oE permanent cultivation (cocoa), and by the policy of non-in ter vention 
pursued by the Administration, of which Ohiefs and a certain class of educwtecl 
natives'have taken ad~adtage. Sales of land by the Native Anthoril;ies, alienwtion of 
large Meas for prolonged periods to strangei's, and the growth within t he cominunity 
of a speoies oE individual. ownership are wmong the chll>nges whioh these influences 

_ have brought alDont. But apart frOlll the Gold Coast and the old Oolony of Lagos, 
the policy of the Executive has been to check these tendencies; their operal;ion is 
v irtually confined to too fringe of Europewuised settlements on the coasMine, and 
even there the native system of tenure has shown great tenacity in resisting foreign 
encroachments . Indeed, we find instances where lll>nd, having once paRsed under 
the English system of tenure, has reverted to the native system. We shall retmn to 
t,his subject later on, when we deal with the question of land tenure in the different 
dependencies. 

lob. Before proceeding, it'1Pay be convenient here to state that, when describing 
land belonging to a community we propose to use the term" Oommunity lan(l "; 
when speaking of hmd allocwted to .a family we shall use the term" family land "; 
",hile we sh&ll employ the expressions "commun&l lanel" wnd "communal tenure" 
as general terms to cover lDoth. Land "' hich has passecl uncleI' individual ownership, 
in the sense which we describe in para. 105 below, we shall refer to as "individual 
land." 

RELAl'lONSHlP OF NATII' E O[)SlIO}fATIY TENUR1~ ~'o NAl'I Vll POLlCY. 

101. It is easy to see from what precedes how native pol ity and social economy 
. are inseparably connected with the preservation of native tenure. 

The heads of the community in their v,wious stages are t he arbiters in all land 
disputes l'etwaen their subjeots. They are the 1I>110cators of un0ccupied lanel, and 
enjoy the privileg8s aJJ1d emoluments pertaining to that position. When a family 
has outgrown the land allotted to it, it applies to them for an increal)ed area. Their 
s ubjects, and strangers settled within their boundaries, possess and enjoy land subject., 
as already stated, to the due ful fi lment all their part, of political and social obligations 
recognised by the community. The power, resident 'by customary acceptance in the 
heads of the community and their advisers, tcr expel an occupant 1o'11iltyof serious 
social misdemeanours is the commlmity's nltimate safeguard against social crime. 
' Vhile the heads of the communitv m'e not entit.led by native custom to interfere in 
the usage or enjoyment of land which has been allotted to, and 18 in the occupation 

_ of, specific families, they are tJ1e general guardi&ns of the community's in terests, the 
chief of which is the undisturbed occupation of land. Upon the exercise of this 
function, of the power of allocation, of adjudication in land disputes, and of the 

. power of expulsion for offences against the community, the prestige of the native 
authori ties depends, both as regards their own subj ects and strangers settled within 
t heir bonndaries. 

It follows that native Folity must prove unworkable in the long run when one 
or other, or &ll, of the following tendencies become operative ;-

(a) When the native authorities are deprived of their powers by the Government; 
(b) When natil-e authorities cease to u"e their powers as guardians of the 

community's interests, and arrogate to themselves a right of dealing with 
unallotted Jand for their own pecuniary benefit; or 

~c) When members of the community cease to recognise the inter-connected ties 
of social custom and political al10giance and arrogate to themselves the 
right of disposing of the land they occupy regardless of these ties. 

1'he position is p'ut quite plainly by Mr. Alexander, the Lands Oommissioner for Abu"der, 
Southern Nigeria ;- 365:] . 

• j The native kings aod chiefs, grclLt lind small are ner.cssaril:v ignol"nDt of tbe pecnoinl·Y va.lnc of 
land, hut the rules and l'estriclions of native tenure save them from lbemselves .. Gmnt ..#them t.he power of 
free transfer. and within a few years they ·will have been induced to pa.rt with tbeir vowers over hLTld 
fo'· the sake of obtaining and sqnundering ready money. Grant, again, t..") ~he actual occupier of tbe 
soil , a free power of mortgage, with right to t,Le unpaid mortgagee, to se ll or enter into pel'manenr Pos!!css ion, 
and in tbe course of time tihe bnd will be under the control of money-lenders, and t.bis Goverumcnt. faced 
wi th the difficu lties in a.n exaggerated form tha.t ha.ve con£ronted British rille in Burma and lUllin." 

102. That the general 0bject of the British Government is to maintain native 
polity in West Africa, and that it is so interpreted by the political officers, does not 
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seem to 'be in question, and is stated or implied' as a matter of comse by the 
numerOllS witnesses who have given evidence be£Ol:e us, or whose statements are 
given in Vhe Appendix. A recent declaration on the part of SU: Hugh Clifford, the 
Governor of the Gold Coast, is particl1larly emphatic. In !lJ recent speec4 to the 
I.egislative Council, he said :- . 

"Tbe DrihtlJi system, which has hoen evo,lved hy bhe inbabitants ali uhis Oolony, supplies the natural 
machinery for the adruinist.rat,ioll· of the people, and it is my earnest wish to see the authority of the chief!' 
supported by all Go\-cl'umeot officers, aud the chief.:i and their principal aclvisp.rs taken into tht! 
confidence of the GOV61'11111611t, awl IU\rbitmaily cOllsulto(! when any mu.tter affecting them alld their people 
is under considera.tioll ." 

It may be well. therefore, to give a few references to the views entertainecl, 
exp!esserl in explicit ami in gen"ra~ terms, by political 0fficers of experience and 
responsibility, in regard to the close connection between the maintenance of native 
polity and native cust,omary tenure. 

:Mr. Alexander says I?) :-
"Native ril le depends upon the native land system. They must sta.m) or fall together. If it is the 

policy of t.he Government to govern t,oe natives t1hl'Ougb nhemselve!i, subject to European supervision. 
retain ing Wo.af, is useful in their in stit~Lioll s, the native sy stem of laud tenure must be preserved nr 
!Lny cost," 

Mr. Dennett :-
,. There is no doubt tha.t the two thi ngs go together." 

'Mr. James, Acting Governor -0£ SOlJlthern Nigeria :-
Q. "(1111'. Morel.) D o you agree with Mr. A lexander, who sa.ys tbat Lite maintenance of native rule 

( indirect ru le) is intimately bonnd up wit,h tlH~ land quest.ion ?-I qu ite agree." 

Mr. Fuller, Chief Commissioner of Ashanti :-}fuller, 47A7; 
.H:C abo Irvine, 
4:i57 j J. O. Q. "(Llfr . Morel.) In the general way in regal'd to all matters affecting ua,rive cus tom you would 
)'{iJ;'XweH. deprecate the uudermining of !la-vive rule ?-Yes, it is not a.dvisable to interfere with their powers. l1 
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We now propose to deal with the laws specifically relating to the acquisition of 
interests in land in the various dependencies which are the subject of our enquiry. 

SPECIAL LAWS RELATING TO LAND IN FORCE IN THE 
VARIOUS DEPENDENCIEtl. 

I. 

The Gold Coast. 
103. Before dealing with the main part of our subject we shall say a few words 

as to land held by the Crown, including land held under statutory provisions in trust 
for the Crown. 

CROWN LA ND. 

Sir Walter Napier observes in one of his Memoranda:-
"The amount of IUlld \Cested in t,be Crown seems to be hilt small , and I have found no legis illtil)ll 

qealillg with it, thongh tile L etters Patell~ printed in the Urdllluuc(Js of die Gold Coa::;t gi ve!) t.he 
Governor tihe Il sua.1 power to make gn.lllt!S of ~ucb lands : see ColleeLioll 01' the Ordinance::; , 191(,), 
page 1883 ." 

Mr. W . C. F. Hobertson, Chief Assistallt Colonial Secreta ry, \yho has had fou,:te"11 
)'ears' experience of the Gold Ooast, stat,es that under the legislation of the, Gold OOURt 
the Government must acquire the land, if t.hey wish to possess it. from' th& natin' 
proprietors, that there was no asstlmption at all of any individual right of property 
in land on the part of the Government, and that the Government has no right of 
ownership. 

Mr. Francis Crowther, with nearl." fifneen years' eKperi ence of that dependenc):., 
in his very important and carefully considered 'evidence, told us :- . 

.. I t is, I (,hink, goncl'll,Jlyadmit.ted tbut lund i n the <.:To ld COu,st Colouy i.$ I.hl:! propor.ty of the U:H!"C 
inha-bit.nnts, and that, ilTcspectively of \,he meri Ls of t,lle proposal, t,he hOllr IS (.on I.d.e tOl' the l~dt)ptIOU 

of tilly syslem of"OWnel'5hip by the Crown des ig ned to effect its »dm,iu is lI11li vc l:egIlJa.jjoll . TheJ'e i5. 
1 believe, an ullwri~t.e ll theory tllJl.t t,he lund wit,hin ntnge of the guns ot the forls ,IS the property of rill' 
CrO WD, but if trhls claim ""US ever a .. sserted, it has IOllg :>illce van ished.'! 

There apppurs to he very little, if any, Crown land at present held upon transfer 
from nat,ive authorities. Most of the land now held by the Crowll has been acqu ired, 

(1) PILge 5 of a memorand llm, dnled 4t.h 1\0\' . 1910, und printed ill Lagos. 011 ~'aq\'c'Lanu of TeIlUl'e 
ill the Colony and Pl'ot,cC tOl'ut6 of Sonfillcrn Nigeria. See also p. 152 belo·w. 
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under the Public Lands Ordinan ce, 1876, fOl' specific public needs, and is inconsiderable 
in area. 

It appeal's, therefore, that, so far as Crown land is concerned, no importa-nt ques tion 
arises with which we need deal in this part of this Report. . Wha-t is importan t, to 
hear in mind is that t,he principle that the CrowD has no inherent chim to the ownership 
of the rtmd has been universally recognised in the Gold Coast. 

\1.,1 e cannot agree with ir IT. Belfield 's observation in paragl'aph 23 of his Belli III 
Report (see para. 123 below) :- Repo" 

"La.t ly, (,be Crown possesses tbe inherent right of uliimu" "'"rcs (0 ""y land for which 11 0 other [Cd. 62i8J. 
owner can be founu, bUI, no case bas' occnrred in which t.hat right hll$ been exerciset~bJe. " 

This matter is dealf\yith by Si r W. Napi flr in his Memorandum, infTn, p. 146, and 
he there points out that any right of escheat which the Crown may iormerly have 
possessed has now been g iven up. 

LAl'D OTHER THAN CaOWN I~\ND. 

104. We shall now proceed to deal with land other than Crown land. 

Stool Land. 

'We have already stated at length our views with regard to what we have called 
" commtmity land" throughout IV est Africa, anel we do not propose to pursne the 
subject further, except to explain tbat in the Gold Coast, what we have called 
community land is known by the name of " stool land. " Every chief aft.er installation 
is entiaed to sit upon the" stool" of the community of which he is the head, and 
the land of the community is known as stool lanel-and· one, ana iD.deed a very 
promillent, obj ect for which the prope1'ty of the community can be used is the 
maintenance of the dignity of the stool. Tn dealing with the Gold Coast we shall 
therefore speak of what we have called community land as stool land, though for 
the land which has become" family rand" we shall use that term as elspwhere. 

I ndividual Land. 

105. Alongside the communal system we find another system of ownership of 
modem origin and characteristics. It is ownership by an individual as opposed to 
a co=unity or fami ly, and its distinguishing feature, Jrom our point of view, is 
the power of alienation pos"essed by the owner, which is as wide as that of a tellant 
in fee simple in England. We have Iwd eonsiderable difficulty in arriving at a 
satisfactory term by which to designate thi~ system of ownership, but finally we have 
decided to give it the name <¥ individual ownership, though we feel that the term 
is by no means free from objection. 

"Ve have had no materials placed before us which would enable us to reconstruct 
the early history of this institution, anu snrrnise would be of no value. 

106. At some time-"'hen, we do !lot know-sales of stool and family land began to 
take place.(') Thus we read in a Teport of Mr Crowther that between 1860 anel 1870 
certain chiefs started to sell land in the Densu Yalley to individuals, but that the 
right was disputed. There are, howeyer, a series of reported cases, commencing ill 
.he early seventies, which are set out in Sir vr. NapieT's memorandum from which we InFn.l'. l-it, 
think it appears that the Judicial Assessor sanctioned the practice of sales, holding el "'<'I. 
that the chief or the head of the faUlily could sell the stool 01' family land provided 
the. consent of the requisite parties was obtained, though in the case of the sale of 
falXlily land Mr. Sarbah adds that "the alienation must be for the benefit of the 
" family , either to discharge a family obligation or the proceeds of such alienation 
•. mnst be added to the fami ly fund ." 

It would appear from the general principles which we have stated in an earlier 
portion o£ this Part, para. 80, that the t.est of the validity of a transfer by a native 
should have been whether such transfer was in accord with native Cl1stom or nOL 

. J 

.(1) Th e following evidence taken by the Select Committee on II The West Coast of ,Africa" in 1842 shows 
tha.t sales of land to Europeans in the Colony of :;ierra Leone were ta.king piu(',e as early as 1842 :-

"137. (Viscount Ebringlon.) ';'{ould anyone b1,1Y land of allY purt.icular chief who was the lord 
VltrllUlOllnt., or is the laud sul"dividcd into properties nnd purchased of any native who happen:> to be in 
po>!session of it ?-It is bought of any nati\'e who happens to be in possession of it. . .,. . ". .. ~ 

" 139. In buying the property you negotia.te wit.h the chief, a.lmost. in \'ariably; he is ordinn.rily the 
sellcr ?-Yes." 

E2 
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As we understand native custom, however, if, does not permit of permanent alienation·. 
'fhl' grounds or the earlier decisions are not given, though in the later case of 
Azzt:aidu v. Daidzie decided in 181!0, Sir Joseph Hutchinson, the Chief Justice, 
expressly stated th~t the case. which involved an absolute gift and subsequent sales 
of land, must be decided according to native law. I t is interesting, however, .. to note 
that when t.he case carne before b..im a second time on a re-trial he fo und the answers 
of the chiefs who. gave evidence were contradictory, and disclos0d no principle, anci 
accordingly followed ~ decision of the Full Court which in 1878 sanctioned the 
princi pIe of sale. 

As we have already stated, we think surmise on the matter would be of no value, 
and we consider that the position which we must recognise is this, that when t.hense 
of the land for res idence or for the production of agricultmal produce for export or 
sale acquired an economic val ue, the right of possession of the land also acquired a' 
saleable va.lue, and j udici~l decision did some time, perhaps in the sixties or earlier, 
estalolish, side by side with the comm lmal system, a system to which we have given 
the n~me of individual ownership, and that this system must be t.'1ken to be legall y 
appLicable in the Gold Coast, though there is much evidence that it is by nQ means 
universally practised by the natives. 

107. 1'01' did the Legislature disconrage the course of judicial decision. In fact, 
the provisions of the Supreme Court Ordinance as to enforcing the judgments of the 
Court and of the Land Regi:;;try Ordinance with regard to t he registratiou of 
instruments affecting land presuppose tbat land may be held by n~tives as individual 
owners. 

The decisions to which we have referred sauction the sale of stool and family 
land by the chiefs and heads of families, but give no countenance to a sale or 
mortgage by the occupant of stool or family land of his interest as individual 
property. The stool or family had, as we think , what would be called in English 
law, a reversion in the land, and for an occupant not only t.o sell his rights but also 
to oust the reversioners would scarcely appear to be in accordance with either English 
or native legal principles. 

The proviso to section 19 of the Supreme Court Ordinance, to which we referrecl 
in paragraph 67 above, eannot, in our view, be construed so as to enable an occupant 
of stool land and a purchaser from him, by agreement between themselves, to convert 
stool land into iudividual ownership, tbough under that section it migbt be competent, 
for an individual owner of land to agree with a person advancing him money that 
the latter should have an English mortgage upon it. 

It is a common practice for the Supreme Court to issue writs of execution under 
which land in the possession of a judgment debtor is taken in execution and sold in 
sa;tisfaction of a debt. If, as we think, an occupant of stool or family land could 
not sell, it is difficult to see how the Court can, in accordance with principle, seize 
in execution and se111is interest as ilJdividual property. 

It appears from the cases cited by tlir W . Napier in his Memorandwl1 (p. 133) 
that family property cannot be seized for tlw private debt of a meniber of the family , 
and tha.t the Court I>ould stay any order haying this effect. When, however, il l 

Hl07 an attempt "'as made to apply the same principle to ~tool property, the result 
was very different.. The importallce of the ease of Lokko ·V. Konklofi ex partr; 
Bruce requires us to dwellnpon it at some lengt.h. 

The Loklw Judgm ent. 
108. A fun report of the jndgnlPnt,s of Sir 'yV. B. Griffith himself, as judge of urtit 

instance, and of tlhe Court of Appeal, where he also preSIded, will be fonnel ill 
the Papers laid before the Committee. I n that case a village and some cocoa ailli 
sugar-cane farms occupied by the defendant had been seizecl all !l sold in execution 
under a judgment against him. The land was claimed on behalf of the chief as 
his stool land <Ind, therefore, incapable of being taken in execution. The facts are 
stated in Sir W'. B. Griffith's judgment in the following terms :--

"Some forty YC<lI'S or more ngo JnblHl, the fat-he;' of Konkloti and K wumin Kuma, came to Bereku5u 
with L n,rr e 1(Oli, the lhclI O ll~n(} of Bcre ku su, Itllt! wus ginHl rbe lund ill ques tion to work upou. lIt.· 
worked upon it IIlItil about 1873 or 1874, or therea.bouls, when he died. The ll\nd was bush Ia.ud, hut 
probA-bly he had n sll .nll farm tben;, ulld the pa,lllI trees abollt I.he spot were regarded as for lIis I1SC. Hi8 
two SOliS werc youug m Oll III his death, hllrdly old enough 10 h(l.ve fnrm:-: ()f their OWII, bur. a.s they grew 
older they attached them:-elve.; p!l.rLi cularly to tlhe land hheh hltlher hud; KOllkloti worked one portion of 
the land and Kwumin Kuma worked [.ue ouiler, a rand being t,he line bClweou their re~pect,i\'e porliOliS. 1 ,10 
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1101 t,hink tilwt Konklo fl worked fol' Ln.mily (n, f emale holder of Lha stool ) Il l) he stl~tes. A I! he woul(\ hl ~,~e 
done would bu,'c been to gh'o hor, :\.5 s tool-holdor, OCC:l:3iOlllll presellts of pH hn lints, pltlm WillO, j tWhl, &(" 
Konklo fl. hnd other fa,l'ms all o t,ber Plwtl) of the Borek mctl IHll(\ whoro ho worked by way of Rhifliu g: 
(·u ll.ivot.ion, but the land i ll question he permnnently settled upon. H e I.nn de a \,t illage 01 1 Ihe hUI(I , prooubly 
nhout twenty .p 'nrs ago , made 1\ sn",t1'· cane farm close by, where the elLll es wo\dd be allowed 10 grow 11:0; 
IOllg u.s tho soil continued good, and t~bou { fi ve yoars ag o mu<ic I~ COeOn t'llnn. U c hu.s been in I,hc Ililhit oj' 
g-i" in ll: 'I',he Oh~l1e ttnd nbe dn.imatlt , HS the honds of his family, a !:l inn-it pOl'tlion of tlhe produce oj' hi ~ shifting' 
~' ltltiva.t.iou, such n.::; YIl.m S, t\;c., 01' of the bll ~h pl'odnee, sllch u.s pH,lm nul's mHl ptthll WillO; he;: do olS no ll g ivll 
{,he m Il.nything from the land in question, Tho land hits never been dellui tely ulJotteJ to him zts hi !:! pOl' fi olJ 
t)f the s lOol land, but it is recognised as hi:s Inlld, and J nm :su tiisned thz~t it could HaL he hLkon from him 
bv I,he s too l. " . 

. In substance Lue decision is that the facts as found Hstabli shed that Konklofi had 
hecome the indi vidua.l-owner of the stool lamd, aud tbat conseq L1ently it migh t be sold 
uuder an execution upon a judg ment for his separate debt;. 

Sir IN. B. Griffith observes in his evidence that" this judgment may have fm'- (:,·ifr., h, 
" reaching results in transmuting stool property into private propert y." vVe ag ree 14,:170-"2 . 
that this decision may have most important results. The judgment is of the highest 
judicial authority, a.nd, subj ect to auy future d~cision of the Judicial Committee oJ: 
the Privy Council, must be regarded as declaratory of th e present condition of the 
law in the Gold Coast Colony. It is, the1"e10re, worth while to consider how far it 
leads us. 

109. I t is one of the principal difficult ies in ascertaining the present state of tlw 
law as t,o the transfer of land (,hat there is nothing a.ppruaching to a complete or 
accessible record of tbe decisions of the Supreme Court This is t.he more important 
because of the wide powers which,?S bas been shown above, are given to the Supreme 
<' ourt hy the Supreme Court Ordinance to decide wh:>,t rules of English law are or 
are not applicable, and what native customs are to be recognised and enforced. There 
a re, however, certain ustoful text-books, some of which contain nutes of decisions ot 
the Supreme Court,c) and some important judgments have been laid before the 
Committee and are printed in the Appendix. 

From such infoTmation as · these writeTs afIonl of cases decided by the Supreme 
Court we cannot avoid the inference that the decision to which we have referTed ha~ 
carried the conyeTsion of ~tool property into private property a step further than had 
previously been Tecognised. . 

We find , for instance, a noti ce of a decision(2) in 1885 before SiT W. B. Griffith 
himself, where the chief on the stool had fe-entered on stool hnd which had for fort.y 
years been in the occupation of the plaint.iff, and had been cultimted by him witholll. 
paying any rent or rendering any produce to the chief. The question was put to the 
referees, presumably acting under section 74 of the Supreme Conrt Ordinance: "Doe, 
" this prolonged possession destro), the title of the original owner?" The referees, 
who were the late ilir. Sal'bah, who was a native barrister of great experience, antl 
two chiefs, replied that" sueh prolonged possession does not destroy the title of the 
" original owner. " I t is probable that, strictly speaking, this answer of the referees, 
though by the Ordina.nce binding on the Court in the particu lar case, "'onld not b e 
regaTded as laying down any general rule or as binding the Snpreme Court in other 
cases. I t is the finding of the refereeR, not the deci sion of the Court. However thi s 
may be, the app'lrent incons istency of this decision, which is snpported by the opinion~ 
of Mr. Sarbah and Mr. Furley, quoted by Sir W. :--.rapier on pp. 141, et seq., of hip 
MemoranduOl, appea.rs to be inconsistent ",i th that in the Lokko case, which latter 
judgment shows that individual ownership is being favonred by the Supreme Court, 
'and that if its advance is to be checked or regulated clear rules should be laid down 
by the Legislature. 

llO. The facts stated in the extract from the j udgment in Lokko's case are con­
sisten t with what appear to b e the characteristics of the ord inary rela,t ion of the holder 
of the stool to the occupant of a portion of the land ot the stool. (See above, para. 07. ) 
It seems that. the case was treated by the conrt exactly as a similar question would 
have been dealt ,,-ith jn an Englisb court. In bngland the way in which the right 
to the land had devolved, tne tacit recognition of the possession hy the defeudant and 
his father, the exercise of the right or huilding and planting on the ,land, the absence 
oI all evidence of the payment of rent or rellllering other servic~s to the oTigin"l 
owner of the land, would have raiBed a very strong presumption that the occupant 

( I) \Ve ma-y espec iaily mc nliioll :Mr, H ayes Redwu.r',s" Comment;:; on somp ()rJillalU.:es of Lh o Gold Coa s.t 
Co lony," the excel lent I,r~tises on Fa-nti laws by the I:tte }lr. Sarbuh,1\ tending." lIath-e barr is ter, and the 
vol ume3 on "Gold Coast ~u[ive Institutions," aud "The T rut h n.bont lh ~ West :\ . .fl'icltll Lund Qllestiuu:' 
by lVIT . • T, E. Casel)' Ho.yford, also lL nativl3 ban'is ter, who gl\\~e evidence before llS. 

C~) Eecobaug v. Kagan, SU1'ba.h ; .. F auti CU!itomary LtLWS," p. 109. 
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was tenant in fee simple of the land; and, though it might be an admitted fact that 
the land was originaHy the p~operty of the stool, the operation of the Statutes of 
Limitation would under the circumstances of this case practically have converted 
the right whicll was originally only a ~ena,ncy at will into an estate in fee simple. 

When, however, the facts relied on in the judgment are looked upon from the 
point of view of native custom, their consideration leads tn a very different ·'result. 
As we have all-eady pointed out, it is a lead1ng principle of Gold Coast customary 
law that stool land is inalienable by the person actually in occupation of the bnd. 
The bnd cannot by any act of the occup.ier be converted hy gift or sale into private 
property in the hands of another person. But short of the power of alienation the 
occupier enjoys rights similar to those of 3>n owner of the land. From the point 
of view of native cust0m the faets [·elied on illl the judgment of the court, so faT 
from leading to the inference that the land thus dealt ,,·ith has been separated from 
the stool, are the ord inary and typical incidents attending the cllstomary occupation 
of stool land. The occurpant can use the land as he pleases, build on it, plant trees, 
Gulti,al:e cOCOa or rubber &nd dispose of the produce. At his deaLh it devolves 
accb] ding to locs'! cnstollil. vYhu,t he cannot do consistently with native custom is to 
alienate It, whether by sale or mortgage, so as to give the purchaser or mortgagee 
a right over-riding that of the stool . 

Bem-ing of the Lokko Judgment on Family Land. 
Ill. Though the judgment in 'Lokko's case shows the risk which the maintenance 

of stool land is under at present Sir W. B. Griffith" shows that the like danger does 
not exist, at. any rate at p1·esent, with regard to family land :-

"The decisions us to family land, which ,en.eil far back, show tha.t the Engli::;h courts will not. other than 
in exceptif)nai cases, permit family property to be seized in e~ecl1t.ion ·. In th i:i way t.he f~l.mily rea.ps the 
advll,nt,age bo~h of nbe nalJive and Euglisb law, 'without the disabilities of either system. By native law trhe 
f:lmily property could lIot be seized fo]' the debt of olle of nbe members, but auy member of the family 
might. be panynrred (l) until t.he family paid the debt and expemes: tbe EngliSh law put an end to the 
V:1,nyarrillg, but allowed t,he family to reta.ill the udvantage of uOIl-seizlIl'd fora private debt. Had section 19 
of Lhe Supreme Court Ol'dinu,nce, 1876, becn in force at the date of the first decision it is possivle phat 
t,lle court.s might. !.Jave iu\'oked tho aid of toe cOllcllldiug words of tha.t section, aud ha.ve, reqnired thr. 
ftl.roily to pay and, in deranlt, hM" e allowed t.ile property to Le so ld. That course, however, was not adopt.ed 
and tbe law is now settled ill fa~'oUl' of family property," 

It must, therefore, be recognised that the general rule is that family land cannot 
be taken or said in execution for the private debt of t.he oc(;upant of thc ]6,nd. The 
custom ar-pears to be that though the occupant has the frce right to use and enjoy 
til(l land, this land cannot be alienated either voluntarily or involuntarily as if it were 
individual property. . 

112. It seems to us that the probability that this deciJ5ion may have far-reaching 
results in transferring stool property into private property, imposes upon as the duty 
of considering whether any and what steps should be taken by the Legislature to 
cbeck or to regulate tbe conversion of stool land into privat.e property in the manner 
in which this result has been accomplished in the case llider consideration. We 
propose tbat the practice should be limited by laying down that ·all land that can be 
HllOwn to have been stool or family land shall be presumed to remain as such unless 
t.he occupier and his predecessors can pron) that they have occupied it. for a certain 
number of years in a mallner inconsistent with the rights of the stool or family. 

113. We do not think that it wonld be proper to interfere with tI,e vested rights 
of persons who are now tbe individual owners of land, in other worrls we do not 
l"ecommend t hat where any person has the rights of an individual olYner those rights 
should be taken from him. The question as to who has the rights 01 an individual 
owner is a further question and one of considerable ddIicult.y. We should haye 
wished the holding of an iuquiry iut.o the claims of all persons alleging themselves 
t.o be individual owners, with a view to registering them and establish ing a registry 
of title applicable to them, but we have COlUe to the conciu"ion that the holding of 
such an inquiry would result in a flood of litigation which· would aggregate an evil 

\ 

(I) P(I.o),ll.rl'ing, or kidnapping individllRJs in order to obta.iu restitrution of goods or money UUjllSllly withheld. 
WllS formerly commou amon!,! th e Fllllt,i;; on the Gold Const. If a resident of one plMe wus indehtcd to 
a native of anolbel' phwe, and would not dischnrge the demand, or wi thheld property improperly, tho 
first, nat.iv e of tlhe former place who might fall iuto the hauds of the creditor. was detn.illed by him until the 
clllim was settled or t,he properLy restored, which was often promptly 'lcceded to, for the fumily of the mlln 
detained i!UmcJiately cOll)pelled t1Hl debtor to l'elease t.h eir rein.tjye by dischnrgiug the d~bt. See nOle ou 
p. 2t12 of Sarbah's .. FUruti CuslolUflry Laws 11 (Second Editiou), 
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which, as we shall show hereafter, is alr eady a cause of grave concel'll. W'e have, 
the refore, reluct&ntly come to the conclusion that we ca nnot recommend &ny Tefor m in 
tms direction, b ut must leave the ques tion as to wheth er a person is entitled to sell 
or mortgage a particular piece or land to be decided by an intending purchaser or 
mortga3ee subj ect to any recourse he ma.y have to the Comt by law. 

114. , /{ e shall presently cli scuss the Concessions Ordinance, wmch wa~ an attempt 
on the part of the legislature to safegnard the rights and interests of nati ve co 111 I1l Ll niti cG 
by subjecting certain tran fers by them to Governmeut supervision, and shall defer the 
question until after that discussion, as to whether the pow TS of alienation poss"ssed 
by communities and families should not be further safegnarded &nd controlled . 

Pa,·tition of Fa?ni~y Land. 
115. Mr. Willoughby Osborne spealcs of the practice elf the Supreme Court to grant 

a partition of family land at the instance of the purchaser of a share of one of the 
member, at a sale under a writ of executiou. Sneh a proceeding, however, wonld 
apparent.ly be contrary to native custom. The ownership or the land by the family 
-is not analogous to that of tenancy iu common under English law, bnt is a joint and 
indivisible ownership, no part or sharA of which is ·capable of being &lienated either 
volnntarily or iUI'oluntarily by any individual oc(mpant of a portion of the land. 

Although Si~ W. B. Griffith does" not recollect ever having heard of 1amily land 
" having been partitioued," the point should not be lost sight of in any fUll1 re 
legislation on the subject or land tenure. 

Law ,·ela.ti,ng to Tndividual O,cnenhip. 
116. This form of ownership in the hands of a native involves on the part of 

the owner power to sell and to mortgage dnring his lifetime. His power to dispose 
of it by way of testamentary disposition appel1rs to us to depend UpOll custom, as also 
does devolntion after death when there is no will, the general rule being that native 
indivicJually-owned land becomes family land on the death of the owner intestate. 
The statutory exceptions to this rule are se t out iu Sir W. ~apier's Memorandum, 
page 147. 

In the case of a non-native Eng:ish law would primd facie be the guide. 
I t is interesting, however, to note Sir W. B. Griflith'~ esperience of the action of 

the Supreme Court in cases of Mohammedans and otbers who are natives of Wcst 
Africa but not of the Colony. Speaking of section 19 of the Supreme Conrt Ordinance, 
he says ;-

"The section SE:emli obli\-iOllS of this large class of West Africans as, though it deals with the cll~e of 
_ disputes between Europeans :tno na.t:.~\·es (of the Colony), it b lSilent with re~pect to lIou-Gold CO:t:-;( 

lIuti\"es. The practice of the ~uprt::me Court, however, hits been 10 a,pply fhi,s section in the C3.f:!e of 
non-Gold Coast nar.ives between themselves ill the same way IlS ill the cilse of Golli. Coast nuLhes, so 
that the Court a.ppli es the Mohameda.u Jaw i ll rhe Cfi.!:e of Mohamedulls £1'001 without the Golony Illtd 

'woll id no doubt apply j,he A shanlii or Yoruba law ill the case of AshanLi;; or YOI'll bus. This woll-estabH"hed 
p r:1.ctice migbt fa,i ri y be sa id to come within the scope of the closing words of sc::ction 19, Yiz. .. t,hM t.be Conrt 
s hnulu, where Lhere is no express rule, . oe governed by the pdnciptes of justice, equ ity, IUld good 
con!:!cieuce.' I' 

Land held unde,' Native Tenm ·e. 
117. This distinction between the laws appl icable lU the ("ase of natives and nOIl­

natives brings us to the qnestion of the phrase "land hcldlluder native tenure" which 
as we have already seen is used in the Native Courts Jurisdiction Urdinance. 'I'herc 
have been attempts to argue that lands which have he en dealt with by written 
instruments are no longer to come with in this expression. The judgments set out 
on pages 126- 128 of the P ,cpers laid before the Committee show that. this line of 
anrument has not so far been sllccessful, aud it would seem to follow from the lJl"O­

vi~ons of the Supreme Court Ordinance I,hat land held by a nat,ive is land helcl by 
native tenure unless it is the'sllbject of an English mortgage or of an English lease. 

Where land is sold or morlgaged and the purchaser or mortgagee is a llou-nati"e 
1;he land so c1 ea,jt with, for a time at all events, ceases to be hell! under native 
tenure, and the purchaser holds the lands free from allY obligatioll as regards du('" 
or services in respect of his holding towards tbe chwf or community. He is free to 
alienate the land as he pleases by deed or ,,·ill. We say" for a time at all event'"'" 
for it is a curious proof of the inveteracy of the customs reglllating natiYe tenure tlIa I. 
j f the' lana is again acquired by a natiYe it frequently re~urns to the c1Oly,iniou oC 
native custom. 

E • 
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In his memorandiam 01> native tenure Sill" W. B. Griffith, speaking of transfer of 
rights over land by an individual native, puts the point as follows ;-

~'There is no reason why land should not be sold to a uon-nartive, e.g., to a. European, by the nMi'-e 
cus.tomary methods, and such land clearly would uot be held under na.tiive tenure; then let that European 
sell suen l:tud to nnot,her European, by a.n ordinary En~lisb conveya,uce. there call he no dOllbt. 'Yhatsoevcr 
thab the land would t,hen not.ue held under native tenure . Now, suppose this second Europeau'tiells this 
saw e land to a nntti\'e, A, and suppose A's hro~hers, Band C, to bn:ve helped A with cash to buy that 
Ia.nd, then the English courts would hold thn.t the land was the family Jand of II and C, and thus \vould 11:I\-e 
<\Il tihe cust.()mar~' incidents of family land, and would, in my opinion, be held under native tenure. These 
concrete illnstra.tions go to show that the teuure under which the laud is he ld call vary with the statllJ~ 
of the owner, and tihat 00 owner impresses on the hud any permanent form of tenure." 

The conclusion thus expressed by Sir W. B. Griffith as the resnlt of his great 
experience in the Supreme Court tha.t "the tenure of land can vary with the statns 
or the owner" appears to us to be of great importance, and to be consistent with 
the views of the most experiencAd of the administrators of the Gold Coast. It 
should be borne in mind in any fresh legislation which may be recommended with 
regard to the tenure am! transfer of land. 

Mode of Transfer of IndividuaLly Owned Land. 
118. A further important matter is with regard to the mode in which a conveyauce 

either by a communir,y, '" family or an indi,-idual owner can be made. As we should 
expect a transfer whieh is valid by c.ustuwary law is as valid a mode of transfer as a 
conveyance with the formalities' of an English deRJ. It would appear, however, that 
it is rapidly falling into disuse. Sir W. B. Griffith, in hi s judgment in a case 
under the Land H.egi~try Ordinauce, says ;-

.~ It is ouly the peculitH position of this Colouy which nllows a parol sa.le of land a.mong uatives; 
jn most places the Statute of Frauds or some similar enactment forbids it; here we are bound to Pll.V 

respect to native clIstoma,ry law and couseque"iltly tio pennit bet,ween natives sales of In.nd by parol," nod 
;tga in ~ .. Except. in the bush, sn les of land by native cllst.om, are of infrequen t occurrence and year by 
year they will Lecome less frequent." 

Registration. 
119. ~o discussion of the principles affectiug the transfer of land wonld be 

complete without a reference to the Land Registry Oruinance, 1895. The object of 
this Ordinance was to set up a registry of all instruments affecting land, and its 
main provisions are set out in Sir Walter Napier's memorandum, page la3. Since 
that memorandum was written .iudgments on several cases have been set before us. 
The results of these decisions may, we think, be rOLlghly summarised in the 
following propositions:-

(1) That as between registered instruments priority. of registration gives priority 
~ ti~ ~ 

(2) That as between a registered instrument and an instrument prior in date, 
which could have been but wus not registered, the fonner has priority. 

(3) That as between a registered instrHment and a prior paTol sale, made in 
accordauce with native custum, the latter has priority. In other words the 
purchaser who has searched the register and has paid his purchase money 
and has registered bis conveyanee may find that a parol purchaser of whom 
he had no notice has priority over him. 

120. Tbe inconvenience of the latler principle needs no comment b'om us. Sir 
W. B. Griffith says in a judgment reported on page 98 of the Papers laid before the 
Commit.tee with regard to ~hese parol sales ;-

.. Probably the Legis\n.t,ive Counci l deemed it v, ise wben enacting the Land Reg.ist,ry Ordinnll~e. 1895, 
to pay 110 heed to snch sales; they probably thought tbu(, vhe ~ime httd not. yet arrived to dea l With such 
.. ale::: and that it wNtid be preferable to ~uffcr the IlDomaly t.hnD e ither on the oue LlIl.nd to forgo the 
11J"u.ul.ag-e of regist,ra,t.j(tll of iustrnments affecting land or on the other to abolish t.ho nat,ive cust·OOlS us to 
:mle of lautl." 

Vie propose to recommend a measure which may put an end to this defect in 
the law. 

LEGISLATlON AS TO CONCESSIOKS. 

121. The next enactment with which we have to ueal is the Concessions Ordiuance, 
which was passed in 1900. It is not possible thoroughly to appreciate the pro­
visions of th is OTdiuance without some refereuce to the Land Bill of 1897, introduce,] 
by Sir William Maxwell, the then Governor of the Gold Coast, for which it was 
subst.ituted. 
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'I'm: MAXWELl, DILL, 

About twenty years ngo tIll" value of the Oold Ooast as a p rorh'cer of gold cMIBed 
a speculati ve movement on the Loadon Stock E~ch8>nge wbic.h soon attaiI1erl ronAidel'­
able proportions. P rospectors and " concess ion bmntel's" flocked to tbe Gold Ooast 
and enten,d int'o negotiations wi trl nati,'e ch iefs. It SOOl;]' beca.me apparent to the 
British author ities that the 1",V' (or rather the absence of: law) wherewilJh to me0t 
this n ew situation of faN w<1s wholly inadequate, and that grave injuyy was tine tened 
to the r ights of the nwtiv8s of the Gold Ooast and to l'ubllC interests generally. 
In a message to the Gold Ooast Legisluti ,'e Oouncil on 1I1a1'0h 10th, 1807, Sir William 
Maxwell stared :-

~ . NUrbiy(~ ('hiers canllone permitrted to deal uncontrolled wil,h puhlic rights, and bhe tl'anso,cbions by 
which ill is alleged that pdvl'l.tc rights have been created over public lm1<I, in a mnlllH3T w holl y 
uuk nown t.o Ghe nati\"(3 tenure of ''Vest Africll,n tribes , require examiui\,tion Ilnd pos~i bly ex lensi\re 
modi ficll,tion.)) 

He sought to regulate the pos ition by a Bill entituled "An Ordillance to regulate 
" the administr,\tion of public lands and to define cer tain interests, 8>nd to consti tute 
" a Ooncessions Oourt." This becallle known as the Lands Bill, 1897 . 

The preamble was as follows-; 
" " Therens from time to t ime vwrions instrumen ts pltrporting to create interests or ri gh~s over hund 

in tbe Gold Coast Colony, especildly in regu rd to miuing Illnd timber fellillg. have been execnted by 
natives "c1uiming to be chiefs or pel':::iOn~ in i\,utbority,81nd w hereas tlbe c la.ims of such persons to be 
chieflS or to ha \~e the requis ite nuthorir.y to create such rigbts and interests is not in all casos admitted, 
and it is dOllbt,fu\ if nlte disposa l of the land of a rH\,th'e tribe or community to foreigoers is lawful by 
native cllstom, ttD d whereas there is l'ell. :;ou to belie've that certa in of tbe instruments a.foresn,id have 
beeo mad e illlpro"icientiy and without adequu.te consideration; 

.. And whereas tbe righ t~ of persons clai ming undor all sll ch ins truments are doubtful, and in conuia 
cases there bas been litiga.t.ion owing to uncertainty of bOLludllries; 

"Aod wbt'ren.s, ill respect of certain alleged conceS~iOl)S.1l 0Iihing Lns ,beeu done to develop the rights 
suppos:ed to ba.ve been created by s nob instruments: 

. < And whereas ttLe uncertwinty of native customary tenure is calculated to reta.rd the development 
of 'he Colony' 

,( And ,\~h ereas it is expedient to provide for tihe proper exercise of bbe ir powerd by those entrusted 
with the disposnl of p!! hlic land n.nd to prevent bhe improvident creat,ion of inrel'ests thcn'ill and rights 
thereo\'er, alld to fuci li!ate tb~ acluisi6ion of public land by pl'iYate persons on proper coociitiollS, and 
io decide upon tibe y<tlid ity a,oJ scope of chims found~tl upon gratH"s of hmd, or minera.I or ot.her 
cOll(:essions alleged to have been already acquired from llatiYe chiefs or Orlhcr person8." 

The met,hods by which these objects were to be [,ttained under the provisions of the 
Dill are explatned in Sir \Valt~r Napier's meloorandum. I n some respects they were 
cPTtainly open to the criticism that the provisions of the Bill did not accord with 
established native customs. Dnder those customs there was no such thing as land 
which was not eubj ect to proprietary right~ of Home community or its members. In 
other words, tb,ere was no such' thing as "public" land in the sense in which tnat 

- tenn 'was used in the OrdiuanQJl. 

12? The Bill provoked strong opposition. A deputation came to England to see 
Mr. Ohamberlain, then Secretary of State for the Oolonies. The burden of the 
representati0ns against the Hill was tha,t all land in the Gold Coast was owned either 
tribally, communally, by families, or by individuals, and that to invest the Orown with 
the proposed nowers oyer" public" land, whether actually occupied or not, would be 
a violation of native rights Wild an infringement of the spirit of the agreements, and a 
di stortion of (,he historical sequence of events, through which British rule became 
established in th~ Gold OORSt. 

Mr. Ohamberlain acceded to these represenLations. The main provisions of the 
Bill were dropped. The project of constituting a "concessions court" remained, 
thoun:h, as Sir Walter Napier points Ollt, it "'as investerl. with wider powers than those 
proposed iu the Bill. The Tigut of the native chiefs to alienate the land of their people 
for periods up to one year sholt of a century, sub.ject to the provisions of the 
Ooncessions Ordinance as to details, was tacitly acl.n;ntted. In ]\IIr. Chamberlai.n's 
words-

., The native owner is left free. as now, to make bis O'wu bargain if he wishes to sell to a Europoa,n, 
and the henefit 0f hi s bu.rgain is not interfered witlh, but, on the cont.rnry, is mOl'e- effectually secured to 
him by the condilions "thich the Bill imposes on the grfl.ntee." (Despu.tcb of Dec. 12, 1899.) 

THE OONCESSlONS OnDINAIWE, 1000. . ( 
123. We shall now proceed to discuss the provisions ' of the Ooncessions brdin;mce 

at length but befor e d0ing so, it may be convenQent to state at this point that the 
pro\'i s';on~ 0f the Ordinance formed the subject of an enquia'Y by Mr. H. Conway 
Bel!lield, O.M.G. (nQw Sir Henry Belfield), who w.ns sent out at tloe beginning of 1912, 

o 31324 F 

Gold CO"" 
Go \'or.nment 
Gazette, 
1897, p. 84. 

Infra, 
p.13J. 

African 
No. 1048, 
p.287. 



African 
No. 1048, 
p, H3. 

42 WE8<r XFRICAN LAN'DS CO.MMlrrJlEE: 

in view of tnema1iliYG0mplicamed [and questions that had arisen in the Gold Coast, to 
FeFort on tl.e legisl8ltion goveFning the alien8ltion of. na1;ive lands in- the Gold Ooast 
(iJol®ny ood AsIDWIlJti. lIis JReport was published in iTuJy 1912 [Od. 627bJ, aud in 
framirng tlil;s pal·t of au!!: Report W0 are much indeMe<!l to Sir Henq Belfield's 
:t:eseaFckes, as the Iili>UNerolOS '_l:l!lotations ]F0m llis RepoJ"t and iTOm. the evidence taken 
by !fu.~m show . _ .~ -

Passing to ~Th.e considemtion of the FFovisions of the Ordi'll-an",e, we sh8l11 see that, 
since the pass1ngof the OFdin8lnce, there has 'been a considerable @Dvergence of 
opinion as to wh8lt traNsactions corne within its purview. 1'ne im'portant matte£s to 
bpar in Jin.ind are 1rhat at the time the O,.dilloaNce came into force alienation, by chiefs 
and mamilies was ['ecognised by the couwts, provided 1>hat the consent of the proper 
partieE was obtained, tmat the Ordinance dlid not validate any alienation which was not 
previously vali@!, blOt that in certaiu cases it controlled, and limited this alienation. 
Any transaction not wathin the purview of the Qrdi,,-anc0 derives its validity from, and 
must be decided my, the geR~rallaw of tlle COIORY. 

Before, howeveT, we discuss details, it will be advisable to examine the general 
scheme laid do",n. The obje0t was probably to ind11ce every h0lder of a conGession 
{Fom a native chief of mining or iOl;est ];ights to bring his concession before a court in 
oFder that i,t might be asceFtained wh@ther it complied witk certai,n ruleR laid down for 
the protection of the natives, e.g., that it should be fair, be proFerly 'Unde];stood, for a 
term not exceeding ni.nety-nine years, and should not deragaue from the customa,ry rights 
of the natives, "in respect of shifting Gu.J.ti vatioLl, collection of firewood a,nd hunting 
" and snaring game." If it complied wi.th these rules a certificate of validi,ty would 
be given, establishing an absolute title to the rights granted, and Fower was given- to 
the court to modify the terms of the contract in order to bring it into conformi,ty with 
the rules . 

The Ordinance does not render an uncertified concession void, but section 8 
provides that~ 

"no proceedings shu.IJ, -wibhout the leave of the court, be taken to give effect to any conce~sion unless 
such concession has been certified as valid by nhe court." 

General Scheme of Procerlure. 
124. The procedure is very succinctly sketched out by Captain Lees, the late 

Direcuor of Surveys, in the following paragraph ;-
"A brief description of the procedure in taking up a concession is nece8sary; the applicant a.pproacbe;; 

the chief of the distorict, a.nd the terms as to a,l:ea, considerat.ioH mOlley, oecupation and mining rents are 
settled, t.he rents being subject. to revision by the Conrt; these 6erms are embooied in a deed, drawn up in 
complex: langnn,ge, tlhe deed ,being 3igned ty both parties, one of wbom nndersta,nds very little a.bout it ; 
within six month::; (section 9) of the da.te of I,he concession, n notlce conta.ining cerllain deta.ils of this deed 
(Form A . Schedule to Rnles nnder secliion G of the (;oneessiolls Onlinltnce, 1900). mn!'it be filed with tlhe 
Registrar, the penalty for l1on-compli allce (section 9 (2)) being a monetary one, and bbis 1101118e is promulgated 
in the Gazette; at Ull)' t,ime a.fter the expiration of three mouths frob) bhe date of filing the notice (::;ectioll 
12) an inquiry rna-y be he ld by the Conrt as to the va.lidity of the concessi Oil ; tbis inquiry baving proved 
satisfactory, It Court. Order for 5\lJ·vey is made; this Order, or a ccrbified cop~r, is fOJ'wt~rded by the 
concessiollu;ire to tbe Direr:tor of Surveys. who &rrnnge::; for a coPtain proportion of the survey fees to be 
deposit.ed, and for tlba hlJnu to be surveyed; the s llrvey haying been completed, a.nd the fees paid. ~be plnn, 
together wit,h three trfi.cings, is forward ed to bbe cOllcess lorHloire, who can then go ioto Oourt, and, subject. to 
no opposittion being entered, ohtain his certificate of validity ." 

Defin-ition of ( Ooncess1.on." 
12-5. By sectioll :2 @f the O"dinance the term" concession" is defined as meaning­

\{ any writing whereoy /l,ny right, interest or property in or over land, with respect fo minerahi, precious 
st,ones, bimber, rubber, or other products of nbe soil, or the option of acquiring any stich right, iutere:5t, or 
property 'Purports to be either diree llly or " indirectrly gnmted or agreed to be grant.ed by a mltrive, but shull 
not in clude lloll assignment of a concession as a.boye described," 

The grantor of the concession must be a "native," a term which by the same 
section-
"includes all persons of A£rica.n birth who are.6ntit.ied l)y -lH1bive custom to rights in land in tbe Colony ." ...-

G1"ant to a "Native." 
126. As we haVA already pointed Olfun, in is probable tha,t the Ordinance was 

intendecl origJ.nally to regulate grants of rights OV6r lands by nati"" chiefs to 
EuropeaRs; but the.-e appears ,to be nothing to pI'event ~he Ordinance operating in 
the case of a grant to a native. 

Subject-mattC?· of a Conce8sion. 
127. It has been pointed out that the Ooncessions Ordinance was substituted, by 

the action of the Oolonial Office, for Sirl WilQiam Maxwell's Bill. 'fhat Bill, as is 
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shown by the preamble quoted above (parag raph 121), contemplated only or mainly 
the grunt of rights of mining and of felling til):lber. The defin it.ion of .. concession" 
in the Ordinance of 1900, in add ition to rights relating no mines and tim ber, includes 
r ights relating no nlbber and other products 0'1 tile soil. 

The definition in question cannot be said to be free from dimc"lty, and was 
in fact ' the snbject of judiclUl decis ion with in a few months after the Concessions 
Ordinance came into force. The claimM1t in Concession Enquiry No. G3 asked tbat 
a writing which in its terms appearpcl to be an absolute grant should be certified, 
as he desired to commence mining operations on the lands comprised on it, "which 
he says were bought by him for mining purposes." Mr. Justice Nico l held that 
mining rights were il1flirectly gran ted by an absoJute conveyance of land, although 
not mentioned in i t, and that the Oomt could validate such a conveyance, making 
any modifications in it. e.g., as to the period of its duration, wbich were required to 
bring i t into conformity with the rules to which we have already referred. This 
decision of Mr. Justice Nicol has l)een followed by the Oourts ever since, and 
apparently it has been generally considered that every conveyance of land, even :Crom 
native to native, which would indi rectly operate so as to include the minerals under 
it was within the definition, -even ';f taken without the intention of mining or of 
dealing " with t imber, rubber, or other produds of tI,e soil. " 

Agriwltural and A,·b01·;cultural Ooncessions. 
128. It was perhaps in view of this decision that the Legislature in 1905 amended 

section 8 of the Ordinance, which, as we have seen, provides that no proceedings are 
to be taken to give effect to an uncertified Ooncession without the leave of the Oourt 
by enacting that the Oourt should not, unless it sees good reason to the contrary, 
withhold leave in the case of a Ooncession which is a sale of land where such land 
has not, in the opinion of tbe Oourt, been purchased for the purpose of mining, 
timber cutting, or rubber collecting. 

The policy underlying this amendment in favour of agricultural and arboricultural 
concessions was followed in the next year hy the 0 ["del' in (louncil of the 11th April 
1906, with which we shall deal later. 

129. Altbough the above would appear to have been the view of the Judicature 
and the Legislature it does not seem to have been shared by the general public, who 
disregarded the Ordinance in purchases of building sites or land for ordinary native 
farming, nor would it appear that the judicial view obtained universal acceptance 
in the legal profession, for Mr. Giles Hunt raised the question before us whether the 
wonls in the definition" otber prodllctB of the soil" are to be confined to natt.,·al 
products of the soil, such as tbe fruit of the wild oil-palm trees, or whether they 
are wide enough to coveT a,·tiJicial products, and include concessions for the purpose 
of planting and cultivation of COCO'\, or oil-palm trees, or rubber. This question has 
assumed recently much practical importance. So far as we are aware, there is no 
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judicial decision on the point. Mr. Giles Hunt, who has had a very large profesRional Hnot, 
expeli ence in the working of the Ordinauce, is of opinion that the Ordinance does not 1344-8. 
apply to planting or c il lrivation of trees or othel' pl'oduce, but that any such grant 
may be bmught within the Ordinance by judicious conveyancing, i.e., by putting into 
the deed of transfer ,a grant to work m ines Or timber in the conceded area. 

130. The view, however, taken by the Oolonial Office and the Government of the 
Gold Ooast appelLrs to be different. I n the returns we have obtained, giving the 
number anrl particnlars of concessions which have been proceeded with at least Alrican 
partially uncler the Concessions Ordinance, we find that IIwicultural or arboricultural No. 104~, 
concessions arc included as a recognised class of conceSSlons operatmg under the p. 33. 
Ooncessions Ordinance. So, too, the Order in Oouncil of April 11, 1905, referred to See notes by 

by Sir H. Belfield, and commented on in :Sir. vIT. Na]2ier's Memm:andum, shows t.hat ~~i~;j,H. 
grants for these p urposes were re\5arded as fallIng wrtlIm the defillltlOn of a concessIOn. p. 498 ~I 
Power is given to the Governor m CounCll by sectIOn 3 of the Ordll1ance to exclude Minutes 01 
from the operation of the Onlinance, subject to any conditions which he may impose, Evidence. 
any class of non-mining concessions. In exercise of this power, the OlUer in Oouncil bifra, 
\lbove mentioned excluded all agricultural and arboricultural concessions which p. 131. 

satisfi ed certain conditions. 
These condi tions were :-

(1) The concession must not involve mining rights. 
(2) It must be du ly stamped. 
(3) I t must be duly registered under the Land Registry Ordiuance, 1895. 

~' 2 
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(:1,) 1t B1lUSt, if it is iIl l1eSpect of an u,vea exceeding one square mile, have the 
consent of the Governor endorsed on it or on a certificate (sic) copy 
of it. The Governor ie err, powered to withhold his consent wi~hout 
assigning any reaSOR. 

131. Sir H. Belfield, in commenting on thi':l Order in Council, thinks that grants 
for the purpose of agricultlilre 'lind arboricultm·e are not within the s"op~ of the 
Concessions Ordinfl>nce. We think this io scarcely an ·accurate stMement of the 
position. 

Assuming that rugricultmal aRd u,rboTicultwral coucessions ar,' within the definition, 
we think that the result would be that a duly btamped and registered grant of 
the kind w010M 1le quite outside the Ordinu,nce i1 the area comprised in it was one 
square mile or under, but thaJt if it exceeded one square mile it would be within the 
scope of the Ordinance, unless the consent of the Governor was obtained. 

13~. The Order in Council was amended hy a further one of the ~St.h June 19 [3, 
whiGh required the consent of the District Commissioner in cases whme the area of 
the concession was one square mile or under. In his statement of the objects and 
reasons the Attorney-General said :-

", It is necessary to ensure thnt natives se lling their farms should have the assis t1mc'e and protect,ion 
o£ a.n experienced person to prevent unflLir bnrgains and preveut people from !~cqll iring or getting the 
option of acquiring n.nu holding considemble ex tents of such lands just for tbe purpose of holding as a 
gn.rnble iu the hope of Cl·eaLing a fiQti tious value :tlld thereby obstruct.jng the use of the land," 

133. The attention of the Committee loas been dra.wn to a decision of the Privy 
Conncil delivered on the 29th April r914, in the case of the Wassaw Exploring 
Syndicate, Limited, v. The African [{ubber Co., Limited, and we have been favoured 
with a memorandum on the case by Sir W. B. Griffith, which is set out on p. 305 of 
(.he Papers laid before the Oommittee. 

The facts were a.s follows :--In 190G the African "Rubber Company obtained a 
concession whereby five sq uai·e miles of land were" granted let and demised" to· them 
" and all rubber vines, fruits, trees, root and grass rubber, timber of all d0scnption, 
" and surface rights and property in the said surface land and premie8s.·' The 
demise included all mines, mineral substances, precious stones, &c., and gave 
power amongst other things to do all matters and things so absolutely and IlJIectil'ely 
as if the African Rubber Company were for the time thereby" intended to be demised 
absolute owner of the fee silllple." As to timber the Company had power to fell and 
carry away" all trees, t imber, sIn·abs and plants, either for the purpose of carrying 
" on the works of the lessees or for the purpose of sale. " 

In 19()9 the appellants, the Wassaw Syndicate, obtained a concession, part of 
which related to the same land as had already been the subject of the concession to 
the African l1ubber Company in 1906. 

This later concession purported to "demise and g'eant the land together \\"ith all 
" the mines and minerals therein" for ninety-nine years. The Syndicate were given 
power amongst other t.hings to take and carry away minerals, and also to fell and take 
awruy timber for the nse of the steam engines and Hlacllibery used in the said mines 
nnd for the erection and maint.enance of any buildings, &c. 

The Wassail' Syndicate "promptly" applied fvr and obtained a certificate of 
validity. 'l'hi.g cer(.i~cate was dated January 4th. 11)10. 

At the end of 1909 tbe African [lubber Company (the re~ondents) also took 
steps to apply for a certificate of validity for their concession which, as above sGated, 
was obtained in 1906. This application was opposed by the ,Yassaw Syndicate (the 
appellants). The Sllpreme Court of tbe Gold Coast, on July 29th, 1912, affirming 
the decision of the court of first installce disaHowed the oppositioll to Ihs grant oJ 
the certificate to the African Rubber Company, and t.he appeal to the Judicial 
Committee was against this disallowanoe. 

The contention of the appellants, both before the Supreme Court and the 
Judici al Committee, was that by section 23 of the Concessions OrdinaLce "a certificate 
" of validity shall be good and valid from the date of 'such certilicate as against any 
" person claiming adversely thHeto," and that conseqnen"tly they were elltitled to 
the exclusive ]1ossession of the land which had been previou8ly demisee! to the African 
Rubber Company, and to treat t.he respoI1dents as mere trespassers on t.he lane! to 
the surface of which as well as to the mines and minerals contained therein they 
claimed to be entitled. 

It. was admitted throughout, the argument., both in the Comts of the Gold Coast 
and in the Privy Counci l, that, in so far as rights covered by the Concessions 
Ordinance were concerned, the fact that the a.ppehlants had obtained a cert.ificate of 
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val idity on Junnaq '!th, UllO, gave them priOl'ity oE tetla over a ny similar r ights 
purporting to have been granted to the Tespondents hy the Concession of 1 DOG It 
was not dispnted that the certifi c,tte of " al idit~, cOlweyecl to the appellants the 
mining rig hts a lld such wrface righ ts as to t imber and otllerwise as are incidenta l to 
mining, and that to th is extent the certificate of v", lidity d id override the prior 
Concesiioll of 1906. 

With regaTd , however, to the r igh ts other than llIining rights 0 " 61' the land as to 
which t.he appel :ants claimed priority by reason of their certificate oE valid ity, the 
Judicial Committee held that the cert.ifkuta of vali dity did not give the appellants 
any such prio rity. But the Judicial Committee went further, for it expTessly stated 
t.hat the defi nition of " oncession " "does not extend no a demise of the s llrface oE 
" the land. nor does it extend to a sale or lease of the hl>l1d itself. Ji:ven if the lease 
" were construed as a demise of the land it is something which is not a concession 
(, and to which priority under the Concessions Ord inance has no application. " 
'With regard , therefore, to the demise of the lanel for purposes other than mining, 
section 23 of the Ooncessions Ordinance and the certificate of validity gave the 
appellants no right of p riority over the pre"ions uncertified grant. 

134. This decision, as Sir W. n. Grillith points out in his memorandum, overrnles Africa" 
the view which ha;; apparently been taken by the Sup!'eme Conrt of the Gold Coast No. 1018, 
ever since the passing of the Ooncessions Ordinance as to the meaning of the tel'm p. 305. 
"concession." It is now obvious that the procedure under the Concessions Ordinance 
does not apply to any rights over land except those specified or implied in the 
definition of "concession" in section 2. Consequently lanel sold or leased for building 
or residential purposes would not be within the ordinance, and does not require the 
con firmation of a certificate of validity. Sir W. B. Grif-lith refers to the decision of 
Mr. Justice "ficol a bove referred to in para. 127. and further points out that t.he 
Legislature has in two ordinances recognised tlla.t a sale of l,md is a concession within 
the meaning of section 2 of the Ordinance. He suggests that some "definite action 
" be taken to get riel of this awkward posit;ion " which resultB irom the apparent 
conBict which has arisen bet"'een the ruling of the Judicial Committee and the 
long-established practice of the Supreme Conrt. 

We do not feel caned upon to specnlate as to th~ effect which the recent decision 
may have upon certiticates of validity aheady granted, bnt we think that the objec· 
tions to which we have referred point to the nrgent need of slIch a change in the 
methods of transFer of rights over land in the C1-old Coast as will ob"iate the 
difficulties and uncertainties which are involved in the proceuure set lip by the 
Concessions Ordinance. 

We hope to suggest an amendment of the law under which, in the future, similar 
difficulties will not arise. 

" 

Options and Prospecting Licences. 
135. Besides the terminable rights over land, in the nature of leasehold interests, 

whieh can be validated under the Concessions Ordinance, that Ordinance includes by 
section 2 in the definition of "concession," the gran: of an option to obtain a con­
cessioll of any of the rights over land specified in the ordinance. The duration of 
the right to exercis~ an op tion is confined to three years. These options have been 
mainly granted for mining purpOSE:S, though there appears to he nothing to prevent 
the validation of an op tion for any clas~ of concession. The granting of OptiOllS 
has been found hy experience to be open to grave objections. 

SiT H. Belfield's view is thus expTessed :-
"The object ion to the recogni&ion of options is that they cau be made use of by ullscrupulous specu- Report, pnl'u. 

lators and promolcrs to persuade people LhfLt they have property to sell which is not in fact at their 73 [C t 
disposal. So long n..'; a person can obtaiu for a. slna,iI sum nn option of selection for three years oycr nn 6~78.J (/ 
extensh"e area., he is able to acquire n. docnment \V"bieb may be accepted as a title by people ift Emope 
not com'crsao.t with the condi tions of tCllure in the ColoBY ~uch a document is thus illYCsted witb a 
marketable value to which it is lJot entitled, a.nd it is only 'wllen it has c1Hlnged hands that tbe purchasers 
discover that tbey (l"re in possession of nothing more Lhan a I'i;rht of select ion cOlltingsnt on the disburse-
ment of a furth er substanbiuJ su m. Presumably, rc(:ogllit.ion was given by the ordill !:'~cc to this form of 
interest in <:oll sequellce of repl'esentations that time must Le allowed and faciJilies given for the examinut.iou 
of like ly arpa, .. , before select.ion ca.n be maue. Thi~ is undoubtedly ne~essal'y, but it is Dot necessary aud 
it is DOt desirable that the fu,cilir.y should take thp. form of Ull option. The time required by the miner for 
examin;'tion ot the lund. and his right of ultoimate selection, cu.n be secured to him by remodelling the 
system of prospecting licenl!es in a manner ",'bieb I shall explaill lllter on, so that, while his legit,imo.te 
interests ure protected, he 'will be afforded no opportunity of foisting upon a credulous public a document 
which O"ives rise to misconception a.nd is instrumental in causing pecuniary loss. Whatevel' form of procedllre 
is adop~ed in the future, the practice of granting opttoos should no longer be countellanceu." 

F 3 



Hunt.993." 
!:J 85.# 

Heport 
para. 59. 

_IHCJlort, 
para. 36. 

46 'VEST .AFRICAN LANDS COMM ITTEE : 

M:t ... Giles Hunt, in the evidence before Sir H. Belfield, spoke of the danger of the 
misuse of options for fraudulent purposes. 

He stated that his own practi~e was to take a lease of the land for three years 
instead of a mere cption. Such a lease would include a power to prospect and a 
right to take a lease of any par t of the land up to the statutory limit in re,spect of 
area for a period not exceeding ninety-nine years. The object of this methbd is to 
sa£eguard the t itle of the gF&ntee of the land within which it was desired to select &n 
area or to prospect. 

136. We agree with Sir H. Belfield that the practice of granting options should 
be prohibited by law. vVe also think that the practice of granting leases merely 
f() l ' the purpose of prospecting and obtaining a r ight of p];e-emption is undesirable. 
All that seems to be needed is a right to prospect by means of a licence under 
proper 'regulations. VVe may point ont that the Ashanti Concessions Ordinance of 
1903, so far as regards transactions taking place after tbe commencement of the 
Ordinance, prohibits options with respect to minerals and precious stones. Why 
this amendment of the jaw was not extended to the Gold Coast does not appear. 

We deal with prospecting licences in connection with mining. (See below, 
paragraph .215.) 

PROCEDuRE FOR OBTAINING AND VALIDATING A CONCESSION. 

Application tor Concession. 

137 . As we have seen, one of the grounds of the opposition of the nati,'e chiefs 
to Sir W. Maxwell's Bill was that it prevented the natives from dealing directly with 
the grantees. The Gold Coast Concessions Ordinance was intended to leave the 
native chief free to make his own bargain direct with the applicant for the con­
cession, usually a European or a Europeau company. In this respect, as we shall 
see later, the Concessions Ordinance differs widely from the law and practice in the 
other West African dependencies . 

As 'il'e shall see later, when, after the experience of three years of the working of 
the Concessions Ordinance of the Gold Coast, a measure on the lines of that 
Ordinance was in troduced into Ashanti, it was found necessary to introduce the 
precautions of a meaSUTe of executive controL UlJfortunately, hO'il'e,'er, no corre­
sponding amendments were made ill the Concessions Ordinance of the Gold Coast. 

The working of the system, established by the Concessions Ordinance of the 
Gold Coast, of leaving the chief and his elders free to make their own bargains, 
has been much commented upon both in the evidence given before us and that 
collected by Sir B. Belfield. Sir H . Belfield states the practice thus:-
~' The applicant for u concession, in toe first instance, approar:l,,~s the chief of the <listrict, either 

personally or through the agency of a law~'er, and describes t,Q him and his elders, orally, and through an 
interpreter, t,he situation aud Ufea of the laud which be desires to acquire, and rhe purpose for wbich 
be wallts it. '?tTheu the chief has been made to comprehend these particulars as far as possible, and has 
expressed bis willingnc5s to grant tlla laud, toe partie::; proceed to bargain as to the amount of can· 
siden\,t ioLl money and f("ur to be paid in respect. of it. When terms bave beeu fin.:dl)r settleJ. aU details 
a.re embodied iu au inderllure or deed of agreemcnt. written io the EtJ~lish Inngullge, whicb is usually read 
oyer ;'\lll1 explained to the cLief and his conncillor:s by the Engli sh-speaking clerk, but us Ihese documents 
ba\'e IUmullJ been drawn in the complex hlllguuge employed by conveyancers. the value of [he explanation 
givell h.Y i\ snperficially educated l·\..fric!ln may be le ft. to t ile imagiulltioll . Finally , the docllment is sihrned 
in duplicare by the respective parties, and olle copy is retained by each." 

Need at Exe~utite Advice a.nd Supenision at ea,'Zy Stage . 
..; 

13R. Strong comments have been made both by Sir H. Belfield and by many of 
the witnesses called before us, on the importance of the chief and his counsellors 
having the benefit of independent assistance at the hands of the executive government­
before tbe serious step of alienating t.he lands of the community is taken . With 
regard to the present practice Sir H. Belfield says :-

"One yery obvious disadvantage j\ttendant on the present system of disposition of concession land by 
t,he chiefs and e ldl:!rs is found in the fact. that nil the uego{iations preliminary to the exer.ution of the 
indenture or deed of agreement are conducted either directly between the applica.nt and (be chief, or 
throuO'h the medium of a lawyer reta.ined by tile former. The chief is usually able to ascertain t:he 
propo~1l11:i and requirements of the applicant onl.\' with tile assistance of an interpreter, who is g~nemll~' 
in tbe service of the applic~nt nnd more mindful of bis interestl:l than those of the landowners. Tbe 
knowledge of tbe sitllntion anJ area of t.be laml npplieu for which is derived by the phiefs from the 
statements made nt. sllch inten-iews is of n very sketchy descriptiou. The prevulent igllornlll'c regnrdiu!Z 
bounJaries and arcas prevents Their realising the uue position and extent of what is applied fo1') and the 
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only point whieh llppeo.l s to them l\l'I being of impOl'ttmce is Lho nmOl1nt o f Lhe aons idern.tlon money n.nd rent 
which cun be sccured us tho resul t o f th e bargain. I t is not ~:H1gg'osted thn,t, in rtll CI\IJOIJ tho nnli\'o!:l I lI~"o 
been persuaded lO pft l·t with t,heir IlInds upon tOl'lllS loss oquiwblo t l.:mn Lhose w hich !:!ilO11 ld hove beon 
secured, bu t slI oh hns certain ly been the cnso in somo ill !)tances, aod no nrrn.ngemoo t alln bo cons ide red 
sftt.isfactol'}' which does not ensuro tha.t tile chiefs ~hall receive Itch ' icc I\ud !\SS l stl~n co fro m some di s illtorodtcd 
pen,on coguisn nt of rhe s it,ulLtion and cond ition of the land nppl ied for Ilnd competent to fo rm t1 pt'llc l,ical 
jlldgU1e.o!.t of whnt mny rensonably be. lonsed ~nd whut should be paid for it. I have beou informed thn.t 
cases luwe occurred iu whicb the cillef has been sufficiont,ly alive to th~ fnet of his own inn,l;iliLy to jud ge 
for himself to rw ve insisted tha t tho dmft ngl'eemcnL shollid 1; 13 co.)lls iliercd and expln.illed to him by the 
District COllllUissioner before appending his sigul\,t,nre to i L" 

This st.age in the proceedings is also described by Captain Lees, the Director of 
Smveys, in a passage which has aheady been quoted, as follows (para. 12-1) ;-

. ' "The appl'icn.nto f\,ppro,\'CI)es the ch ief of bhe disbl'ic~, nnd til e terms as to area, eons ide l'll.lJion mon oy, 
Occ llp!ltion and min ing rents are setbled. the ronts being s nhject (0 revision by the Court; these tonns aro 
embodied in. a tleed, drawn up in complex langnage, t,he deed being 'iigned by both pa.rties, o ll e of whom 
underst~Lllds "ery lit.tle a,bou t it." 

Many other witnesses emphasize the importance of disinterested advice and 
assistance at this stage. The natives, according to Mr. Giles Hunt, are" qlliLe 
incapable of managing theil~ own affairs." The view of the Director of SIll'veys is 
that;- -

"Effective control fr()lfl the Yory commoncement of the bnrg:tining hetween the concessionaire and the 
grantor is yery desirable; the Dislrict Commissionel' and the Director of curveys should both be cOllcerlJed 
in thi:;:, iuitial 8tage." 

139. We agree wit,h the opinion adopted by Sir H. Belfield and generally held by 
the witnesses who have had the largest experience that in every case of an application 
for a grn,nL of rights over land by the ehief and elders or other representatives of the 
communily for any purpose whatever, lhe application should in the first place be 
made to tbe Governor through the proper channel. and his permission obtained to 
negotiate with the cruef. The proper executive officer would then act as intermediary 
betw'een the applica-nt a.nd the native authorities. and all the main proceedings would 
be under his supervision, and the native allthorities would have the protection of his 
advice. vVe shall recur to this matter in Part III. 

Pa11;ies to Concession. 
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140. It must be borne in mind that although the terms of the Ordinance would 
seem to contemplate that the" grantor" of the concession was an individual chief or 

. other person, the parties to the concession are, we believe, invariably the chief and 
his elders . In the Gold Coast the grant is commouly of stool lands, and the chief 
on the stool, together with his elders or council, are taken to represent the whole 
commuuity and to grant rights over the land which up to that time had been the 
property of the community. One of the matters of which the court must be satisfied 

- before granting the ~ertificateJ of validity is that the proper persons were made parties 
to the concession. (Section 11 (2).) In our opinion the question of the sufiiciency 

. of the partie~ and their representative character so as to secure tha t the proposed 
concession is in fact assented to by the community generally should also be a matter 
for the executive officer to supervise before the grant is executed. As, however, the 
question of the sufficiency of the parties may give rise to a question of title involving 
the rights of third parties, we think that when it does it may properly be referrerl to 
the judicature for decision. 

ce sp'eci­
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141. The procedure necessary to make ~ deed operative under the Concessions 
Ordmance is prescribed by Section 9 'Within six months after the date of the 
concession notice- thereof is to be filed by the grantee with the registrar of a Court 
of the Province within which the land subject to the concession is situate. All 
other documents relied on by the claimant in support of his title are to be filed within 
a period of three mon ths of the fi ling of the notice of the concession. Non-compliance 
with these provisions renders the claimant liable to a penalty of 5l. for every day 
during which the default continlles. It is the dllty of the Court to~cause notice of 
every concession so filed to be published in the Government Gazette. There is, 
however, . as we have already pointed out, no provision for the avoidance of the 
concession by default in filing the notice. Although the section we have referred to 
is imperative that notice of any concession must be filed in court, we are · told on 
the best authority that as regards both timber and· mining concessions" some have Hunt, 1078, 
" been worked for many years without even notice of the concession." The con- 1301-12. 
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cessions may be and "probably are registered" under the Registration Ordinance, 
IDlLt. although suc:h regQsn1'a~ion atfonls evidence of the existence of the concession of 
which notice ought to h ruve been given, it appears that it has not been tbe practice 
to enforce the filing of th e 11OJice. " There is a penalty of 5l. per day, but it is never 
enforcec!." It appears, therefore, thl1t it is by no mel1ns aIC ulilcommon practi~e in the 
Gold Coast to work concessions without taking the first step which is requirea by the 
Ordinance, an d no action has apparently been taken hy the Government to check this 
illegal practice . In Sir W . B. Grilifith's view a grantee who adopts this comse is in 
great danger, "and mmains in dangel'," having regard to the provisions of section 8, 
to which we have already adverted. 

Mr. W. H. Grey, an unolificial member of the Legislative Council, possessing a 
very lengthy experience of the Gold Coast, puts the matter thns :-

" At present a very large number of concessions are not recognised by the Gov~rllment hecause they have 
nob heeu passed thl'Ollgh tihe O(lllcessions Court, but they nre lega.], and :1ny new compa.ny coming ill and 
trying to get one of these cone(;ssions in order tlJ work it ca.n be ::>topped by the concesflion holders, 
although the concession has not passed tlnough the Concessions Court. There is a la.rge area of country 
und er coucession which in t,he Blue Books and G:o\'ernmen~ stMistics is altogether 19norE!d. If you ask 
for fi gures of laud un der concessions you wonld be sllppli p.d with fig ll res which are not accnrate, because 
the figures given \Yonld oIlly repre:-;ent concessions which haye already passed the Conc~$sions COlin, or 
which are at. prcsent passi ng t,lie Concessions Cuurt. There is a very large Mea of land the deeds of 
whicb are iu the lwnds of cOllcess iou holders, <l,ull rea.dy [0 be put before the Court whenever tben' ~s 
a boom." 

. I nquiTY by 'the COU1·t. 
142. Up to the time of the filing of the notice the transaction has been entirely 

private between tbe cll ief and his elders and the applicant. 
'W ith the fi ling of tbe notice the Court becomes seised of the proceedings. When 

the gazette notice bas appeared it has ull the appearance of an official notice of a 
·com pleted concession, and is frequently so treated for specula'tive purposes. Altbough 
t.he next step contemplated by the Ordinance is the holding of an inqu iry and the 
grant of . a certificate of val idi ty, it is very common for concessious to be worked 
without any further step being taken; and, indeed, the evidence shows that, at 
all even ts of late years, it has become a general practice to dispense with any 
application for a certificate of validity. 

An interval of thl'ee months must elapse between the filing of the notice and 
the" inquiry as to the validity of the concession." Provision is made for entering 
not,ice of opposition to the granting of l1ny certificate of validity (Bection 12). 

By section l-l the Governor lllay direct the Attorney-General to intervene in any 
inquir,. Si r H. Belfield describes the proceedings which take place npon the 
application of the issu_e of fl certific:ate of validity as follows :-

•• At thi s inquiry Lbo Court confines it:;elf to ascerta ining, by Illeans of such evidence as is nvailn.ble, 
whether Lbo proper persons arc pnr~ies to Lua deed, whether they thoroughly understand its content::;, 
whether the tern15 are reasonable and sufficient. and whethel" the c\l8wmnry right~ of the people hlwe been 
prot ect.ed (Section 11 ), ~ud if satisfied on all these points, proceeds to mu.kc ,UI order for the survey of the 
land, leaving flll't,ber ncnion in a.bcynnce nnLii t;IH1 slIl'yey has beeu completed a.nd the pla.n furui shetl . 

.• The order of survey made by the Court will not bec:ome operative, unti l the applicant Ims deposited the 
prescribed fees with the Director of Surveys, l!Ut, wilen such paymcut ua5 heen made. and the \YorK 
completed, nsnally aft,er a pn1lollgetl interva l of time, t,he Court will reopen ti,e iuquiryas soon as the 
pblns a..re before it. :\.ncl unl ess sOll1 e compli cat,ion uri .. '-65, will proceed to prepare a.nd issue a certificate of 
va.lidit.y to be nttac bed to Lho deed of cOlicessiolJ (Secl ions 15, 16). 

"Snch is the procedure in straig htforward c<lses in which no cOllflict of interest .nris~s, bll~ disputed 
cnses also occur i.n which oppo~ it,ion to the cla.im is entered (Sectlioll 12), when the inquiry will u.s.SllIlle 
tIle t\spect of nhe hearing of a (·j,,;1 su it) tibe proceedings flore II sually of u. prolonged nature, Uotld the costs 
become as beavy as tbose iucidenlal to other forms of litigation ." 

Condit-ions necessa,.y jar a Ce,·tificale oj Validity. 

143. The Ord inance of 1900 sets out certain condi tions which must be satisfied 
before the grant can be certified as valid . The most important, for the purpose of 
thi s report, are those enacted by section 11 (6), with tme object. of pNotecting certailil 
customary rights of natives over the area comprised in the concession. The rights 
specified are l(ghts in respect of shifting cnltivation, collection of fi rewood, and 
hunting and snaring game. When the practice of obtaining rights ll.llder the Cone 
ces,i'd"ns Ordinance to collect natural produce, especially the fruit of the oil palm tree, 
developed in 1911, the Government thought it necessary to give further protection 
to the customary rights of natives, and an Ord inance, No. 16 of 1912, was passed 
req uiring the re£us~l of a certifiCate of validity if the coneession grants QN purports 
t'l grant rights to collect nrutural produce" to the exclnsiolf of natives," or, ,. if it 
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" grants or purports to grant rights to renlove natives from their babitations within 
" tbe al ea of such conreRslon ." \Ve shall haye to reEer to these provisions in another 
connection (see para. 2:, 3 below). 

NaY;" ,"" of Interest pe,-nvittecl-nnder Concessions O?"(~.nall1ce . 

14'1~ Section 19 prohibits the issue of a cer tificate of vali dity of any concession 
which purports to confer any rigbt over land for a longer period Lhan ninety-nin e years. 
It follows, therefore, that no sale of the ownership of land C,Ul be vaJjJ ated unrier th e 
Concessions Ordinance. The Court, however, is not obliged to refuse a cer t ificate af 
vaJidity on the ground that the grant purpor ts to be a g rant of the ab~ol ute ownership, 
or for a period longer t,Qan ninety-uine years, but has power under tbis section to cut 
down an absolute-sale of land to an interest falling within the preseril)ed li mit. This 
power is frequently exercised by the cou rt. 

It may accordingly now be regarded as established law in the Gold Coast that 
tbe <,uly inter est in land which can be created under the machinery of the Concessions 
Ordinance is in the nature of a leasehold interest- that is, an interest consisting of 
rights over land which terminate at a fixed period . We think that this pr inciple 
should be adopted hereafter in-any legislation regulating tbe transfer of righ ts over 
lands from native communities to individual persons or to corporations. We shall 
refer in P art III. to the period of time in respect of which such transfer should 
.be allowed. 

Power to modify a Concession. 
14!i. Section 13 practically enables the Court to make a new bargain between 

the parties, or at all events to vary the old bargain in most important par ticulars. 
Under this provision, coupled with section 19, the Court may and sometimes 

does cut down the term specified in the concession, increase or reduce the agreed 
considerat.ion to be pa id for the right.s conceded, reduce the area of the land over 
which the rights are conceded, and, as in the instance referred t.o above, impuse 
conditions and vary the terms of the concession as it may think equitable. 

It has been pointed out that by the Concessions Ordinance the Government 
"not only admitted tbe native rights of ownership, but deli berat,ely permitted the 
" natives to retain their r ight to deal directly with persons wishing to aequire an 
" interest in the land." The provi5ions of section 13 giving tbe Court power to 
modify the terms of the original concession must be taken to be an important 
quali fication of the freedom of the native to make his olVn bargain. 

A case has been brought to our notice, wbich we shall refer to further hereafter 
(see paras. ~39 seq'), wbere under tbis section a variation of the certificate of validity 
was agreed on between the Government and the grantees of the concession, without 

--consulting the grantors, by v,hich terms more favomable to the natives than those 
contained in the original concession were validated. 

Contents of a Ce,-tificate of 11 alidity. 

146. By Section 16 a certificate of validity must state;­
(a) The boundaries, extent, and situation of the land. 
(6) The nature of the concession, that is to say to which of the classes of 

concessions enUlller~,ted in sec.tion 2 (see above paragraph 125) it belongs. 
(e) Any limitations, modifications, and conditions imposed by the Court. 

Limitation of A,-eas of conceded Lands. 

147. Section 20 of the Ordinance of 1900 provides that no eoncession shall be 
valid which purports to confer any rights over an area exceeding, if the concession 
is for mining pmposes, 5 square miles; if fo~ cutting timber or collectina rubber or 
other products of the soil, 20 square miles. Further, that no person sh-;;'ll hold, at 
0ll:e . time,. concessions tbe ~ggregate. area of which shall exc~ed, ~ the case of 
mllllll.e: rIghts, 20 square lIllleR, or, III the case of the other TIghts above re.ferred 
to, 40 square miles (sub-section 2). In the event of a concession exceedinO" these 
limits .the Court may iS~l1e a eertificate of validity in Tesl?ect of any ar~a, ' not 
exceedlllg the above limits, whICh the holder of the conceSSIOn may select within 
the boundaries of the conceded land. If this is done the Court is hound to declare 
the concession void as to the residue of the conceded land (sub-section 3). 
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" DU'lnl1vying." 
14!8. Evidence has been given before Us which point.s to the conclusion that a 

pl'actice has been adopted to some extent in mining concessions, and receutlyon a 
larger scale in concessions for the exploitation of palm-bearing land, for several 
I?ersons or corpomtions (which by the definut,ion olause are included in tte word 
"persoN. >0) to co",bine to acquQ['e areas of laud exceeding in the aggregate the 
limits laid down in the OrdiN.ance, so that the larger area may fJe man.aged in. the 
in.terest of the associated individuals or corporations. By this process the spirit, if 
not the letter, of the Ordinance is disregarded, and rights are enjoyed by the 
associated grantees. acting in one interest and practically under one management, 
over areas far exceeding in the aggregate t lD.e limi ts allowed to one " person " by 
the Ordinance. '11his p ractice is known by the name of "dummying." In. reply to 
an. inquiry on this su bj,ect made at the reqnest of the Committee the Acting Governor 
of the Gold Ooast, in a despatch dated the 20th December 1912, forwarded a report 
from the Secretary for Mines comain.ing the following statements :-

"There is no doubt thM it has been and is tlbe practice of persons to acquire from the chiefs larger 
area.s 1ill;i,u ~hey are ennitled to under section 20 of tiLe Uonces$ions Ordinance, bub, a.s a: rule, they give 
their 0'''11 names, as, uppurently, until the certificate of validity is issued, no a.titempt is made hy the 
registrars fil ing concess ion uobices to confi ne the areus held by anyone person to within the limi rat.ions 
of se6tioll 20, and 1 do lIot know whether the registrars would have the power to do so. After con­
cessions have obtalued elIeir <:ert.ifieates of validity I do not tlIink that. the Court, as a rule, is in a position 
to know the area of the land already held under certificates of validity by 'the persoll apllying for a. 
ll ew eerbificate of validity. H owevet', \y ir.b the exception of the A:;hauti Goldfields Corporartion, which 
has a spedal agreement, and those concessions which are cxempt\~d under seetion 20, subsection 4, of 
the (;ollces!'liollS Ordinance, I do not thiuk that hue toOal area of land held by certificates of valid ity for 
mming purposes by allY one person in hIS own ll.l.me amounts to Ul ore than 20 sqnare miles. 

"There have been cases ill whieh comranies holdiug larger areas than "they are entitled to bold under 
the Concessions Ordinance have managed to retain these areM loy floa.ting subsidiary companies and 
alloc,ttillg pa.rt of the lueu.s to eae-h of tuese subs idiary companies, which take no active part iu working 
the arret~ acquired, but 1 do not see how sllcb a.n action c.m be prevellted, 

"Also I have no t10ubt tbat <:omp!l.uies have ill some cases managed to control Jarger Areas than 
t,hey ar~ entit Led t:::I by usi ng Olle of t,heir agent's lltl.mt!S as the owner of the COllct:ssion for w hich 'the 
cenificate of valid ity is being a.pplied for, but it would be very difficult to prove this." 

The Acting Governor also enclosed a li st of appli cations for survey furnished by 
the Director of Surveys, "which seems to indicate the existence of 1:he practice in 
questiou." These, with the observations of the Director of Surveys thereon, will be 
fouud in tL6 Papers laid before the COlllmittee, p. 35 . 

149. In order to test th e efficacy of the section in question, the Governor of the 
Gold Coast, in a case to which we shall again refer (see para. 230 bGlow), d irected 
the Attorney-General to intervene and to oppose the validation of a conces3ion taken 
by Messrs. Joseph Crossfield and Sons, Limited, on the ground that they were closely 
associated with Messr,. Apol, Limited, who were alrea~y the holclers of similar con­
ces-sious, the aggregate area of whioh exceeded 20 Rquare miles, and that any further 
valid ation would be contrary to the "pirit of the sect.ion now under discussion. The 
claimants admitted that there \vas a financial and directoring connection between the 
companies, but claimed that tbe (Oompanies heing separately incorporated and regis­
tered under the Companies Act, were separate entities, and so did not contravene the 
Ordinance. The point was decided in favour of the claimants. . 

It is obvious that more effecti ve pro"isions against the practice of dummyillg than 
those contained in the Ooncessions Ordinance arEl needed. 

Registration oj Oe7'tijicate and e.ffect oj Oe,·tified Ooncession. 
150. When a (;ertifi cate of va.tidity has been obtained it is registered under the 

Land Registry Ordinance, 1895 (secti ')n 15\ and is good and valid from the date of 
the certifi.cate as against any person claiming adversely hereto (sectlO11 23) .. 

We Lave already seen in paragraph 1:33 thwt the. last-mentiOned seetaon was the~ 
subject of discussion by the Privy Cou'ncil in the important case 0f the 1,Yassaw 
Exploring Syndicate, Limited, v. The African Rubber COlnpany, Limited, where it 
was pointed oVe that priority was given by the secti'Jll to rights coming within the 
definition of a toncession. Consequentlv, in so far as rights outSIde th~t defini~ion 
are conferred, their priority must be determined by the rules of law e"lstlllg at the 
date of the ordinance, and would therefore chiefly depend on the Land Hegistry 
Ordinance, 18()5. 

151. The nature of the rights conferred by a cert,ilied concession has been the 
subjr,ct, of considerable douht. It 111ust, of couorse, turn to a considerable extellt on the' 
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language of the concess ion, but the Ord inance would br a guide to t,he legn,l cO l1str ilct ion. 
It will be remernbAred that in the case before the Privy OO llllcil t,he "pp~llants' conces­
sion purported to demise and grant the lnnd , together with all t ile mines and mi n~rals 
therein faT ninety-nine. years, and gave the concess ionaire" Lu ll, free and excll1si ,'o 
liberty" to do what was necessary for miuing purposes. The Pri vy Can neil held that 
the terJ,s employed in t,he lease were not of snch a character as to give the conce -
sionaires a demise of the land i tself with the excltl sive possession for nillety-nine years 
thereof. They were" mining lessees," but the concession was" for one specific and 
particular purpose," the r ights of mining which were the subject of tb e grant were 
of "a strictly limited nature," and,.snbjeot to the concessionaire's" miniug needs, " 
the native grantor l'etaicn ed the r.ight. to grant concessions with respect to the lanel. 

This judgment is of considerable value as a gUQde to the construction on a timber 
or oil palm concession, but it has not sohed aU the difficulties as to tBe legal 
effect of grants of these descriptions. 

Payment of R ents. 
152. Under section 25 rents unrler a certified concession are to be paid to the 

Colonial Treasurer, who is to pay t.hem to the native entitled under the concession. 
Under section 23, in the event of the land reIened to in tho cer tificate or any portion 
of it becoming or being declared to be the property of any person other than the 
gmlltor mentioned in the cer tificate, the Court. is to endorse the effect of the 
declaration on the certific~te and to give notice to the Treasurer , presUlllably that he 
may pay to the true owner. Mr. G,jles Hunt points out that under the law as it 
stands there is no provision enabling the registration under the Land Registry 
Ordinance, 1895, of the endorsement of the cha.uge of interest. 

153. We have carefully considered the question, wRich Sir H. Belfidd raised in 
para. 110 of his report, nam ely, whether a portion of the rents payable to native 
authorities in respect of lands leased or granted by them for Iliny purpose-whethei: 
that purpose be mining, cocoa, or rubber culti~'ation, collection of oil palm frui ts, or 
anything else-should be retaioeq, to form a fund for use in the district from the 
lands of which the fund is derived. Reference ha~ been made to the matter by 
several witnesses who have given evidence before us. We are of opinion that the 
proposal is one that should be adopted in the best interests of the native population, 
the majoTity of whom, at present, derive no peconiary benefit from the alienation of 
their tribal lllinds, and we' suggf'st that 25 per cent. of the rents should be retained 
for this purpose. We think that the sums annually retained should be invested, 
say, in the Post Office Savings Banks. where they exist, in the names of two of the 
native authorities of the district concerned, and of the Provincial or District Commis-

__ sioners or other Government jlfficers. The money thus c011ected should be expended 
on some useful work of advantage genemlly to the tribe. It would, we think, be 
preferable, at IliOY rate in the first in~tancc, to employ it upon road construction and 
maiotenance, and upon the construction of bridges. At the present time chiefs are 
};equired to turn out their people. periodically, for the purpose of clearing those roads 
which have not been talk en over as Goyernment roads. It may not be possible for 
some time to discontinue this practice; bu t the formation of the district funds should, 
at any Tate, enable the Government gradually to improve the condition and quality 
of the roads in the districts concerned. 

Although we suggest that the money should be expended in the first instance in 
the improvement of roads and bridges as being works urgently needed and likely to 
prove of lasting benefit to the native inhabitants, the expenditure need not necessarily 
be limited to these purposes. There are other purposes which Teadily suggest them­
selves, such as sanitation, water supply, p1'Ovision of markets, and so forth, in fact 
anything hkely to be of pennanent use to the people concerned in the land from 
which the fund is derived. 

It has been suggested that the SUlllS retained by the Government should pass 
into the general revenues of the Oolony for use by the Public ,\V orks Department, 
but we do not regard such an arrllingement as satisfactory or fair to tpe cOlnmunities 
'concerned. 

Suspended Concess'ions.(1) 

li nllt, 1:33 1. 
ThorlHl rll , 
15,)G. 

154. Soon after the passing of the Concessions Ordinance the Supreme Comt G riffi th, 
became aw&re of the fact that a number of concessionaires, having got their conces- 14,450. 

(i) See Sir W. B. Griffith's Doto on UHung_up Concessiolls,ll Evidence; p. 497. 
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sions into Court or having reached the 01"(1er-fo1'-survey stage, stopped there, with the 
result that up to 1904 there were in the books of the Oourt some t.housan9s of part­
heard concession inquiries marked" adjourned sine die ." To remedy this undesirable 
state of things, section 6 of the Concessions Ordinance of 1900 was amended by 
seotion4 of the Ordinance 29 of 1903, by giving tbe SuprelJle Court power to make 
rules "for striking 0ut at , any stage inqniries ",Juch are not duly proskuted ." 
Rules were accordingry made for this purpose. Rule 19 provided thwt where an 
inquiry had been adjourned sine die, "the Court may of its own motion or on the 
" )notion of the Attorney-Geileral direct that it be placed on the cause list for a 
" certain date," and due notice bhereof given. This enabled the Court to take 
proceedings of' its own motion to strike out bogus or abandoned notices of inquiTies 
which encumbered the l,ists of the Court. 'Tlle effect of striking out the in'1uiries is; 
oy Rule )!J, that if no application to reins/.ate is lllade within three months, "all 
" proceedings with respect to such inquiry shall lapse and shall be of no effect," 
section 56 provides that, when proceediogs have lapsed, the concession shall be deemed 
to have determined as from the date of the lapse. . 

155. After the rules above mentioned hal Deen made, Si. 'vV. Griffith, then Chief 
Jtlstice, informed the Court that he proposed to deal under those rulllS with any 
case which had not reached the survey stage, aud that he would recommend his 
'hrother judges to ta.ke the same course. He explains that his reason for drawing 
this line at the survey stage was because in sueh cases, "claimants had often gone 
" to consideFable expense ;:1 bringing v11e grantors down to the Court ancl. in marking 
" out the land conceded ." He observes, however, that it waB "open to the Attorney­
.. General to move the Court to deal with such cases if the Government thought 
" that such cases ~hould be dealt with." Speaking of his own Court he says that 
up to the time he left (February 1911) the Attorney-General had taken no action under 
rule 19 a1 Accra. He furtheF tells us that "instructions were given to the Ohief 
" Registrar of the Court at Accra to issue notice8 under these rules in every adjourned 
" case which had not reached the order for survey stage, and, so far as I am aware, 
" with some special exceptions, every case in the Accra record books not carried on 
" to the oreler for survey stage was struck out." 

As we shall see from the Tables giyen in para. 157, concessions dealing with a 
total area of 10,279 square miles have been struck out by the Court up to the end 
of 1913, mainly, it may be presumed, under the procedure explained by Sir W. B. 
Griffith. Sir W. B. Griffit.h i" unable to say whether similar action was taken by other 
bra.nches of the SupreIlle Court or by the Attorney-General in these Courts. 

Except for the vigOTOl1S action taken by Sir W. B. Griffith himself, and perhaps 
other judges, we. bave no evidence that any serious attempt bas been made to exercise 
the powers gi veo by the O];dinance to prevent the sllspension of concessions, with 
th.51 serious consequences which have been pointed out i1 the evidence quoted above. 

Captain Lees, Director of Surveys, speaks thus of the position in Apri1 19I:; :-
" Once the notice of the concession has been filed with the Regi~trar and promulgated in r.he Guzette, 

thero is 110 obliga;tsioll 011 the pa.rt. of the concessionaire to talke Rlly further uctioll; he may bahl on to 
the land' under notice' for an indefinite period, hopiog' for a boom, or that some inuividual will acquire tbe 
land unuer a fresh inquiry number and then have to buy him out; the resul t is thnt a large area in the 
Colony is held undor notice, and thn.t people who m(;:ll.n business do not like to tuke up conce::isioll::i for fear 
of finding the expenses of acquisition vcry considerahly incre.ased by the nece::isity for coming to terms 
wir;.h some individual who has held t.Le land' under notice' for years, and done nothing to develop it," 

Unnotified Gmnts to Non-Natives. 
156. In some cases, as we have pointed out in paragraph 141, grants of land have 

never been notified in thA "Gazette," and have consequently not bep-n dealt with 
under the Concessions Ordinance at all. These grants would naturally be registered 
under the Land liegistry Ordinance, 1895, but registrwtion does not validate a titl~ 
w hicl. was not good before. 

So far, however, as a grant which is within the definition of a concession in the 
Concess ions Ordinance, but which has not been notified, is concerned, it appears to us 
that, whilst, on(,he one hand, there is not.hing in the Concessions Ordinance to invalidate 
such a grant. yet, on the obher hand, the concessionaire is under heavy penalties for 
failure to notify under section 9 (2), whilst he may be disqualified. from proving his 
title in court under section 8. 

So far as a grant is outside the definition of a concession, its validit.y, as we have 
aJready pointed out in para. 123, must be decided by the general law of the Oolony 
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independently of the Ooncessions Ordinance, and it may well be that some grants 
which were formerly couRidered to come within the defin ition must now, owing t.o the 
decision of the Privy Oouncil in the ~ase to which we have already refelTed in 
para. 133, be considered as outs ide it. and valid in law. 

Having dealt with the provisions of the Ooncessions Onlinance, and hav ing 
noticed' certain classes of cases in which the procedure contemplated by that 
Ordinance has not been fully followed or has been entirely neglected, we shall now 
proceed to deal with the character and extent of the alienations which have 
taken place under the Ordinance. 

O H,IRACTER fu'<D EXTENT OF ALIENATI ONS UNDER THE CONOESSIONS ORDINANOE. 

157. By successive returns hu·nished by the Gold Ooast Administration in response 
to r equests from this Oommittee, it transpires that in the first ten years of the 
operation of the Ordinance, i.e. , from 1900 to 1910, the native authoriti es of the 
Gold Coast alienated, according to notifications in the Gazette, 23,606 square miles 
of land (23,151 square miles for mining purposes and 455 square miles fo r "agri­
cultural and arboricultural purposes "). . Within the same period the courts struck 
out concessions aggregating 8;:&73 square miles. From the end of 1910 to the end 
of 1913, a further l ,502 square miles have been alienated, a feature of these more 
recent alienations being that they are for the most part alienations of smface rights. 
It will thns be observed that of their own volition, and acting in ignorance- we must 
assume-of the character and extent of the public rights with which they were 
parting, in the vast majority of cases for one year onl y short of a century, the chiefs <of 
the Gold Coast have in the past thirteen years alienated an area which actually exceeds 
the total area of the colony itself. This does not take into account the alienations 
to which they have consented in the last two or three years, and which have not been 
notified in the Government Gazettes. The present position is indicated in the 
following tables. 

Alienations of L and by Native AuthoTities, which have been Notified in the 
Government Gazette fTom 1900 to DecembeT 31st, 1913. 

Western Province. 

Character of Alienation. 

Period and Reference. 

1900-Deeember 1910, First ret.urn} Papers, p. 33 
Ja.nuary 1911-Junc 1912, Second return, Popers, p. 34 
Ju ly 19-12-December 1912, Third return, Papers, p. 72-3 
January I9 13-Juue 1913, Fourth return, Despatch 

July 24, P a.pcrs, p. 91. 
J uly 191 3-D ecember 1913, Fifth return, Despatch 

February 3, 19 14, Papers, p. 121. 

Total area alienated under notification 
Total area of Province 

Mir.iDg (Square 
Miles, disregarding 

Fl'aetions). 

12,241 
372 
10' 
lOt 

Central Province. 

J900-December 1910, F irst return, Papers. p. 33-
January 1911-June 1912, Second raturn, Papers, p. 3..1 
Julv 1912-December 1912, Third return, Papers, pp. 72-3 
Ja.n"uary 19 13-J une 1913, Fourth. return, Despatcb 

J uly 24,1913, Papers, p. 91. 
J uly 1913-D ecember 1913, Fifth return, D espu.tch 

F ebruary 3, 1914, Papers, p. ] 21. 

Total area alienated under notification 
Total area of Province 

• " Includes timber or other rights." 

3,171 
03 

Agricultural or 
Arboricultural 
(Square Miles, 
c1i~regardiog 
Fraction s). 

285 
476 
109t 
98 

130t 

Grand Totals. 

12,526 
848 
IH! 
108 

130 

13,731 square miles. 
9,723 

168 3,339 
112 145 
29t 29 
20t 20 

43t 43 

3,576 square miles. 
4,626 

t Henceforth designated as" timber or other concessioDs not· beiJlg miniug concessions." 
t Does not include II timber or other rigbts." 

G 3 
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Eastern Province. 

Charader of Alienalion. 

Period and Reference. 

1900-December 1910, First return, P apers, p. 33 ~ 
J anuary 1911-June 1913, Sec'ond return. Papers. p . . 34 
J uly 19112-December ~ 9 12, Third re~urn, Papers, pp. 7~-3 
None in Fourth return - - - - - -
J uly 1913-December 19 13, Filtoh retun;, Despa.tch 

Februa.ry 3, 1914, Papers,. p. 12 1. 

Mining (Squa.re 
Miles,disregardiog 

Fractions). 

7,7"38 
44 
10' 

Agricultural or 
ArboricultUl·al 
(Sqnare Miles, 
disregarding 
}I'ractions). 

2 

7t 

Grand Totals. 

7,740 
44 
10 

Total area alielU\!ted under notific3Jtion -
Total ar ea of Province 

Sq~are Miles. 
7,801 
9,986 

.. 1< Inc1lldes timber 01' other rights." 
t Henceforth desig,n8ted as " timber or ot.her concessions not· being mining concessions." 

The position at the close of 1913 may therefore be summed up as follows :­
Square Miles. 

Total area of the GoLd Ooast -
Total alienation of land by native authorities of the Gold Ooast 

which have been notified in the Government Gazette from 1900 

24,33fi 

to 31st December 1913 25,108 
Total area of alienation strnck out by the courts from 1900 to end 

of 1913 (Telegram 22nd April 1914) 
Total area remaining a,liena,ted on 31st December 1913 
Total area (being part o~ the last-ment ioned area) whose alienation 

has been validated by the courts up to 31st December 1913 

10,279 
14,~29 

(Despatch 6th Nla.rch 1914) 1,084 _ 
158. The situation set out above cannot be defended on any ground. The most 

serious feature, in our view. which it connotes, is the failure of the Government to 
protect the present and £ut11re generations of natives in their public rights. This 
inability is not disguised by the Gold Ooast Administration itself. " I t cannot, in 
" such circumstances, be said that the Government extends to the governed that 
" protection which duty demands that i.t should." , 

- Tile above sentence, which occurR in a despatch' from the Deputy-Goyernof Of 
tne Gold Ooast, lvfr. W. O. F. Robertson, to the Secretary of State, appears to express 
the position with accuracy. We agree with Mr. Robertson that this aspect of the 
question "is not affected by the consideration that a small proportion only of these 
" concessions have reached the stage of valid.ation." 

As Mr. Robertson st3Jtes: 
"The point is that the ordinance place:; li ~tle or no check on the alienation of their laud by the 

representatives of the native proprietors, so far n.s their action caD accompli sh t~lis object, .tnd t.bere is 
no indica.tion that the courts wonld ~ haye refused to render that .alieuation effective had the holders of the 
conces~ions been pr.epared to proceed ~Ilr~her with t'heill claim~.". 

Tbe courts could not have been blamed had they done so. The duty of the 
courts is to administer the law. 

It seems to us impossible to contend, in view of tbe evidence expressed before 
Sir Henry Belfield, and the general character of the evidence taken by ' ti, e 0001-

mittee, either that public rights are safeguarded under a system which exposes the 
chiefs and their councillors to the temptation of sacrificing those rights for tempol'a.ry 
pecuniary profit, from which in the generality of cases the mass of the people do not 
even rp.ceive a share, or again that the chiefs and people of the Gold Coast are 
sufficiently fai·-seeing or acquainted with English land measurements to be able to 
cope with the situation which has been created by this form of El1l'opean enterprise. 
T1le mere ext.mt of the land alienated is sufficient to dispose of such arguments were 
they seriously advanced. 

159. It must be borne in mind that, although the Privy Council has recently' held 
that there may be two or more concessions. in respect of the same area , yet in the 
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case of all concess ions prior to the passing of Ordinance No. 16 I)f 1912, to which we 
have referred above in paragraph 143, the righ ts reseTV ed for the natives in thB 
concess ion deeds werc lim ited to shifting cultivation, the collection of firewood, and 
hunti ng and snaring game. 

Mr.,Orowther, in his ev idence before Sir H. Belfield, stated: 
"I do not think the chief:; have the slightost idea. of the Gxteut of the In,nds they I)..re concedi ng. T boy 

probably hnve no conception of w hat a sq uure mile iii. . . . 'rh ey merely !3eek mouey and hnve 11 0 

a.pprecia.tiull of the vnlne of the lund." . 

Mr. Hutton-Mills, the senior unofficial member or the Legislative Council, said:­
U 'L'he cbief:; have lit.tl e cO llceptio ll 1to what extent alienation has proceeded." 

Mr. Gough. Senior Puisne Judge, said :-
" I do uot, th ink that tihe chiefs ure cogni:&~"nt of the (I,reas tbey gmn t." 

Mr. Grimshaw, Acting Provincial Commissioner , ,;v'estern Province, stated :-
t. Ko portion (of the Coils idemtion mouey) goes to the bul k of the peopJe. T'hel'efore, so fa!· as Lbey 

a.nd bho:sc wbo follow them are concerned, tbey have 10.$t the Ilsa of t.he Ia.nd witbout having received a.ny 
compensation or materia.l benefit.1! 

Mr. Adams, Acting Solicitor-General, gave it as his opinion :-
c'l think the chief, in alienating tb~ land, bas no knowledge of the area he is conceding: if he bad he 

would I)fLeo reduce the area." 

Mr. FUl'ley, Provincial Oommiss ioner, Centr",l Province, stated :­
., The chiefs never know the value ~nd extent of the land they alienate." 

One chief deposed to having alienated a quarter of h is" stool " lands, i .e., as we 
have explained elsewhere, of the community land belonging to the tribe. Another 
admitted that he had disposed of" 8Ibout one half" of the" stoollallds." 

Ohief Mate Kole stated that he had " personal knowledge" of a case where a 
chief had granted" 32 concessions of 4 square miles each , at a rent8l1 of only fiOt. each, 
" thereby depriving the people of permanent cultivation over the whole of this 
" extensive area." "The Government," ke added, "should not allow t.he chiefs to 
" do this." 

In a memorandum communicateCil to us, but llOt printed (see above, para. 84), 
Mr. E. C. Eliot, la te. District Commissioner in the Gold Coast, speaks of the" mulcting 
" of t.he rights of the community by fUTther inroads on the rapidly decreasing ,upply 
" of common land." Referring to the helplessness of the mass of the population, 
he says:-

., Even should those interested in the land in question be coguizant of the transaction, they cnn be 
accommodated ou other stool lana, not yet leased or so ld , 01' alloweu to remain temporarily uuder the 
proyisions of sectiou 11 (6) of Ordina,nce 14 of HlOO, and certain ly it would not occur to tbem to object 
actively to the dimiuution of their common land until they beg in to feel the actua.l piuch, i.e., until the 
time arrives that the common lalld wil~fail to calTY all the subjects." 

This officer proceeds to explain in an instructive passage that "the chiefs have 
" bne thing only to give in return for the allegiance of the subject," viz., an allotment 
of land, that, if this privilege of their position disappears, "having nothing to give, 
" they can eXpflct no return," and that" the eventual result" must be that they will 
become mere fignre-heads, or even cease to exist, '.' unless measures are L:1ken to 
" secure sutlici",nt common land for the needs of each community." 

The Rev. F. Lochmann, of the Basel Mission, states that chiefs have parted with 
land without the knowledge of their subjects, and that their subjects " have to 
re-buy it again." 

Mr. Crowther declarp-s that-
.. The pecuniary ad"antage of land to Europeans has tempted the chiefs to avoid the duty of consulting 

their tribes, and to assume rigllts over the la.nd to which they are not on titled by the cUlitoms of t.he 
country ." 

160. We are glad that the suggestion made by the Secretary of State in his despateh 
to the Governor, or February 1!5th, 1913,(1). has been acted upon, and that the 
Provincial Commissioners have been instructed to call meetings of the chiefs and 
people and to explain to them" how much of the tribal land in that Oolony h:1~ 
" been alienated by concessions, and the consequent risk of native eIll erprise being 
" crippled." . 

But we are satisfied that such warnings must in any case prove ineifecti ve so long 
as an efficient control upon the alienation of public rights is not exercised by the 

. .Government, as is the case in all the other British West African dependencies. 

(1) Letter to Commissioners of ¥lestern, Eastern. and Central ProYiuce~, May St-h, 1913. 
despntch from Governor, October 19 13 (African No. 1048, p. lO;j). 
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161. That the future of the natives of the Gold Coast has not been· compromised.to 
the full extent to which the improvidence of ~heir chiefs has exposed them is largely 
attnbuta,ble to the collapse of the gold mlUlUg fuoom (referred to lU para. 121) and 
to the congestion in the courts. But as will be seen from the tables printed above 
ad'ber a,llowing for the concessions struek out by the courts, II>n area oE 14,829 squar~ 
miles remains legally alienated, of which 1,OM square miles have been VCdlidated, 
leaving a tota,l of 13,745 square miles which, under the influence of a renewed period 
of activity in Gold Coast mining shares on the Stock Exchange, may still be pressed 
forward to vailidation. These figures, which are based upon the returns furnished to 
the Committee, are slightly different from Captain Lees's figures, who, working out 
the position by a calculation based upon estimated averages, reaches the slightly lower 
total of 12,229 square miles" 4eld urnder notice in the Colony." Whatever the' r:ght 
fi gure, it is clear that concessions affecting more than half the total area of the 
Colony may, under the infihumce of a renewed period! of activity in Gold Coast minino­
shares, be still pressed forward for validation. '" 

UNSUI'FABILITY OF JUDICIAL AUTHORlTY TO EXERmm EXECUTivE FUNCTIONS. 

1132. The evidence which has been laid before us points strongly to the con­
clusion, that the Legislature bas charged the Court with duties which properl.v 
belong to the Execu ti ve and which can not sat,isfactoril y he performed by judicial 
authority. 

Sir H. Belfield, speaking of the duty of the juilge of the Concessions' Court, 
8ays :-

" The first stage at which t,be Conrt. takes part in t,be proceedings is t bat in which tbe judge issues his 
orders for the a t:.te ndauee before him of those persons wbose evidence he may deem to be necessary. In 
milking such order he suffers from :L disadvanlage inevitable to bis position. His Court aud i.'tat:.ion is 
situated at a considerable distance from the locali ty in which the concession area is situated , H e bas 
no personarl knowledge of the laud, or of ~he people who o'vn the land and are responsible fllr its 
disposal. He is depenl\ellt for information as to the proper panies to be summoned on the names which 
::t.ppear on the deed of grant, poss.ibly supplemented hyothers supplied by the ap plicant or his counsel. 
He does the best he can nnder the circulllstances to eusure the Motenda,nce of all responsible persons, 
but it is always possible that t,he namc of some material witnesses lUay be omitted. Compare this with 
wha,t woulJ take place if the inqu iry were in t.he hands (If an execnti\Te officer. H e would be the officer 
responsib le for the admin ist.ra.t.ion of the disr,rict. He would nUlJke himself acquainted w ith the situation 
and condi tion of the land applicJ for by personal examination. H e would know, and be known by, the 
chief a,nd elders of the tr ihal owners , and wOllld be ill a positio'n to determine with exactitude wbo are 
the persons to be consulted," 

II La,ter on, when the inquiry is uuder way, the judge is required to"'mitisfy himself of the adequacy 
of the con~idemtioll pu,ill for the concession, but no sca.l e or stoauda.rd of a.Jequacy is laid uowu for his 
guidance, Ilnd there is, as a rule, llO ev idence before him whICh hears on the subject. In the absence of 
suc h a!';s istallcc, and of any testimony indicative of the "alne of t.he property, it i::. diHicnlt to see on what 
b:lsis his decision can be fntmed-~herefore, it is not surprising to hear that different jurlges have held 
widely diyergent views ~s t.o the amounts which should be paid, and in some case:: have made orders whicb 
t.he p;~rties have been unable to cMry out. Ooe i n:stl~nce h lti> been q\.oted to me in which t,he juuge rnised 
t he cons: ideru-tion money to a figure which, ill the:: opinion of the applicant, wa~ iu exces:s of the value of 
Ihe property. and he conseqlle!ltly wit,hdrew his application, only t·o be approached later au by nhe Ilative 
ow ner, who begged him t.o hold the eonc.ession at the lower price at which they had originally agreed. 
I do not, in this case, argue ~ha, b a more nccmate estlimatc of va.-Ine would be made by an execuLi\,c 
officer, bJIt I suggest that t.h9' ~tanda..rds of payment ord inarily expected IlntI made in resp6ct of tfifJel'cnt 
clnsses of concessions are now so generally recogniseJ (hIlt it should he pract:cable t.o prescribe rates which 
will be genera-II), nccepta."'61e. a.nd thus remove from tbe cont,rolling aut,hority the power of imposi ll g 
conditions which may occasionally beilr hardly upon one or both of the part.ies interested." 

Sir H. Belfield, when sta,ting the a.rguments brought to his consideration on the 
spot by the witnesses who supported and those who were opposed to the con­
tinl1ance of the present rehttions between j tldici al and executive functions in the 
admin istration of the Concessions Ordinance, thus states his view of the result of 
the evidence given before him :-

"Those who favour the retent,ioo of the present system are in a. minorit)", and their Sfatus Rnt! 
expe rience is not, as tl. rule, such :IS would lend substantia l weight to their expressed opinions. Moreover, 
thOf;C opinions are not nJwnys free from the taiut of persOluli bins, Ot of desire t·o retain pecuniary ndvnntuge 
for themselves," 

After summarising the argument on both sides, he continues :-
" Further, even tiho~e who Me st.wllch supporters of Lbe plleseut system are compelled to adm it (,hall 

procedure ulloer 'ibe Ordina.ncc is unduly prolollged anJ prod'uctiYe of expense. but are unable to offer 
suggestions fo!' h s improvement. They n..ppea,: prepared to n.ccept with. equ?"nimit ): the continuance of 
existing di sndvH,ntnges, and view with apprehe.ns ,ou any suggesblon of ameilorntlOll whIch does not preSerY8 
intact .he svstem of judicial control. 

H On th~ (It.her ha.nd. I find nmong tihose w ho!'>e experi ence (~ml position justifies me in atlllclling weight 
to their views a complete unanimity of op ini (;m in fu\"ollr of discontiuuing the present syst.em. They .dl 
recog ni:;c the disndvant-ages nttendall~ on the procedure laid down by the Ordinance, which htH'E' heen 
enumerated in the preectIing paFt of this HeporL. 'riley wOll ld welcome the introduct.ion of n schemo of 
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adminis tration which would cxpell it e the process of Il.\iollat,ion and reduce Lh e expense of fLCq lli sit.iou, I ~nd 
they seo the possibi'lity of n.tt'l\ining tha.t end by I,mnsfer of the jUl'iscl ict,ioll to Lh o ol( oCULi,'o Iwthori t·y, 
P ersonil..lly, I am convinced thu.t the procodure pl'ascribed by the Oo tlCess ions Ordinnn ce is CllIn\)(3I'dO me, 
nnd, in some insta.nces, JeEecliive ; til.Htt, it is nnuesimt>ze thll,t I1ho work sboll ill be en Lrustol\ to tho Judgos, 
bec:1.use they do not possess a,o), fil'st-band kuowledgo of the In.od with which Lhey nre den,ling, and beclLllse 
the ir decisions nro not open to revision excapt in contested cnses. I believe thM the work cnn be 
performed more e lfo ctively , I1\Ol'e ex pedit,iously, 111HI niore ecouomicall).'. if entrus tod to executi ve officers, and 
I recommend tlmt a system of htnd administration by the execlI liiyo be substi l,uted for that whicb n.t 
present pre\l~il 3 , ll 

163. Sir W. B. Griffith, who, as a member of the Legisl&ture, bad taken part in G ri ffith, 
the framing of Sir William Maxwell's Bill, fully admitted its defects. He was, he /<l,ld~-';IO: 
tells us, strongly opposeflJrom the first 1.0 the principle adopted in the Ooncessions 
Ordinance of assigning to the judiciary'powers whi ch, in his opinion, could only be 
effecti vely exercised by the executive. As, however, this policy was adopted by 
the Legislature chiefly with a view to concessions for milling purposes, he would not, 
so far as minjllg is concerued, alter the law':>; but, as regards concessions for other 
purposes, he would transfer the power of superintendence and control to the executive. 
Sir W. Brandford Griffit,h's " iews al'e, in our opinion, entitled to the greatest weigh t 
as regards the proper functiQus-Qf the executi ve and of the judiciary in regulating 
concessions of rights over laud in the Gold Ooast. 

I t is obvious that the duties imposed on tbe court by this legislation differ ,,-idely 
from those which are usually regarded as properly falling within the sphere o.f 
judicial authority. Such questions as the proper l imitation of boundaries, the amount 
of the consideration for the grant, the settling of the terms of the transfer, the 
adequate protection of the natives, are matters which, in our opinion, can only be 
properly regulated by the executive, subject to a referen ce to the Oourt in matters of 
title. The proper time for arrangiug these matters is before and not after the con­
cession is granted. 'fhe ascer tainment of the extent and character of tbe area over 
which the rights are to be granted and the proper description of the bouudaries 
should be matter of inquiry at the earliest stage. The adequacy of the consideration, 
if it cannot-as experience shows it cannot-in (,he in terest of tbe native community 
-be safely left to tbe chief and tbe applicau t, should be considered a~ the beginning 
and not at the end of the transaction. The question ·,'hether the rights applied for 
sbould be granted at all, baviug regard to the needs of the native community, and, if 
granted, what, if any, special provisions are reqnired to safeguard the interest of the 
natives, should be settled by negotiation in which the representative of the Govern­
ment should take part. As to the method of inquiring into tbese and similar 
questions, the investigation should be in most cases carried out on the spot, by 
personal interviews with the parties to the proposed concessioll, with sllCh knowledge 
as can be obtained ot . the area of the proposed grant so as to insure the proper 
description of the boundar.ies iii the deed of transfer. Generally the transfer sbould 
not go through without official knowledge of the circumstances of the case, tbe extent 
to which the rights hitherto enjoyed by the natives would be affected, and some 
securi ty that those now nominally represeuted by t.he chief and elders really under­
stand what the effect of tl),e grant will be. At present the court can only acquaint 
itself of the facts by evidence. When it is remembered that the court is often 
sitting at a place remote from the si te of the concession, more remote, probably, in 
time and ease of access than in actual distance, that some of the parties really 
interested must necessarily be absent, that the evidence available is often notoriouslv 
untrustworthy, that the effect of the vesting of the whole j urisdiction in the COUl:t 
is to a large extent to depl'i"e th6 tribun&l of assistance from the executive officers 
who may be acquainted with the facts,t we cannot avoid the conclusion that the 
L egislature has laid upon the Supreme Oourt of the Gold Ooast an almost impossible 
task, of which it should be relieved, ' and that the superintendence of the matters to 
which we have referred should be placed in the hands of the Executive . 

.. " J am Dot at all a fri eJld to the Concessions Ordinance. F rom the outset my O'pioion was that it was 
a huge mistake, and I st.rove my utmost for Sir 'William :Maxwell's Bill with amendmeuts; but now that 
the Concessions Ordinance has done all. its possible barm S{I far as milling is concerned and now that it 
can be worked so fltr as mining is concerned with ease (l..nd effectivtloess, [ am 0ppoded to its repeal so fur as 
r.egards mining:" (Minutes of E vidence, p. 496.) 

t See striking instances of this stated by Captain Lees, Director of Surv~ys. Papers, pp. 83 and 84, 
See, toe, a remr.rkable case mentioned by Mr. Crow ther, 14,l26-30. On the other hand Sir W. Gtiffit.h 
stated that it was frequently his practice, in an informal way, to consult th e Executi,·e. See Griffith, 
14,461-5. 
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REPEAL OF CON(}F;SSIONS ORDINANCE AND TRANSITORY PllOVISIONS. 

104. For the reasons stated in the preceding paragraphR of this Part of our Report 
we recommend that the C0ncessi01!lS Ordinance of tile Gold Coast should be repealed, 
and that a eystem of l:eases by the Dati ve authOl'ities concerned, supervised and 
controlled by the Executive, should be substituted for it. " 

We have ea·renllly considered the suggestion of Sir W. B. Griffith referred to 
above (paragTaph 163) that the Ordinance should be kept alive as regards grants 
of mining and timber rights, but we are satisfied that these classes of grants are also 
in need of regulation under an amended system, and we therefore are of opinion that 
Ille Concessions Ordinance and the various amending ordinanees and Orders jn 
COt~ncil relatin.g thereto should be entirely repealed, except for the purpose of the 
winding up by the Commission, which we propose should be created, of proceedings 
pending at tlie time of the !'epeal in respect of concessions then the subject of 
notification. We shall deal with the duties of the CommIssion in PaTt III. 

165. With the exception of the Forest Ordinance, we have now dealt with the most 
important Ordinances relating to land in force in the Gold Coast, and have resened 
this Ordinance until later, as we think it will be more conveniently treated in connection 
with the forest laws of the other dependencies. 

"Ve shall now say a few words with regard to Ashanti and the Northern 
Territories, and shall then proceed to deal with the more important land enactments 
which are on the statute bouks of the other dependencies. 

ASHANTl. 

Land for Public Pw·poses. 
It does not appear that any land is earmarked as Crown land, hut the Chief 

Oommissioner is empowered by section 33 of the Administration Ordinance to take 
any land required for the public service, the only compensation given being for 
growing crops, and for disturbance 'with buildings or works on or near the land. 

Land Tenu,·e. 
166. As in the Gold Coast, community land is known as stool land, and we find 

also the class of land known as family lamd; the olel rules as to communal tenure 
are still maintained, and the occupier has no right to sell or to mortgage, the utmost 
that is allowed being a native pawn of the land. When, in 1\)00, claims were made 

,"'mit."go, to land based on loans to stool chiefR, the Government "insisted on the money 
1.2,35"3. " being paid back at once, and then the land reverted to the original stool owner 

H it belonged. to .)) \.> 

Concessions O,·dinance. 
IG7. The Concessions 01'djnance was not introduced until 19O:J, and though it was. 

framed on the lines of the Gold Coast enactment there were variations which experience 
had shown to b" necessary. Thus, as "'e have already stated, although options are 
included within the definition of a concession, it is expressly prOVIded that iutme 
options in respect of minerals and precious stoneR are to he void. . 

Again, the rules contained in Schedule 13 . to the Ordillance expTessly pTovlde 
that any person desirino- to obtain a concession in Ashanti must, in the first in"tance, 
apply to the Governor °through the Colonial Secretary of the Gold Coast Colony for 
permission to obtain a licence to prospect (Rule 1). 'The Governor, "If It ~pl?ears 
" to him to he one which should be granted," acquain!s "the Chief CommIssIOner 
" of Ashanui and so ad vises" the applicant, ",ho then applies to the Ohief. Com­
missioner (Rule 2). 1£ the Chief Commissioner" is unaware' of any local objectIOn 
" to the application" he issues his licence to prospect, (Hule 3). The holder of a 
licence to prospect may then apply to the chief or chiefs for a concessl~n . The 
application mllst be notified to the Chief Commissioner, who thereupon Illstructs 
the chief or c~iefs concerned to appear before hjm or before a District Commissioner, 
"and the Chief Commissioner or District Commissioner shan asceTtalll from them 
" in the presence of the applicant or bis agent whether Ihey are willing to grant the 
" concession applied for ancl aTe prepared to eo-operate in the supply of la bou.r and 
" so forth" (Hule 7). The executive oflicer is to alTunge WIth the applIcant 111 tl,e 
presence of (.he grantors the sum which should .be paid annually in consideratiou of 
the concession. 



IDRA'PT R&POR'I, ETC . 

. ~The' document is .to' be eX'ec.uted by ~he parties i,l!! ~he presence of, OOitd to be­
duly certified bY"the OomJ1l'lissiooel' or District Commissioner, alJl,d is to contain" fl'l1l 
" particulars of b01!lndwries aDd a suitable plan show"llg the same" (ROlle 8). 

As the Ohief ()ommissione~' acts as the head of the .8xeC'llti ve, as welQ as exercisi ng 
the judicial powers o[ ~he Supreme Oourt, 1e is able to deal with the questions arising 
thel'euo·del' £rum the executive as well as the judiciwl pointo[view, Md consequently 
the tro»ble which has resulted in the Gold Ooast from the COll~llsion of judicial and 
executive functions has not, so far as we are inf01'med, occurred in Ashanti. 

NORTHBRN TERR1TOI\JES. 

168. 1'113' position Gf~ the Government with r egal'll to the land is summarised by 
Major Irvin.e tm,s ;-

(I The ohiefs a,nd people oonsider tbat roll lamds in the Nonhern T erritories belong to tihe Go\~erl\­
ment. 'l'bey do uo~ llnd el'stand the difference between h\Ju d ILcqnired by treMy a.nd chat by coJnquest. 
They belie,e we .lire in t.be country not on aCcount of any treaty, bll t owing to the fact tiho,.t tuey do 
nnt consider nhemselves strong enough to oppose our rnle, rLl1d ill consequence Ylek}led to clI'cnJUstallcCS 
beyond their conr.rol, or "Perhaps welcomed British friendship as [II protection. In !liD"y Cltse it is clear 
tha,t;- the na.tives think the Gover:urne-ot is justified in assuming the sa,me rights as i~ it ba,d conquered 
the cOfmury, and Lluut the ultiroll,te ~itl e to tll:iP. land helongs to the Government a.s suzerain. 1l 

Irvine, 4299, 

There has been no di fficu1ty in getting lal!ld "cith0ut paynaent for Vhe establishment 
Irvine, 

Sale is not allowed and 4404-5. 
of Government stations or for ethen public purposes. 

Tille rules of cl!lstomal'Y ten1!lre h ruve 1eM their gr0101Ild. 
individual ownership is unknown. Irvine, 4295, 

With r egard to the powers of the chiefs, Oaptain Ar~tage fiells us;-
'1342. 

r. When r got up foo tlbe Northern Territories 1 found tlhat the powors of the chiefs had largely 
la·pseu, and that it "~llS tlhe <111~tom to put, ooe might u;lmost say, the village idiot on the stool. OU'r Armitage, 
policy has been 10 re-esta.bli~b the powers of s~veral .big chiefs, and it ha.s been u. remrnkable s l1 cce~s ." 12,397. 

Alt.hough LIO coucessions have been gnmted' as yet there is an elaborate and well 
thought oat MimlJing Ordinance, having the title of the .Mining Rights OrdiNance, 1904, 
the .provis'ons of whick will: IDe fOl!llld summarised in Sir W. Napier's Memorand'IDl . 
The only point with regard to it which it is desir",ble to elillphasise is ,1at any 
licences or ,!ptions, gra.rJJted UIIl.dp.r nhp. OrG1inance wouid be sigNed by the Ohief Com­
missiONer and that the rents ",ouM go to the pu>blic revenl!le; it is vrovi0.ed, however, 
tha,t the righ1s conferred are to be swbj'ect to the existing riglats of any native. chief 
or native perSOll ill respect of the bnd. 

II. 
Southern Nigeria. 

OROWN L.,\,Im.. 
169. Owing to the histor:f of the OoloNY and Protectorate sketc1ed in Part ~., 

Orown land assumes a more important prace in SOllthem Nigeria than is the case in. 
the Goh'! Ooast. 

Lagos. 
The history or land tentliI'e in Lagos is important, and we may commence it with 

a!ll .. extract ITom the judgment of Mr. Willoughby Osborne, delivered in the" fore­
shore " case~ to whi0h we shall refer later. He said ;-

" The land in Lagos was origioally attached to tlhe stools of the white ca.p chief:>, who wore in 
00 wary snbQrdinarte to the ea,rly killgS of Lagos, but, as has been pointed out in 11 bi::ltoricul treatise to 
which the COl.ll;t has been referred, 'in later times there a'ppeo,.rs to ha~e been a gradna'l diminishing 
, of the original owners' intel'est in boe la,nd and 11 corresponding incl1ease of interest. in it on the 
, pa-rot of the king. If! was customarY""\lp.U land was sold, as for example to European s1'\.ve exporters, 
, for. one-half of t he proceeds to be taken by the king and the other hflJf by the white cap chief:> ",tho 
, were bndowners.' ']'he mcrease or tihe king's interest cor-tinued to grow a.fter the abolition of the 
slave. trade to such an ex,tent thaot he ca.me to be looked npon as the proper party to e~ecute grants 
of Lagos In.nd. I n fact. one of the witnesses fol' t,ue defclJdants, Chie~ Eletu, wellt so fn.r as to say 
uhat the king was the snperior lord of the chiefs wi rb regard to hud." 

']'he JDosition JD,.ior to the introduction of moGlifica,tions due to British influence is 
sunimed Cl-JD by J\II'l'. Buchanoo Smi,th as follows ;-

" The tert:itQry was divided up between the king, the war cLiefs, and the ,vilite ca.p chiefs for 
the time being, tine l uejo section of the latter being the only con:;idera,b}e landed propri~tors. :Lond does 
not, hOWiever, a:ppear to haNe been the personal property o~ ube king or' chier, but passed in each 
case witlh the ti tle to nbc successor. As the Ia.tter waS a.i'wa,ys :l! member of tJle Sltme fah1ilr as 
his predecesoior ic follows tbam land was always vested in the chief for the time bein~ in his capacity 
as head of the famil~rj us ing tbelattel' term in its wiuest meauing. and as g ua.rdian of its interest:;. 

'~Behind tihese family hen,ds strood nhe king as head oftbe StMe, exerci:sing with his chiefs n.nd 
council the na.tional proprietary righ~. " 

H 2 
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During the decade between 1852 and 1862 the practice of alienation spnmg into 
vogue and another feature totally foreign to native law, which: knew not writino-, was 
introduGed in rhe shape of written grants by the king of Lagos, wbose influen~e had 
been increasing no such an extent tbat "be came to be looked upon as tbe proI?er party 
" to execute grants of Lagos land."(l) It appears that King Docemo prior to the 
cession issued some 76 grants. c 

170. As we [hav@ seen, this king on the 6th August 1861 ceded the island of Lagos 
to the British Crown. By the treaty of cession, Docemo, wit.h the consent and 
advice of his C01'>Dci~, granted unto the Queen of England, hei" heirs and successors, for 
<lver, the port and island of Lagos, with all the rights, profits, territories, and 
appurt@nances thereHnto belonging, and as well the profits and revenues as the 
direGt full a~d absolute dominion and s?vereignty of the said port and premise", with 
all the royaltlCs thereof, freely, fully, entIrely and absolutely. 

Thalt the cession was Dot intended to interfere with the rights of private propert.y 
is clear from the report of Consul Freeman of the 8th MardI J 862. In this report 
he adverts to a rumour that the cession of Lagos to the British Crown involyed the 
abrogation of all private rights of property, and states: "On the l).th ultimo I 

," received the king and his Ghiefs at my hQuse and detailed to tbem the reasons 
which had induced Her Majesty's Government to obtain the cession of this island; 

" pointed out the changes which will result therefrom, and explai.ned to, them tbat, 
" far from depriving them of their private property, the cession will render it more 
" valuable to them,"(2) 

In the year f0110wing an Ordinance (No. 9 of 1863) was passed "for 
" appointing certain Commissioners for the purpose of ascertaining the true and 
" rightful owners of land within t.he settlement of Lagos," whereby after reciting 
tbat there a.re at present many persons holding lands witbin the settlement im­
possessed of any legal title thereto, and that it had become necessary and expedient 
thaJt the just rigbts and titles to such lands sbould be ioquired into, settled and 
defined, Commissioners were appointed with powers last.ing until the 1 st A pril1864. 
The Commissioners' powers were extended on two occasions, but they carne to an end 
in 1866. The Ordinance provided for the issue of a certificate of title by the 
Commissioners when a title was proved to their satisfaction, but instead of adopting 
"this procedure, they appear to bave recommended the issue of a Crown gI'ant, which 
w'as accordingly executed in favour of the successful party. When the Lands Com­
missioners' Oourt was abolished, subsequent applicants were required to sa.tisfy the 
Administrator to the Government as to the bona fide character of their claims. 

171. The position_ assumed would appear to be that the cession vested the soil 
bf the island in the Crown, but that tbe Government were prepared to recognise 
existing private rights by issuiug Crown gTants to ~rsons who could prove tbeir 
titles. It is to be noticed tha.t the grants were of land to be beld in individual 
ownership, without regard to any existing rights over the land which might belong 
to the family of tbe gt'antee. 

In pursuauce of their policy the Govemment recaJled the Docemo grants and issued 
fresh ooes in their place. It is stated that since 18113 about 4,000 OraTl'n grauts 
have been issued in Lagos and Iddo Island and on the mainland at Ebute Metta, 
Leckie, and Badagry. ' 

According to Mr. Buchana.n Smith" a considerable number of occupation tickets 
" for land at Ebute Metta were also issued by Governor Glover. Judging from recent 

decisions, it would seem tbat the Supreme Court is of opinion tha.t these were in 
" the nature of freehold grants, and were transferable." 

172. It was not till 1897 that the practice of disposing of Orown land by way of 
lease was attempted, The metbod then adopted was to grant permits to occupy an.!! 
improve Crown land. It was part of the scheme that there should be a complete 
survey of the colony of Lag;os, and if upon suney the conditions of the permit were 
found to have been satisfactorily performed, a lease for 999 years was to be granted 
in excbange for the permit, This scheme, however, seems to h3IVe been dropped. : 

173. Of rJcent years there has been litigation between the Crown and claimants 
to lanel, involving the question Ii" to what rights in tbe land were acquired by tbe 
Crown under the treaty of cession. 

(1) See Willoughby Osborne, O.J., in his judgment on foresbore cases. Papers, p. 307. 
(2) See Papers reh~tillg to the Occupu.t.ion of Lagos presented to the House of Commons pursuanb to an 

:lddress dated the 2nd of MILy 1862. 
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Tbe Government, according to Mr. Alexander :-. 
" maintrl-ins the posi tion t!lHlot tlh is !)',nd s imiLM tJrenties const,ibul ed actuall cosBionlo! of lflrnd, fl na 

t~al; no pri\'ute ownership of In,uo referred 1..0 in bhom crm ex iaL, excepD onder gnun ts from vil o 
Crown." ' 

In 1909 informa.tions were filed by the Orown against two Eng~i sh coropa,uie~ 
occupyirtg portions of the La:gos foreshore asking for deelara.tions that SUCll foreshore 
was vested in the Orown. These cases, which were consolidated, raised a number of 
difficult points of law, b llt the only ones with which it is necessary for us to deal are 
the contentions on the part of the respondents that the island, including the fore­
shore, was at the date of the cession tbe proper ty of the Wbite Ca:p chiefs, that they 
were not parties to the cession. and therefore that the Orown did not obtain any 
proper ty in the soil. In the result the Di vision[V1 8Jnd 1lhe Full Oourts decided th8Jt 
the Jand of the ishtud and of the foreshore of the lago~ adjacent to the isla.nd passed 
by the cession to the Orown, subject, however, to existing pri v8Jte r ights. The 
judgment of the Privy Oouncil with regard to trus part uf the case is as follows :­
" The Treaty is pr inted at len gth, the only question wbich bas been mooted upon i t 
" is as to wbether by its terms it granted sovereignty a.nd jurisdiotion alone to the 
.. exclusion of property. ·The w ord's are complete and absolute." After setting out 
the terms ot the Trea.ty, the judgment continues :-" Their Lordships do not r efer to 
" the Treaty fur ther than to say that, in their opinion, proper ty was not excluded 
" from the grant; and they think also that trus is subject to the condition tha.t all 
" right-s of property existing in the inhabitants, under grant or otherwise from King 
" Docemo and his predecessors, were to be respected . ' I t may be that the.se required 

confirmation by subsequen t proced ure prescribed 'by way of ordinance or otherwise, 
" b ut no question on that 'head 8Jrises in the present case." 

174. Another and a later case, in which the head of the Onisiwo family claimed 
• by petition of right that certain land, used by the Government for carrying on the 

new harbour works at Lagos, was the .property of the Onisiwo family, requires 
mention as it involved the like con ten tion by the Crown that the land was vested in 
the Orown, and had been so vested since the d~te of the cession. I n this case, 
however, it was found by the Divisional and the Full ,Oourts that the Onisiwo 
family had exerci sed aots of ownersh ip over the land and were the owners of the 
land ; and accordingly that us the cession was subject to existing private rights the 
petitioners were entitled to succeed. I t appears from the evidence of Mr. Dennett 
. that he considers that the land in dispute was not family hllld but rather "clan or 
" communal land at the disposal of the Onisiwo." This was doubtless the contention 
underlying the case of the Crown, the .argument being that the rights of the Onisiwo 
in respect of the 18Jnd in question were not rights of private ownership, but rights 

__ attached to rus chieftainship, which, being of t he nature of soverei·gn rights, passed 
'to the Orown.. If Mr. Dennett'"" view had been adopted by the Court, the result might 
have been different. 

An appeal to the Privy Oouncil was entered in this case at the instance of the 
.Orown, but, not being proceeded with, was dismissed, in accordance with the Judicial 
Oommittee rules. 

175. Now th8Jt the decision of the Privy Oouncil has made the legal situ8Jtion 
clearer, it would seem a suitable time to review the whole position of the land­
question in Lagos, and it may be desirable to appoint a Oo=ission or Oommittee to 
consider the advisability of proceeding with the scheme of 1897. V.,r e recur to this 
proposal in paragraph 184 below. 

" Transfer of Niger Lands. 
. 176. The circumstances and general purport of the transfer to the British Governc 
ment of the territorial righ ts of the Royal Niger Oompany have been dealt with in 
Part 1: of this Report. (See p8Jragraphs 55-7.) 

Mr. Alexander, Oommissioner of Lands in Southern Nigeria, told us that- Alexandor, 
" Direct ownership of large areas adjacent to the :Kiger appears to be vested in the Government by 3442. 

t ra.n sfer from the N iger Company," 

He then qnoted the language .of the Niger Lands Transfer 10rclinance, the 
substance of whioh is set out above, 111 paragraph 57, and proceeded-

.• Actual posRession of the w holeof th is territory has not been taken, nndmucb of it appe,~rs to be in 
t.he possession of natives ignorant of its aUenation. ::MQreover, there is some difficulty in identifying the 
ex teut of laud orgiually clitimed to hav-e been acquired by the Niger Company." 

No clear decision appears to have been reached as to the real relation of the 
Government to Vhe land. As st8Jted in the passage quoted above, much of the land 

H3 



James, Oral 
Evidence, 
p.238. 

BucLanall 
Kmith'::; 
Olemo., para. 
10, African 
]\;0. 1048, 
p,162, 
e.f. Alexan­
der, 3442, 
!l-lld J a.mes, 
Oral E"i­
d(}Jlce, p. 238. 

62 WEST AmlCAN :LANilS COMMiIIT<EE: 

r eruams lD uhe possession of natives who are qt,ite ignorant O[ aDY alienation. 
'IVhatever, tJlJ.erenore, 1l1light have beeR the stJ1;et ""ghts 0f the Briti~h Government 
arisiDg ont <jf the tI;aDsier, it seems to be important to eDdeavour to ascel'l,ain what 
portions of the tenitories compl'ised III the grant are claimed to be in the actual 
ownersli1ip of the Orown ana wlilat remain Nnder native ownership. Here ic"might be 
desirabl" to app0iDt a Oommission to inquire and report" ' 

Lfllnd where the Orown is entitled to full rights of ownership should be duly 
Fegiste~ea. 

Cent?-al and Easte,'" Provinces. 

177. Tn stflltions suoh. as Wani and Sapele, &~t1!l.ated on the coast line of the Delta 
over wruch the Oil Rivers Prol.;utorate was :!irst establi shed, the position of the 
GOiVermneilit is rather peclJlliar. Practica1Jy the wlwle of the land forming the settle­
ment has beeR acqlJillFed b51 ~he GOVN'RliIllent from Vhe J1Icative chiefs ou lease for 
ninety-nine years, the Government thus becoming the lru,till.mds to the various trading 
:!irms who have beea established tbere. 

Il~ recent years claims have been Plfut fQTwacrd <DB beili>alf of tke Goveo;nment in the 
Oentral and Eastera Prol·inces. Thus it is contended that as the terrhtory formerly 
helonging to the Kings of Ben~n has been acquired by conquest, all uRoccupied land 
within it now" vests. in the Ow\Yn as thei" s'Il>ccessor," and we are told th",t "this 
" view has recently been extenged so as to in.clade all the waste and unoccapied lands 
" in the Oentral and Eastern 'Provinces and sub-soil and mineral rights." There is, 
ho,,,ev61', no law directly vesting this land ill the Owwn fIInd we G!o Rot see how, 
without express legislation, these lamds CaJI pl'operly 1>e termed" Orown lands," n@y 

do we trunk that it would be equitable flit this time to pass such legislation. 

178. The mineral ordinances passed last year ill rega:rd to the OeBtra,l a.nd • 
Eastern Prol';nces (OrdiIOances XVII. aDd XXIII. of 1913) furnism a clear iDdication 
of the Govermnent claims to "the sabsoil and miNeraI rights," for mining leases are 
und'el' them to be granted not by.the native O'WIDeFS, witm the assent of the G@venlOF, 
as formerly, bmt by the Governor oDly, aDd apparently all ro)"alties wiJil be paid i<IlJtb 
the Oolouial Treasury aDd form part of the general revenue. There is also an 
i,rnportam pmvisiol!l contained in section 20 of the nrst-Iilenti@.ned ordooflln.ee which 
enables tbe Governor to graDt a lease to a miniDg le~~ee of such part of the s,nriaee 
as is necessary to the fulQ and effective exercis~ of the riglllits conferred by the lease, 
"s'hlbject to slirch rental as the Governor may fix on bemfllIf of the perS<!lJ.1l ent~tled 
thereto," and sabjact to cOlNpeJ.1lsation being paid i", respect of aJl!ly d~stll!Tbal!l.ce 0f 
native rights . 

Apa;rt born tbe sayoj'ng provisions contaiRed in section 3 of t];,e ,former o,·«L'nance 
whieh keeps alive the right of qnanyillg stone for butflG!ing purposes and , tile llights 
of natives of the Protectorate to mine for iroD, ,alt, soda, 01' potash, no ODe is 
peTl'nitted to mi.De without a rn.ning lease under a heavy peDalty. The :result would 
seem to be thfllt a ll'atti've cOl1l!l'lN1illi·ty keeps oDly the restricted nights· MSt meNtioued 
over the minerals under its laDd, and that the minerals and eveD the la,ncl itsel.£ CaJI 

be leased by the Governor, a surface rent oDly being payable to the nalive f11llt.l10rity. 
Without nuking m,y sl'eci1ic reco;nJ1lendattion, we woald exp.ess our opiltlion-

(a) tbat no miniDg lease should be granted over tb.e laJnd of any native 
community withomt its cousent, anG! that of the royalties reserved 01!l any 
such lease, a portion should go to the >;at;y.e fIIuthm;ity, !lIIlother !,oEti@,n 
should be devoted to local purposes similar to fuose which we have 
recommeDded with regard to tae G@ld Ooast in para, 153, aDd the 
remU]ndeH shoa]d :JiaJJ iRto tbe geneTaJ. revenue of t11e DependeDcy; fIInd 

(b) that it is improper to exchlde a Dative community from wOFking the minerals 
under its land, though it would be right to require the payment by them 
of the amOU'llt which would go to l@eal purposes and to geDeral revenue, 
if a lease were made of the land. 

179. The qrown LaDds Management Ordin:mce, HI06, which applies oD1y to the 
Oentml and Eastern PrClvinces, defines O,'OWD lands as-

"All Inllds unci rights in nlld o\'er lands which fUD any time a.t or flIfter. the commencement of this 
Ordiuauce n,re Ye:)ted iu, held in trust for, or otherwise Leloog to, His Mnjesty, his beirs aurl successors.)) 

The GoverN,," is to have the managementi of a.J.l Onown lands n,nd may ati <'vD)' time 
soll, lease, eXChaJlge, or otherwise dispose of such laDds as he may, think fit. 

AloxaoJer, Mr. AlexaDder tells 11S that "only ti'tles subject to a rental are, iN fact, issued by 
,'H2. the GoveFnl'l'lent." 
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Gene?Y)'Z/.y . 

180. Although the Crown Lands Management Ordinance, UlOG, was not r~ppaled, 
an Ordinance called the Crown Lands Onliuallce was passed ill 1908, and was made 
applicable to the whole of Southern Nigeria. 

The ~l1lain points to be observed with regUird no it and the Tll,les made 1\her~­
under are tbat though tbe Crown has power (.0 "sell , lease, exch ange, or otherwise 
dispose of" Crown bnds, IIhe form of disposition connemplated appears to be grants 
or leases securing rents subject to periodical revision every thirty years; that impFove­
ments are not to be taken into account upon revision of rent , and thwt no gra,;(t is 
to be issued till the land- has been surveyed. Rule 9 of 1912 contains provisions as 
to the grant of agricultural leases. II nder this rule no wg"·icultlU'al . land can be 
granted for an area ot more thwn 1,500 acres, and the term is limimed to ninety-nine 
years, but is rellewable. . . 

Prol'isions with regard to tJ:J.e compulsory acqu~siti on of lat!Jd for public I'Ul'poses 
are contained in the Public Lands (Acquisition) Ordinance No.5, 1903; the main 
provisions of which atnd of the Lands Ordinance (No.\) of 1907) and of the Land 
R.egistrattion Ordinance (No. Hi 0] 1907) are summarised in Sir Wal~er Napier 's 
memorandum. Under the two l:oLtter Ordinances evelY grant by the Crown is to be 
registered, and there is a provision llhat, if this is not done within sixty days, it 
i6 to be void. 

LAND OIJ'RErr TRAN CROWN LANE>. 
I 

Oo,nmunal Land. 

. 181. ·W e do not propose to add anything here to our general description of 
commu.nal land. The term "stool land" is not used in :Nigeria, and we shall 
accordingly use the terms" co=unity land" and" family land." 

I ndVvidual Land. 

(1) In the Colony. 

182. By Ordinance No.3 of 1863 English law was declared to be law in Lagos. 
The grants wlllch were, as we have seen, issued, were in accordan"e with English 
form and operated in favour of the grantee" his heirs and assigns." The substitu­
tion of alien for native methods of dealing with land has heen, as Mr. Buchanan 
Smith points out, productive of some confusion, and, as the late Sir T. C. Rayner in 

-- his rep OFt on Land Tenure m Lagos observes, a I, curious mixture of English and 
nattive law·" is the result. 

183. ll1uch of the land originally vested in some individual nati ve by grant from 
the Crown appeatrs to have relapsed into the condition of family land. Possibly from 
the first, it was often the case, that neither the grantee nor the family to which be 
.belonged at all realised the nature of the rights intended to be conveyeQ by the grant. 
+'he native system would not blend with the English system. Inslead of the grantee 
being recogllised as the individual owner of the granted land, and entitled to sell or 
mortgage it, or to regard it as descending to his own separate heirs, or as capable 0.[ 
being disposed of by wil!l, "trouble immediately results on the grantee's death, if his 
" heirs claim all the land subject to the grant, as sometimes happens, and even 
during his lifetime if he attempts to alienate." Mr. Buchanau Smith observes with 
regard to this ;-

See pu.rtt. 19 
of BIl C.h a.IUIiI 

Smith's 
memo., 
A rrier",) 
No. 1048, 
p. 162. 

u It a.lso seems clea.r that amol,1gst the nartives of Lagos p.lloper a Crown grant often becomes a.fter the Afl'icHU 
fi rst generation as much a piece of inalienable family land as if it had been a gra.llt by the chief or No. 1048, 
head of the tamil, under bhe old syst,em." p. 226. 

The land thu~ held by families could, it seems, be sold for family purposes if 
the consent of. the whole. fa)llily was obtained, and Mr. Willoughhy OS00rne thinks 
tbatt a pm;chaser from a family acquires an absolute interest in sevJJmlty which he 
can dispo~e 6f by will or inter vivos. The result wppears to be that, in Lagos and its 
immediate neighbourhood, land is sometimes held by families and sometimes by 
individuals. 
. 1M. It is not, therefore, surprising to find that there exists in Lagos and its 
inun.ediate. nej.g)J.bouuhood muc.h confusion as to the titles of families and ind~viduals 

Hi 



64 WEST AFRICAN LANDS COMMI'llTEE: 

to land. vVe are informed that "in order to remove some of these anomalies for 
" which a rather haphazard system has been iresponoible," a proposal has been 
made for the apJDointment of a commission to in<;Juire into the system of Lagos 
titles. As we nave all-ead y stated in paragraph 17!) above, we think th"t it is 
desirable that this proposat should be carried iuto effect now that the judgment of 
the Pri "y Council has rendered the legal position more clear. ' 

(2) In the Protectorate. 

185. It would seem from section 19 of the Southern Nigeria Supreme Oourt 
Ordinance, 1874, and the sectioRs of the new Supreme Oourt and Provincial Court 
Ord,inances which take its place, that a tr3lnsfer to De good must be in aCGOrmance 
with native law or custom, and 31 case was b.ought to OUr notice by Mr. Willoughby 
Osborne in which the Supreme Court held that land in 1badan could not be the 
subject of alien"tion in perpetuity, and that a purchase in contravention of the rule 
mllst he set aside. So too, when natives of Sierra Leone and Lagos went to Onitsha 
and bought land there, Mr. James tells ns that-

Ja,llle~,- 6700. H I ordered the District Commissioner to cnll on all these people to show their title to the land and go 
iuto the question aud make out proper leases between them and 1Ihe Onitsha people. We did not give 
them leases for more than ten years." 

186. It would seem from the evidence that natives of Lagos and others have 
purchased land in the old Western Province and in the coast towns, and purport to 
hold it as their individual property. However, it does not follow that these sales 
would be held to be valid, though doubtless in some of the Europeanized coast 
towns at a.ny rate conditions and population have so changed that individual ownership 
of tbe Gold Coast type has established itself. Wit.h regard to the country generally, 
the evidence we think shows that the idea of sale is unknown or, if known, abhorrent , 
to the native mind. 

187. At the same time there is evidence, we think, tha,t in some places where there 
has been considerable penetration by traders, the old co=unal system is undergoing 
modification. 

Thus, in some districts round Brass, sales and purchases by families are allowed. 
In other cases, too, sales and purchases by individuals are cust.omary. 
The rights of sale, however, when they do exist are not of a uniform "haracter, 

and depend upon local conditions; thus, sale may be allowed of rural but not uf ' 
urban land, and sale may be permitted to members of the s"me community but 
forbidden to outsiders. 

Just as these rights-;-1h en, are not of a uniform character, the. same may probably 
be.. said as to the relation of the new purchaser of the Jand to the native '1uthori ties 
of the district where the land is situated. 

LEGI SLATION WITH REGARD TO ALIENATION OF LAND BY NATIVES. 

188. With regard to the transfer of rights over land we find that the methods 
adopted for the protection of the natives are in striking contrast with the principles 
of the Gold Coast Concessions Ordinance. under that, as we have Eeen, tbe safe­
guarding of native interests is delegated to the judicature, whereas in Southern Nigeria 
it is exercised by what appears to us the more natural gua,rdian, the executive 
represented by the Gove.nor or some subordina,te Government Officer. 

The ground covered by the Concessions 01·dinance is here dealt with, so far as 
mining is concerned, by the Mining Regulation Ordinance (No.6 of 1905) in the old· 
Western Province and by the recent Minerals Ordinances (Nos. XVII. and XXIII. ot 

, 1913) in the old Central "lid Eastern ProvInces; so far as the cutting of timber 
and the collection of forest produce by the Forestry Ordinance : whIlst the NatIve 
Lands Acquisition Ordinance applies to protect the native interest .against European 
exploitation in cases where the special ordinances do not apply. 

( 

Min·ing. 

189. It is unnecessary to dwell at length on the provisions of the ahove Ordinances 
relating to mining and it is sufficient to point out that the Government either grants 
or approves of every mining lease, and that the term of such lease cannot exceed. 
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in the case of the " 'estern P rovince sixty years and in the case of the Central and l'(/'m, p. 135. 
Eastern Provinces twent.y-one years, renewable for a f11rl,11 e)" like tenn. A more 
detailed statement as 10 the provisions of thesp Ordinances will be found in 
Sir 'N. Napier's mel11oranduIll. 

]I.'ative Lands _4cqnisition and Lema Registj'ation OJ·clinances . 

HlO. The first legislative Act of the Southern Nigeria Legislatu)"e in 1900 was 
.directed to the prevention of the exploitation of the na-tive by wliens. This was 
repealed in 1903, when the present Native La,nds Acqu isition Ordinance (No. ] of 
1903) was passed, an oroinance applicable to the whole of the protectorate. Uncler 
section 3 no alien is to a.:;quire any interest or l"ight in or ovel" any land~ wil>hin the 
protectol"ate from a native except un del" a,n instrument .which has recei ved the approval 
.in writing of the Governol", and a.ny instruOlent which has not received the approval 
of the Governor i's to be null and void. 
. 191. This provision is fLU·ther strengthened by section 12 of the Land Registxal;ion 
Ordinance (No. 15 of 1907), viliich requires that an instrument whereby land is 
granted by a native to a non-na.tive is to be void unless registered within sixty day~ 
from its date; by section 7 of the Native Lands Acquisition Ordinance which provides 
that no instrume.nt is to be registered unless the approval of the Governor has b,een 
duly given; and by sections 5 and 6 of the last-mentioDEid Ordinance, which provide 
for the summary expnlsion of a.n alien in possession of land wrongfully or under 
colour of an instrument to ,,·hich the .approval of the Governor has not been given. 
The schedule to the Native Lands Acquisition Ordinance gives the procedure whereby 
the approval of the Governor is gi ,'en. The important matter -from our point of 
view is that the inqniries preliminary to the approyal being given are matters of 
executive action by the Distriot Commissioner, and include inquiries as to whether 
the grantor is entitled to the interest or right to be granted, and whether the grantee 
is a person of good character and desirable as a resident or trader in the district. 
The rules, though containing no express provision on this point, contemplate a 
leasehold tenure, and failure on the part of the grantee to behave in a quiet and 
ord erly manner is one of the reasons which wili enable the grantor or the District 
Commissioners on his behalf to re·enter and detel1uine the lease. 

We have had no complaints with regard to the alienation of land in Southern 
Nigeria in favour of non-natives, and we think that the executive supervision exercised 
there mu~t be regarded as sllcces~ful. 

The Land Registration Ordinance, like the Gold Coast Land Registry Ordinance, 
J895, establishes a register of deeds, and the provisions of the two Ordinances are in 
the main the same. 

J 

III. 

Sierra Leone. 
CROWN LAND. 

199. All la-nd in the Colony to which a title cannot be proved is claimed as 
Crown Land. The legislation with regard to the alienation of this class of land, 
and for the acquisition of land in the Oolony for public purposes, is mentioned in 
Sir W. Napier's memorandum. 

There does not appear to be any public la,nd within the Protectorate except what 
is required by th~ Govern.ment for administrative and other purposes This is 
acquired by arrangement with the chiefs, no rent or tribute being in general paid 
for it; when land has been taken for a head station and the site is aiterwards 
abandoned, the Government gives up all claim to the land, which r everts to the 
j uriscliction of the chief. 

LAND OTHER THAN CROWN LAND. 

193. In a portion of the Colony as we have seen English law) prevail~, and 
accordingly land is held nnder the English land law. The Oommittee were snpplied 

I Nfra p [37. 
Mel'cwel htw, 
1i99. 
H nddoTI 
~mith, 5799. 

with a most interesting account of the land tenure prevalent in the Protectorate, 
'written by Dr. ,r. C. Maxwell, which is in its main principles in accordance with the Afri can 

account we have alr.eady given. We are told that "as a general r'11e land was not 1\0. 1048, 
': sold or pledged, and is still not sold or pledged," but a few instances of sale p.2. 
and of pledging are given which appear to be of recent date. 

U 31324 
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Protectorate N aiYive Law Q,·dtinanee, 1905, 

194, As regards questions relating to land in t he Protectorate, the" Protwtorate 
~ative Law Ordinance, 190;)" (16 of 19U5), applies to the Protectorate, properly so 
called, !>ud to those parts of the Colony (mainly Sherboro' I sland) to wb ich the 
PrlDtectorate Ord;na.nce, 1!101, extends, Part III. of that Or'ainance (sections 21-35) 
relates to the" Settlement of non-natives on native lands," A summary of the pro-

II!!;''', p, 138. visions of this part of the O];dinance will be found in Sir Walter Napier's memorandum. 
The Ordinance throu~ho"t rec.ognises "tribal laws and cust.oms " as existing and as 
binding, but makes no attempt to state or define "ny of these laws or customs. For 
insuMlce, in sect,ion 21 it is ,[lFovided that " 'Every person who does not recognise and 
" is not subject to the control of a natiye chief or to the tribal laws and customs 
" whlCh such chief is empowered by native law and custom to enforce shall if 
" desirous of sett,ling in or near BJlJy na.ti ve ~own maike , . . the customary 
" preseuts to the paramount chicf of the chiefdom in which such town is situated." 
By section 22 "customary presents" are commuted into a monthly payment to-­
the p!>ramount chief of two shillings and sixpence during the time of settlement. 
This payment will exempt the settler from any other payment to the chief of 
the town 

,. in respect to such occnpation or in respect to any trade which be may carryon in connection with 
such lot and snch person shall l~lso be exempt from working or supplying labuur for work on road 
making, road maint.euance or genclra.l sanitat ion which hfl.s to he undertaken by the town Provided 
that nothing in this exomptioll may be deemed to exempt tile settler from observing the loc.a.l 
regulations with respect to keeping the lot in a sanitary condit.ion." 

195. v,r e have referred to these provisions in detail because they aLIord a good 
illustration of the attitude assumed by the legislature of the Dependency to land 
which is not exclusi vely controlled by English law. The position and rights of the 
"tribal authority," "the paramount chief," and the" chief of the town" are here 
"expressly recognised , They apply to a stranger who does not recognise and is 
not subject to t.he control of a native chief or to the tribal laws and customs." This 
would include a EUT0pean immigrant, and also apparently a native African of 
another community or tribe, except a new-comer under the conditions presently 
described, The section also recognises the right of the" tribal authority" to " give" 
the settler a bit of land. 

196, The g ifts and privileges conferred or recognised by these sections must be 
carefully distinguished from the process prevalent, as the evidence taken before us 
abundantly shows, throughout the whole of the four Dependencies, whereby a stranger 
nat.ive desirous of obtaining the use and occupation of ,some land within the territory 
of another tri be does so in the first instance with tile knowledge and under the 
authority of the cLief or head of the tribe or clan or fami ly within whose territory 
the land is situated, In this case, according to the evidence given before us, he 
probalJly, in process of time, comes under allegiance to the chief of the tribe on whose 
hmd he has settled by payment of t,ribute, marriage, or otherwise. Sometimes t.his 
process may take place on a large scale, and whole villages or classes may immigrate 
and be permitted to settle upon the territory of another tri be. In this case, differing 
from that previously mentioned, the land remains communal--the new-conwr, whether 
a single individual or a body of individuals, being absorbed in the community to 
which they have attached themselves-and there is no alienation of land or breach 
of native customs. In the former case the land thus obtained passes out of the 
community, practically loses its communal character, and tends to become individual 
property. 

197, The enactments above referred to a.ppear to contemplate on~y the grant of a. 
small lot of land and the erection of buildings of "native construction." Section 24, 
however, provides that where a " tribal authority has allowed any person to have a lot 
" for the purpose of building a house or store of a permanent character," the 
a.rrangement s~all be by deed which 

"sha.ll state the annuu,l consideration to be paid to the panl.moun.t cbief and bis successors and to 
any sub-chief and his snccessors, the object for which the setllior or gl'ltntee deijires to use t.he lot, 
the duration of the grant and whether or not the interests of the settler or grantee may be assigned 
or in the o\'ont of dea6h is int,eudod to devolve on his he il's nuministmlOl'S 01' assigu'S." . 

The langnage of this section appears to contemplate tha.t the g;ant, may be of an 
interest either of a freehold or leasehold character as known to English law. The 
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provision as to rese,rvation of rent seems more consistenlJ with a leasehold than with a 
freehold interest.(l) 

198. It is further important to uotice that by section 25 it is provided tb"t no 
"such" deed shall be valid unless it is attested before t;he Commissioner of t;he 
DistriG't or oilier officer appointed for t.he purpo,e, and contains tne reqNired stipula­
tions, and is duly registered. The Ordinance also provides for the receipt by j,he 
paramount chiefs of tbe sums payable in respeot of the transaction and for the 
appropriation eE such SLlms to " purposes similar to those for which the customary 
" presents have heretofore been used wnd appropriated. " '''11 ith the consent of 'iihe 
District Commissioner the parwmolmt chief may forgo exacting payment of the whole 
or part of any fixed sum " in the case of a,ny se1>tler who by hi" knowledge of a,ny 
" special trade or calling is in lIhe' opinion of the paramount chief conJerring a benefit 
" on the town or place where the lot occupied by such set tIers is situwted." 

Any settler who pays a fixed SlUl1 under the provisions above referred to is 
entitled to the "friend!} offices" of the paramount chief and his sub-chief. By 
"friendly offices" is mewnt the supply, when wanted by the settler, of a reasonable 
number of carriers at markef:"wages, and of r easonable quantities of nu,tive food a,t 
market prices. Persistent refuswl of ":friendly offiees" makes the paramount chief 
liable to a fine or to deposition. 

The provisions above referred to relwte only to the acquisition by the settler of a 
" lot" of land, and by see-tion 30 a lot of lwnd is defined as " an area which, in the 
" town or place where allo1>ted, would be consiilered sufficien~ for the compound of 
" one who is a principal adviser to th e chief. " I t is plain , therefore, that these pro­
visions are mtended to refer mainly, if not entirely, to grants of rights over land for 
the erection of residences or buildings for purposes of trade. 

199. Sections 31 and 32 appear to contempJa,te transfers of land to settlers on a 
somewhat larger scale. 8ec,tion 31 provides that no settler shall occupy any land (Rave 
a lot granted as aforesaid), nnless he has obtained the consent of the tribal authority 
to occupy such land and also the consent of the District Commission er in cases where 
snch consent is required. By section 32 that consent is not necessary if the condi­
tions therp-in specifi.ecl as to tbe exnerit of the area conceded-in no case exceeding fifty 
acres-the amount of rental, and the obligation to keep the land or a reasonable part 
of it in oultivation are complied with. Any grant for occupation not complying with 
these conditions requires the consent of the District Commissioner, and the particulars 
must be duly recorded with regard to (1) the annual consideration payable; (2) the 
area of t.he grant; (3) the duration of the grant; (4) any. special conditions providing 
for reduction or non-payment of the annual rental in consideration (for instance) of all. 
undertaking by the settler to estalJlish permaneJ;lt cultivation in cocoa, rubber, &c., 
and (5) the power of the s6ttler to assign his interest, or whether that interest in 
case of his death is intended to devolve on his heirs, administrators, or assigns. 
These provisions were at fir~t made applicable to specified locali ties, but by Ordinance 
No. 26 of 19u6 the power was given to extend these provisions "to all or any part 
of the territories to whieh this Ordinance applies," and they have now beE-n applied to 
the whole 'of the Protectorate and to a part of the Sherbro ' district of the Colony. 

It will have been noticed tbat when control ,,'as considered necessary it was 
execntive and not judicia1 control that was imposed. Indeed, government by executive 
-action, legal and moral, would seem to be the keynote to the government of the Sierra 
Leone Protectorate. 

200. We have seen that the Protectorate Native Law Ordinance enumerates or 
presupposes four forms of transfer of protectorate lands-

(1) Transfer to a person who recognises the control of the native ohief, a mode of 
transfer whi"h is outside the Ordinance and is entirely dependent upon 
customary law. 

(2) Transfer to a non-native of a lot as a site for a house of native construction. 
(:3) Transfer to a non-native of a lot as a site for a honse of a permanent character. 
(4) Transfer to a non-native settler of a larger area than a "lot. In some cases the 

consent of the District Commissioner is not required, but ir;) o~her cases it is 
necessary, to confer a valid title. 

(1) It must be borne in mind t.hat in English law t,Le cl:>sential difference between an interest of freehold 
and one of leasebold teuure is that the latter mus!' iHwe a fixeu period of termination however remote that 
p'criod may be; in tlbe former case the period of termination is unuefined. Thus an estate for Hfe, or an 
estate descendible in perpetuity to heirs, is a freehold, au estate fixed to termiou.te ou the ex piraliion of a 
.bundred or a thousand years is a leasehold. 

I 2 
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A1tihough i,t appears that, as a ru,le, 1he g;rmLtis which nave beeLl made have bef'n 
execmted under ijae pr~visi®nR of the Ordnnancf\ under discussion, we must )Jlention 
sevel'al other f0rms ®f transfer wbflch Ull'e apIDlica1lle to CQlony a,nd Pl'otectorate alike . 

Ooncessie?>8 Ordinance. 

201.-(fi) Grant f01' cultivrution under the ConcessioLls Ordinance Amendment 
Ordinance, 190Qi. A gFant of this description ~'equires the assent of the 
Govel'nor, and, where the area exceeds 5,000 acres, that 0:fi the Secretary of 
Sta,te. ' 

Section 3 prescribes certain ru~es for the guidrunce of the Governor in 
gi ving his assent; thus ne is not to give it-

(a) wheR ~he g;rant is of an area of 1,000 acres or under, unless he is 
satisfied tmat it is for (,he benefit of the chief<lom ; 

(b) when the gTant is of a larger area, uuless he is satisfied that it is 
for tne benefit of the w'hole country, and eirt,her that tihe tribal admini­
strati0l1 will not be destroyed or injuriously wected by such grant, or 
that adequate provision is made by the terms 01 such grant, or otherwise 
for the administrrution of the area gran ted, ];)y other means than the tri bal 
system. 

(6) Concessions or licences to gather pa,lm kernels, piassava, and kola nuts. T'hese 
were formerly under the Concessions Ol'dinanoe, but were excluded in 19U6, 
and now req1'lire 1;0 be assented to by 'the Governor, who is to be' guided by 
the rules to wh;ch we )'eferred m,der the last heading. 

(7) Concessions involving litlinerals, timber, or wild rubbel', These requi,.e vali­
dating under the Concessions Ordinance, 1\-102, .an Ordinance which was in 
1903 -ht'ought into practica,ily IIhe same form as Ihe Ashanti Concessions 
Ordina,nee, 1903, to which we hl1ve already Teferred, Thus, an intendong 
concessionaire must in the firsti inst.ance obtain permi ssion from the GovernQr 
to prospect, and the negotiations for the concession take place through the 
District Commissioner. A further safeguard was, however, imposed by the 
Amendment Ordin,mce, 190G, which :reqtli res that no proceeding to va,lidate 
a concession is to be taken unless the concession has been provisionally 
recognised ,by the Governor, and l'enders any concession which has not 
been so a'ecoguised within one year from its date null and void. After 
the provisional recognition has been given, proceedings are still requisite 
in bhe Concessions Court to render the concession valid., 

202, The principle that negotiations under the Concessions Ordinance 11re 10 go 
vllrough the District Oommissiouer are natumlly applied~to grants of every description, 
and the Executive. as represented usually by the District Commissioner, exercises, 
iTom the earliest stages of 1;he t ransaction, supervision and control. The application 
by (for insta,nce) the European applicant is made to him": "Every communica,tion or 
;, negotiatiou must go thro1'lgh tne District Commissioner, if the transaction is carried 
" through the rent is paid to him and is paid by him to the chief' for the benefit of 
" the chiefdom,' " that is, the communiny and its administration is superintended by 
the District Commissioner. 

203. It rema,ins to notice Ordinance No, 1601 J 9U, which prevents the alienation 
of land of an area g reater than fifty acres, whether under the Protectorate Native Law 
Ordinanee or under tbe COlacestiions Ordimance, 1;0 any person other than the Colonial 
Government or for a longer term than ninety-nine years. 

The Concessions Ordinance bas, in fact, been act-ed on only to a very small extent, 
if at a,1'1, either in the Culony or Protectorate. Sir Philip Smyly, who was Chief 
.J (1st ice of the Colony when the Ordiuance came into force until August 1911, "only­

c heard 01 Oll", case during the whole time." 
Practically, therefore, the Concessions Ordinance may be regarded as having been 

inoperative, botb in the Oolony and ProtectOl:ate of Sierra Leone. 

Gencml Princ·iples @f Policy. 

204, The general principle of policy adopted by the Governor wel'e thus expressed 
to us by Mr. Haddon Smith, lately the Oolonial Secretary in Sierra Leone :--

Ilatldoli 
~ [lIil .h . 5780, 
,)~:i l. 

"OLlI' po li cy is to govern tlb J'ough the na.tiyc chiefs . .. \~rc not as guardians of tlhe lH~ti"e ohiefs, ~ud t,bey 
follow OtH advice. There i i; never a case in which they do not follow Ollr adv;ice, tl-ml at the sa.me tim.e they 
l'otu.in u.1I cheir old CliStOU1S." 
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Again, S ir E. 1\1rrewether, the present Governor, speaking of disputes between 
chiefs as to b011l1da ri es, which <. in the absel lce of a stlpply of aCl:urUite map> and a 
proper sur vey" are very common, told us, < Thc chiefs generally abide by the dec ision ~I o"owo'hor, 
of the District CommiSSIOner." 1999. 

205" This settlement of boundary disputes by o,n executive officer requires some 
further notice, as it is clothed with statutory sanction. Thus section 101 of the 
Protectorate Onlinance, 1901, until recently ran as follows :-

. 1 The D iS ltict Comm iss ioner shall have power ll \ld o.L1Dhority to se lf1l e any UHl.t,ters within h i ~ district 
which hnve their origi n ill POl'O laws. native ri tes or cus tom~, Io.nd disputos, or any other disputes whicb, if 
not promptly set tied, mi~b t lead to breaches of the poace j and H,ny Jisl'egu.rd or Jefh~nce of snch I~ settlle­
me-nt sball be deemed to·bo a.n offence." 

Dr. Maxwell , District Commissioner, supplied us with the following note :-
II In holdiug inquiries uuder this section n District Corurnis.!$iOllel· acts I\S lI,n execnti"e officer; and fL:'l a. fllji 'a ,p.129. 

matter of course au Il,ppeal ma.y be mude to the Govel'uor against hi ~ decisiou . Thero is no time·li mit for 
sll ch nn appenl, as is the ~asc ill !~ppea ls aga.inst tbe decisio ll .!$ of the D is tri cL Commissioners' Courts-an 
obvious aJ\'!~nla,ge iu land disputes. flS the full effects a-s a decision may nOL be rOIl.l ised by those !L Aected 
until some time after it hus been gLveu. I n addit ion, decisiolls under authorilY of tub; scction may be 
modified at a future date should nltered-circlllds tanee8 render bbis advi sIILlc.." 

206. A recent Ordinance No. 16 of 10l.3 extended this power of the District 
Commissioner so as to include land disputes between paramonnt ciliefs. 

Writing beIore this Ordina-nce had become law. DT. Maxwell said :-
., The effect of tbe propos(·d modificalion of the law wi!! be that n District Commissioner w ill deal i nj'ra,p , 130. 

'tvith nJI land di::.'pu tes between paramounL chie.f~ , nnd with snch otber lund d i s~utes us in his opinion he 
shouJd inquire into and spttle, as a.n executive officer boldillg a judicial inquiry , and not as n jUllicinl officer 
si tting in tbe District Commissioner's court. At the same timc, he hus the power as fI, magistrate t.o 
enforce the decisions given at the illqniry. 

(, Section ]01 , as at preseut existing, and as modified, g i\'es a District Commissioner power to seLtIc any 
land dispute, irres pecttiye of nny decision t,hat may huvc been giv~n in the court of n O!-I.tlivo chief. There is 
at the same time no formal u.ppeai from tbe courts of I.h(>. native c.hief::. The courts of the nati"e chich ure 
not courts of record, anu decisions given iu t.h em have not lbe permanence that decision:,; gh'en in the 
Distr ict CommHssioners' courts and the c ircuit court have. A chief mny reverse or alter the decis ion of his 
predecessors, a circumsta nce which may n.ti rime:; cau .::e abuses , bUll whioh lit other ti mes leads to the 
rectification of abuses. It is not contrary to native custom for a Distr,ict Commi:;;sioner as a superior 
authority to set aside sertlemen ts arrived (It ill land disputed by native chiefs. The ser- tion would 
authorise a District Commissioner to inqui l'e into land disp.ntes in wh ich non·nati,'cs were iuyoh~ed, hUb 
such a.n inquiry COllld not affect the right of either part,), to such a dispute to brin g an a.ction in the 
circuit court." 

Major Fair tlough, District Commissioner of the Northern Sherbro District, in the 
southern part of tbe P)'ocectorate, gave us some important illustrations of the beneficial 
effect of the increased influence of the Executive in preventing improper alienation 0.1 
comrqunallands. Speaking of the condition of things about 1900, be says :-

"1 know that chiefs h8-\'e gh'cu over tho whole right, title, al,d fee 'simple of their estates for u. few F,drtlough, 
Cilses of gin or ll. few pounds. \oVh ene ,Jer it was brougbt to the notice of the Govelllment it was abrogated. 11 616-1. 

There iR, however, one instance where over a large district of the Protectorate 
government through the chief<l hati become impossible. 

20i. In one portion of Major Fairtlough's district, we were informed, the whole 
machinery of the system of government through the native cbiefs had been for some 
time upset by a most serious outbreak of cannibalism in which practically the whole of 
the native chiefs were involved. The secret society from which these crimes emanate 
has long been a trouble in the ProtectoTate, and tbe matter bas been dealt with by 
many ordinances and other measures. In this district, we are told, practically the 
whole of the tribal autborities, about 400 persons, were in gaol waiting tTiaL Notwith­
standing, however , this, happily exceptional, state of things, Major Fairtlough strongly 
confirms the views of his colleagues that it is e~sential as a general practice to utilise 
nativp. adminisnation so br as rego,rds the regulation of rights over land, as appears 
from the following extract :-

H6232. (Mr . jlorel.) In your district at present things have gone completel)- wrong, aDd your native I<"ail·t,longb, 
administra.tive machiner)" has broken down ?-Yes. , 6232. 

"6233, And therefore you are in a.ll a.bnormal condition. But in the general waydo you consider that the 
native administrative mo.cl1inery is the best machincry to use to govern the Protectorate ?-Yes. I do, at the 
prescnt stage, I t is the cbeapest and it sui ts the people. We could not run the admin istrayoD of the cOllnt.l'Y 
without an enormous army of officials r.bat we could not possibly pay for, 

., 6234. And in tbe general way do you think t.hat Iheir .!$),stem of land tenurc is a. system suitable (0 the 
country ?-I do. 

t, 6235. You would not alter it in any way ?-I would not alter it. 
"6236. In tbe Gold Coast and in otber places we find that Heehold has crept in from the coast. Do 

you th ink that if tha.t presenteJ itself in Sierra Leonc it should be encouraged 01' deprecated r-I t,bink it 
.!$bould be discouraged. 

j, 6237. Why ?-Becn.use it would be subversive of tribal rule-triba.l uuministration." 

I 3 
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IV. 

Gambia. 
208. The key to land legislation here is executive conbrol, and so faT as the 

Protectoratle, at any rate, is c0ncerned, the legislation affords a striking contn.st with 
the elaborate legal system of Sierra Leone. 

THE COLONY. 

As we have seen (see para. 60), E nglish law prevails, with its syRtem of individual 
ownership. With regard to land in the Colony Sir George Denton says:-

" In the fir$t case tlbe originwI ownership bus teen vested in the Crown, and Crown grants in freehold 
hRve been issued by the Governmeut;, und ill ma,king any transfers the ordinary laws or Ena-Iand dea:iuO" 
wi tih land have been held to apply, u.nd uisputes relating to it are deu.lt,with by the Supreme C~urt. " 10 

The practical question as to what can now he dealt with as Crown land is 
a>Rswered by the Va(;WIl t Lands (Ascertainment of Title) Ordinance, 1903, which 
enables the Crown when" any land is unoccnpied or is withom any known or certain 
" owner or is occB.pied by a person who appears to the Colonial tlecretaTY to have no 
" title" to apply to the Court for a declaration that the land is" vested absolutely in 
" His Majesty." 

So far as land in the hands of private owner. is concerned, the only Ordinance 
,of impoFtance for 01H purp08e is the Land Transfer Ordinance, 1904, which p~ovides 
for a system of registra1;ion of title. A survey was felt to be necessary before the 
system could be broB.ght, into force and accordingly it has not as yet come in to 
-operation . 

THE PROTECTORATE. 

209. Under this head we include that part of the Colony which is under the 
protectorate system. 

Here communal tenure remains untouched. The notion that any portion of that 
land can be sold or disposeu of by the person who is in acvual occupation or enjoy­
ment of that portion is inconceivable to the native mind which has not been imbued 
with European ideas. But there is a difference between this communal tenure in the 
Gambia and that in the other dependencies with which we are concerned. Instead of 
the right of allotment of land to new settlers being exercised by the chiefs and elders 
-of the community, this allotment is made by, or stric.tly supervised by, the ExecL1tive 
Government. 
_ Concessions of land to strangers have seldom, if eve~ taken place, but the principle 
t.hat all land is Ul.Lder the comrol of the Govemment and that any disposal of Jand 
otherwise than under native custom must he sanctioned hy the Government seems to 
be firmly esta blished. • 

210. This idea that all the land is under the control of the Government is 
probably to some extent due to the fact that the principal native tribe in the 
Protectorate is that of the Mandingoes, who were early Mohammedan immigrant.s, 
and by their superior sLate of civilisation and organisation acquired. asoendancy uyer 
the aboriginal natives. As ill.·Northern Nigeria , the Mohammedan influence tenus to 
concentrate control of the land in the hands of the ruling power, amI the subordinate 
native chiefs and heads 0f families do not apparently exercise the same degree of 
authority as in the countries where that iniluence is not felt. Another circumstanoe 
which tends to the exercise of the control of the Government is that, in some parts 
of the Protectorate, Fome shortage of available land' has begun to be felt, which 
necessitates some degree of supervision in its distribu tion. 

211. Accordingly, no Ordinance on the lines of the Gold Coast Concessions 
Ordinance or of the Sierra Leone Protectorate Native Law Ordinance is to be found 
in the Gambia statute book, but instead there is an enacnment styled the Protectorate 

. (Public LandS) Ordinance, 1896, which places all" public lands" under the" ntanage­
" !Dent control and direction of the Administrator. " Public lands are defined as-

I. (I ) All hlruds in the Protectorate not. ill the actual oecnpat,io D of persons who a,t the time 
when Her Mlljcsty's pl'o~ect.ion was estiubli~hed in the territory ill whi<:h snch lllluls ,nre situ t\t c hnd I))" I,ll!} 
Inws atld custom:; of such territory n.1I original or derin'l.t.i"re ti de 1;0 the said la1lds; (2) nlll lluds belonging 
to any conquered or deposed ruler; (3) 0.,1\ lauds in the Protec lonlote whjch before tloe estab lisLmeut of lI er 
Majest.y's protect ion ill the territory in which the lallu-s nfe $it.uate were vested in the ruler of sneb terrilol), 
u.:o. his own Pond not us his own private property." 
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The chief magistrate, Mr. Hlllne, told us that he had very great diffioul ty m Hume, 2960. 
in terpreting the abo\'e definit.ion of publio lands. 

The other provisions of th is Ordinance which must be noticed are, thtlt no gran ts, 
concessions, or di spositions of pu blic buds are to be valid unless made by the 
Administrator, and that all r evenues from public lands are applicable to the expenses 
of the (}overnment of the Protectorate. 

A set of rules was, in 1897, made under tlle ordinance; u Dder them the head ohief 
and headman of a distriot., unless a special sllpervisor is appointed, have charge of 
the public land in their district. No timber, fi bre, r uhber, gum, palm nuts, or palm 
kernels a re to be cut-2r collected from, nor are cattle to be depastured on, publio 
land without a permit iTom the Oolonial Engineer or a travelling Commissioner. 
Firewood for use may be cut without a permit, but not for sale. 

The Administrator has power to grant licences far a term of years to " responsihle 
" and solvent persons" to occupy tracts of public laud for the purpose of cutting 
timber. 

The schedule to the rules contai.ns a list of fees payable, as for instance, for 
collecting palm nuk; for thl) puryose of expressing the oil or obtaining the kernels, or 
for depastnring cattle not the bona fide property of a resident of a district or town 
where the land in which the catt le are depastured is situate, or to which it is adjacen t 
or appurtenant. 

The Ordinance was 'only to come into operation in districts notified by public 
proclamation, and at present is in force in the districts of Niani and Niamena, Sandn 
and ' Vuli. 

212. The P ublic Lands (Grants and Dispositions) Ordinance, 1902, empowers the 
Governor to make grants of Orown lands in the Oolony and of public. lands (as 
defined above) in the Protectorate. Grants may be made of freehold eitber in fee 
simple or for life, and al.so of leasehold for any period. I t seems doubtful, however, 
whether even in t.he Oolony the power of granting freehold interest has been exercised. 
Usually, at all eYents, the grants are of t.he nature of leaseholds. In the Protectorate 
a considerable number of grants of lea ehold interests have been made by the Govern­
ment to me.rcantile fi.rIDti and others for the erection of factol'ies and other purposes. 

, 213. Strangely enough, the Vacant Lands Ordinance, to which we have referred 
in dealing wi th the Colony, is also applicable to the Protectorate, so that land there 
may be declared to be vested in the Orown, and not, as one wonld have expected, 
declared to be public land. 

A further complication in nomenclature is to be found in the Public Lands 
Acq11isition Ordinance, 1901, which applies to "the Oolony and Protectorate" alike; 
all lands acquired under it wherever situate would be properly termed" pllblic lands." 

Although tbere is little evijl.ence of practical difficulty arising from the uncertain 
state of the law with regard to public lands in the Protectorate, we have drawn 
at tention to it in order th"t if at any t ime legislation with regard to land is undertake.n 
a illore satisfactory system of 'nomencbtnre and definition may be adopted. 

We will next proceed to discuss several subjects, such as mining, the exploitation 
of the oil-palm, forests, and the cocoa industry, which lend themselves to treatment in 
a more general manner. We shall confine our observations in this part of our Report 
to qu estions of principle, reserving our detailed recommendat.ions for Part III. 

MINING, 
214. In the Gold Ooast the principal form of mining is mining for gold. In 

Sierra Leone and tbe Gambia there is no mining, and as to Southern Nigeria we 
have no evidence of any gold mining being carried on at present. We are given to 
understand that mining for mineral oil has been carried on to a certain limited 
extent both in the Gold Ooast and Southern Nigeria, and we understand also that 
coal h",s been discovered in Southern Nigeria, but we have not taken any evidence 
with regard to mining of these kinds, and we do not feel ourselves called upon to 
advise as to the par ticular regulations which such forms of mini,;,!) may require. 
We propose, therefore, to confine our remarks entIrely to gold-mmmg on the Gold 
Coast. 

GOLD MINING ON THE GOLD OOST. 

A Mining Department exists in the Gold Ooast, but its func-tions appear to be 
limited to the inspection of mines in connection with their safety. This Department 
should deal with all matters connected with and relating to mining. 

I 4 
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Prospecting Licences. 

215. We haNe allreaoy expl'essed the opinion that the granting of 'options should 
be pr0hibited by law, aB.d we recomn,encli that rights to prospect should be given by 
licence under proper regulations. Sir H. Belfi.,ld, in paragraph 12-! of his· report, 
expressed the opinion fhat a licence should not convey exclusive rights to prospect 
over the area named in it,. but iIi this we do not concur. \Ve think that the licence 
s'hot!lld me un exc:1usive licence . . :Mr. Giles Hunt in his evidence wa.~ probably justified 
in saying tihat if a licence were not e.ll1clusive it would have no valup. -It may be 
assumed tbat no one will prospect land for gold . unless he holds an exclusive right to 
take up the land that he prospects, or a pen'tion of it. vVe agree generally \vith tbe 
arrangements suggestec;l by ·Sir .R. Belfi,eld for omuaining a prosjJectillg licence, as set 
forth in paragraph 123 of \lis ,"port, excepting as regards the amonnt, payable t.o the 
chief concerned. We recur to this point in Part III. (paras. 390-1). As Sir H. Bel£.eld 
S8Jys in paragraph 124 of his "eport, "when furnished with this licence tbe bolder will 
" have tbe rigbt to carryon prospecting work on any scale he pleases, and he will 
" further be assured that if he decides to make a selection he will get a concession." 

Grant of refining Rights. 

216. In .oroer tbat ·a complete grant of mining ;rights )nay be made Imder tbe 
Concessions Ordinance, two instr,uments are required ;-

(1) a licence by tbe Governor; 
(2) a, lease by the tribal authority. 

The usual form of lea:~e consists, as appr.ars by the specimen leases set out in 
the Papers laid before the Committee, simply in a demise of a specified area of 
land, and" the mines, minerals and mineral substances, and pre0ious stones in, upon, 
.. under, and about the said piece or parcel of land," or similar words. The subject 
of the demise is the land itself, including both the surface and the subsoil. Sometimes 
other ;rights are specificall): included . For instance, in the specimen set out on 
page 39 of the Papers laid before the Committee, to the grant of mining rights is 
added a grant of ., all timber and other trees and all forest rights." As regards suriace 
rights, in the specimen leases which have beeu brought to ('lUI' notice there appears to' 
be no restriction. The lessee has on tbe face of the gr3!nt full control over the 
land demised, subject only to the reservation of certain native cUBtomary rights 
above explained, but his" rights" ha,'e been considerably cut down by the decision 
of the Privy Council in the case of th., Wassaw Exploring Syndicate, Ltd., v. The 
African Rubber Comp3!ny, Lt.d., which is referred to in paragraphs 133 and 150 above. 

We think tbat, under the legislation we propose, the,lease from the tribal authority 
shOuld comprise-

(1) a grant of the right of mining or otherwise collecting minerals within the 
specifierl area; , ' . . 

(2) a grant of such rights ever the surface of the area as are incidental to the 
working of the minerals. The nature and extent of these rights are 
indicated below. 

The requirement of a licence from the Governor should be re-enacted ill the. 
new Ordinallce. 

:Surface Hights. 
217. We concm' generally' in the remarks made by Sir H. Belfield in paragraph 12» 

of his report as to the natu~'e and extent of surface rights whicll should be deemed 
. incidental to the exercise of mining rights. In that p~,ragraph he says :.-

.< The possessiou of mining !:tud must be held to in\'est the mine]' with such right::> to the slll'face aSl 
fire nccessll,ry to eoa,ble him to car ry 011 bis work. Th ose rights include the llse of the laud for sites 011 
which to. erect his plant ltnd put up .the bui ldin gs reqnired a~ housing accoDlUlodation ~or t,he stlLtI', l\nd 
In.boHr force; 1i.lso power to mo,ke mlhntys, tramways, roads, und aqueduct-s, nnd to cultlnl.te the soil fot' 
the pm'po:,;\} of Tl1.i~illg food -stuft':s for his people. H e is further entitled to ta.ke such timber as. is required 
for use in or about the mi ue, or for bnilding 0 1' for fuel,I'Lud lustly, he m!~y properly convert sU\t uble areas . 
into dumpill g groUl\cls." 

The rights here enumerated constitut.e all that in our opinion should be conferred 
on the bolder of a mining lease, and we think that they should be exerciseo subjec.t t.o 
regulations by the Mines DepartmenL. At the SamB time we conside~' tbat natives in 
the occupation of the soil Qver which such surface rights extend. whethel' such 
occupation consists. of shifting or pepu8Jnent cultivation OF of habi~ation, should if. 
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,md when disturbed reoeive compensa-fiion in r espect of their babiua1iions, growing 
crops, oil palm trees, 01' other trees of economic value- suoh compensation being 
made the subject of arbitration in cases of dispute. 

i\>[.r. Cogill , Secl'etar y for Mines in the Gold Coast, in bis evidence before us Co, il l, 
urged that the area over which surface rights should extend sbould be limited to 1.1,623. 

one-half the area included in the mining lease. Bu t we ancline to think th Uit such a 
scheme would be very difIi culi; to work in practice, and we are 0-[ opinion that, if 
the area of a mining lease is limited as proposed above, no further limi tation of 
sUTface Tigh ts is necessary . 

Planting Rights . 

218. We think that it should be clearly laid down that no planting r ights otner 
than those included in "surface rigbts" are conveyed by a lUiuing lease, and that 
when such rights are required they should be obtained t lnough the Department of 
Agriculture under such regulations as may be in fo rce at the time. 

T'imbe1' Rights . 

219. The right to take such timber as is required for use in and about the mine, 
and for building and for fuel is included among the" surface rights" already referred 
to. The removal of timber from any land outside the mining area should for m the 
subject of a timber licence. This licence should be issued hy the Forest Departmen t 
under the conditions recommended elsewhere. 

'We ha I'e also dealt elsewhere (see para. 289) with the question of placing under 
t.he control of the Forest Department the action of mining companies in dealing 
with timber within tho mining area. 

CO fltmencement and P1'osecution of W ork. 

220. Sir B. Belfi eld proposes in paragraph 117 of bis report as follows :-
" 11 7. T o take the case of minin g laud first, the bolder of t.he conc~5sion should be uudel' obligation 

to commence work with in .\ period of two years from date of IOll::)e. Th is does not mean that ac tual mi ning 
operations must be started w ithin that period, but that the preparations necessarily preli !ni nnry thereto 
must be put ill hand . T hese wonld include verification of the results of previous prospecting work, and 
f urther examination of the stra.ta or reef to be operated on-the clearing nnd levelling of sites-the 

. constr llction of roads and waterways- the erection of buildings, and the instfl IJation of plant. It is not 
generally desirable that a man should take up :l concession unless he is possessed of the capital to work it, 
or knows where to go for it. 1t is. not neces15ary, tberefore. to .11l0W time for him to go about seeking for 
it-all that is requi8ite is that he should be given sufficient opportunity to purcbase his plant and engage 
"his staff, nud for these purposes n period of two yenTs is an ample time ullownnce." 

'I'his pr oposal appears to hl; to be unduly favourable to the holder of the lease. Sec Cogill, 
Mining operations sbould be commenced within one year of the commencement of 15,640. 
tbe lease- in other respects w,;, concur with what is stated in that paragraph. 

We concur also in the conditions gi\"en hy Mr. Belfield in paragraph 118, wbich 
reads as follows :-

., 'vVhen work has commeuced, the miner shol1ld be nnder obligation to continue it systematically and 
effi ciently, to the sllt.isfaction of the officer entrmsted with the supen ·ision of mines. Cu.ses will undoubtedly 
arise where a temporury cessl1tion of work is uDl1yoidable, but $;uch occurrences can he vrov ided for by 
alltlbo l"i sing th e Commissioner of Lands to g rant n certificate of exemption from work for any period 
not exceediug 12 months upon good canse s how n by the miner. If he fai ls in either of these obligations 
without reasonable excuse, forfeitnra of the concession s bould ·eusue under the conditions of bis lease." 

In view of the alleged growing shortage of labour in the Gold Coast we do not Cogill, 
advise the iml)osition of labour conditions, i.e., the requirement of the employment of 15,714. 

' so many labourers per square mile. 

Tax on P1'ofits. 

221. ·We recommend that the provisions in the existing Concessions Ordinance as 
to the tax on profits should bc retained. 

Housing of L abourers. 

222. We are of opinion that persons obtaining mining leases sbould be required 
to make(l) suitable provision for the bousing of their labourers, and that no charge 

(I ) I t may be des ira.ble for the Goyermnent to require con forma tion to certain regulations as regards, 
fo r example, s!1nitary arraugemeuos, water supply, n.nd so fortb . 

U 3 1 3~4 K 
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should be maclE; to the lalbol'lJi'ers fer the accommodauion 31fforded. This, too, is 
tIDe opinion eXJ'lressed Oily Sir J'I. 13e1fieLd, wnd we conCelr in the following .recom­
meNd3ltiIDn whiill he malltes in paragraph '134 ot his report :-

( I i(n ~hose cases in which a large propor ~ion of the houses are t'.be proper.ty of the qecnpiers it is 
desirable tiuat tlney should be taken over art w valuation. 16 t,be compa.nios are unwilling to do this, . the 
coUection oil rcntshould be prollibited." I,!, 

We fm·t1der thiruk th'<1t wkere a large numoer of labourel;s are employed the 
lessee shcmltll be required to IJrovide a ~lqlified "esident dispense. and a dispensary, 
witTh hospital aeco=od,,~ion ·sudficient for the ~ve.·age num@er of cases of sickne.ss 
(Vmong true labourers residel!lt 00, tbe m~ne. 

Niainte-nancc of Peace and Order. 

223. Mimil!lg Managers sho,.~d have power to evict undcsirable persons from 
halDitations wkich al'e the property of the Mining Compa'l1lY. Trus has been urged in 
evidence as ",ecessary in the il!lterest of . the mining popuaation. "Ve think it is. 
]1;. liIas also oeen urged by witnesses l'epresentillg the mming industry that no native 
vi11a.ge skould be allowed within a cel·tain distal!lce of the mining works. In the 
exercise of his surface rights the holder of a mining lease will Ihave t he matter in 
his OWl!l hands so far as the a,'ea comprised wit.hin ihe lease is concerned, subject 
to grant of compensat,iol!l in the case Qf existing habitaJtions as above proIJosed. But, 
wrule we recognise that the astablishment of native vi Jl3lges or groups of habi,t3ltions 
outside the area, but in close proximity to the miniNg works, might be undesil'able, 
we do not suggest any actiolil otner thaH tbat of tlle lessee, where necessary, (>rranging 
matters with the Native authorities concerned, the District Commissioner acting as 
intermediary. 

"Vhere tke Government deems it desirable that speciail provision should be made 
for the maintenanee of peace and order within the mining area, mining managers 
might be permitted to employ rural constables approved by the District Commissioner 
under such regulations as the Government may from time to time deem it necessary 
to lay down. 

Sanitation. 

224. The holders of mining leases should be required (as the Committee under­
stand is the practice at present) to cany out such "u~table sanitary arrangements as 
may from time t.e> l,lme be IJrescribed oy nhe Governmgnt, and we think that before 
regulations ~ this elieet are passed, amended. or added to, the views of the principal 
mini hlg managetsshould be obtained. There should be periodical sanitary inspections 

_by the authorised Goverhlment officers, and where, af6;r due notice, mining managers 
fail to carry out any of the prescribed requirements, t.he Government should have 
power to step in and do the necessary work at the expe::J.se of the mining lessee. 
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Liquo'r Licence.,. 

225. These, we suggest, should be issued by the Government only after consultation 
with the mining authorities concerned. 

Trading Licences. 

226. Tbere have been strong arguinents for and against the restrictiou of the 
establishment of t raders in mining areas. In this matter Sir H. Belfield expresses 
his view> in paragraph ]35 of his Teporn, w1J.ich Teads as follows :- -

".As tile presence of traders is necessary to tile labourers, ftollrflogeroents mllst be made for t.he-ir admissiou 
-wheuher such t raders be 1>~llropca'n £rms 01' nn,hive mer:~hnnts. 1:lhey should be ;admitted only at: the 
discfabion of nbe mines m:1uager, a.lld with the a.ppl'ov/'lo! of the Dislil'ict. C?mmissioner, wl~o will ,satisfy himself 
MlM the number o,dm itted is not ill exce:;s of reqllirementls. The blllluHlgS nece.isary tor b1l0ll' ac(:om~o~l~­
tion should be 6!ected by, 11no remain hha property of, tbe compRuy, and they should pay to the DtlStnct 
Commissioner an annlla,! fee for n tradillO' licence, wbiob may be t,rea.ted as (\ contribution {,()wards the !H\uitary 
ex pendi ture. If the number of tradel':)~is not so rest,rict,ed, it will in e ,\r ita.l~ly become snbst,antin.lly in excess 
of I1&,] uirements, and businesses will be estatlisheJ whidl will look for their customers -elsewhere thn.n t\,t the 
mine." 

The contn;)l of tradinO' operations within mlmiug areas should, we think, be retained 
in the hands of the Go"vernment. If the admission of traders into a mining area 
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be left entirely ho the discretion of mining lessees, bhey themselves win in many 
eases establish ~nores, and not unnaturally take care that competition i~ eliminated. 
Monopolies will be creMed, prices will be kept np, and I,he natives will be the 
sufferers. At the ~ame time, we admit the force of Sir I-I. Belfi eld 's argument against 
unrestricted competition, and care should be taken to license only such nnmbf)rs of 
tradeTs in each case as may be necessaTY to secure the iut,erests oE the population 
resident. within a mining area. We tJ1ink that before a licence is issued the m.ining 
manager ron0erned should be consulted, and due consideration gi,ren to hi expl"essed 
opinion. 

We do not. agree 'I"ith Sir H. Belfield that tho bnil (lings necessary for the accom­
modation of licensed t,ra ers within a milling area should be erected l)y alld l'cmain 
the property of the lessee. In our opinion it would be better in all future mining 
concessIOns for the Government to t.ake power to reserve sufficient land withm the 
mining area for the erection of buildings by persons desirous of establishing trading 
stores. Such buildings should be approved, and they should be erected by the 
licensed traders at their own expa))se in accordance with such r egulations as may be 
deemed necessary. 

ASRA,TI AND 'mE NORTHERN T ERR ITORIES. 

227. We think that the foregoi))g r ecommendations shoulrl apply to mining in 
AshfLnti and the Northern Tenitories-thut in fact the arrangements in the Gold 
Coast, Ashanti , an d the Northern Territories should be the same. 

EXPLOITATION OF THE OIL-PALM. 

HISTORY OF OIL-P.,\ LM ] ND USTRY. 

228. \,~Tithin the last few years attempts have been made by Europ~ans to exploit 
the oil-palm in British West _'1frica. Their actual operation is confined at present 
to the Gold Coast and Sierra Leone. 

These attempts have taken two forms. One, confined to the Gold Coast, has 
consisted in obtaining concessioI>s of oil-palm lands D'om the native authoriti es both 
under the Concessions Ordinance and outside the Concessious Ordinance. The other 
has sought to secure special priyileges for the erection of machinery under the Palm­
Oil Ordinance. The latter method has been adopted both in the Gold Coast and in 
Sierra Leone. 

A considemble amount of evidence has bep,n received by the Committee on the 
snbject, and certain acl,ion has been t.aken by the Committee in regard thereto. We 
propose to examine both methods and the prohlems incidental to their prosecution. 

220. Before doing so we think it necessary to give a brief introdu<.:tory sket~h of 
the character of the industry rtl; now carried Oll, and the important bearing that it has 
upon the usage and elljo,Ym8nt of land by the natives of British \V est Africa. A fuller 
account is provided in Mr. Mor;ll's memorandum annexed to this Report.':' As is shown 
in that memorandum, the oil-palm industry is wholly a native one. The fruit is put 
to three principal uses. It is a staple fuod supply and it may be said tbat every part 
of the tree enters largely into the domestic economy of the natives. It is an article of 
internal trade betlYeen natiye communities. I t constitutes the most extensive branch 
of the export trade between vIT est Africa ant! Europe. 

230. As regards the export trade, there has been long established in West Africa 
a cOlJsiderable free com merce;n thp. fruits of the oil-palm-both oil 2nd kernels­
between the nal.ive commnn.ities and European merchants. The export trade is 
carried ou in the fullolVing manuel'. The natives express the oil from the pericarp 
by yarions processes. They crack the nut by hand (except in local ities where the 
mercbantR have introduced cracking machinery) and convey the oil obtained from 
the pericarp and the kernels obtained by cracking the nuts to the trading stations of the 
European merchants for sale. The oil and the kernels are ~hipped by the latter to 
Europe in bulk, and produce a very considerable proportion of the homeward freight 
earned oy I,Vest African shipping. In the seven years 1906- 12, pal m-oil and palm­
kernels of a sterling value of just uuder thirty inillions have been }xported from 
Southern Nigeria. Sierra Leone, and the Gold Coast. 

The expol't branch of the oil-palm industr.v is constituted by a voluntary applica­
tion of native labour to purposes of external trade, in collecting, preparing, and 
transporling the art,icle. The nUlives receive in exchange for t.he product which their 
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laboUT causes to be placed upon the world's markets, merchandise and British silver 
coinage. From this free traffic the natiYes derive the wealth which comes to them 
through the c0mmercial enterprise of Europeans in thei. c0untry. The proportion 
0f merchandise and cash they receive for their output of oil and kernels fJ.uctuates 
,,·ith ruling prices in Europe. When ruling prices are high the interests concerned 
in Europe with the process of refining the raw material sold by the natives to the ' 
merchants wnd shipped by the l:Jltter to the h@m~ ports may suffer temporary 
inconvenience which, it mwy he assumed, win eventually be borue by the consumer. 
On the other hand, high prices prevailing on the home markets benefit the West 
African producer, the manufacturer of goods for the West African maTkets, and the 
.evenues of the colt;)]ilies and de]l>endeRcies. The nwtive's pUTchasing power is ' 
increased, the volume of imported merchandise is thereby augmented and the 
revenues of the colonies ,md dependencies, which, as shown in Mr. MOTel's memo­
randum, are very largely dependent upon Customs dues upon imported merchandise, 
are ]l>roportionately swollen. The iRdNstry forms the staple eIDport trade of Southern 
Nigeria and Sierra Leone, and is increasing veTY rapidly, as is proved by official 
statistics. The great development of the cocoa indnstry in the Gold Coast has checked 
a similar all-round increase of the oil-palm industry in that colony. In the last few 
years the exports of palm-oil from the Gold Coast have fallen tiNbstantially in 
quantity, although inconsiderably in value, owing to the rise in prices. On the other 
hand, the export of palm kernels has largely increased, both m quantity and in value, 
during the same period, and it is suggested in the Agricultnn,l Heports that the 
decrease in the export of oil is largely attribut8!ble to an increased local consumption 
by the natives themselves due to increased prosperity arising out of the growth of 
tbe cocoa industr y. 

Such, then, is" the manner in which the exploitation of the oil-palm for the export 
trade with Europe has been wnd is carried on. 

The characteristic features of th" expor t trade in the fruit of the oil-palm as at 
present conducted are free exploitation ·of the tree by the na,tives, and free traffic 
between competing merchants and competing nati ves . 

CONOESSIONS OF PAL~-BllAl<lNG LANDS. 

The" ApoZ Company, Limited," 'its Allies, Nominees, and others. 

231. The attempts at exploitation by European firms of the oil-palm industry in 
the Gold Coast through the process of acquil'ing concessions of oil-palm bearing lands, 
:l'or the most part for ninet.y-nine years, appear to h",,,," originated towards the close 
of the year 19]1. Shor tly aiter its sittings began, t.he Committee, acting upon evidence 
received, asked that a return might be furnished to it. "specifying t.he number and 
" extent of the concessions granted by chiefs to EuT'oppans for exploiting palm­
" bealing lands, and stating whether any ·well concess ions have been validated by 
c, the Courts." 

This information was furnished in the despatch of the Acting-Governor of the 
Gold Coast dated 20th December] 912. " 

In this despatch the Acting-Governor forwarded returns prepared by the Chief 
Registrar, one of which, marked C, showed the "concessions granted since the 
" commencement of ' The CODceRsions Ordinance, 1900,' by chiefs to Europeans for 
" exploiting palm-hearing lands t.hat have formed the subjPot of notices in ~he 
" Government GazetteR," and the other, marked D, was a "Return from Deeds 
" registr.v of concess ions for exploiting palm-bearing lands not yet tJle subject of 
" Iiotices in the (}overnment Gazettes registered since HIOO." The Acting-GovernoF 

o reported that up to that date" no certific8!tes of yalidity ft8!ve been issued in respect 
" of concessions for exploiting palm-bearing lands." 

Return (; showed that 1-k cOllcessions aggregating 100 square miles had been 
granted by the native authorities in the Western Province, and' 5 concessions 
ao-gregating 7~' square miles in the Central Province. The first conceSSlOn so granted 
b~re the clate of 29th Sept,ember Hill. The principal grantees of these concessions 
were a company styled" l\pol, Limited, of London," which ha.d secured 113 square 
miles. The other grantees weTe Messrs. Joseph Crosfielcl and Sons, Limited, who 
harl acquired 39 square miles, and Mr. Frank 'Wheeler Plane, 20 square miles. Both 
of these, as we leam from the Secretary of State's despatch of 17th December HIl~, 
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were acting on behalf of or in alliance with Messrs. Apol, Mr. Cros fi eld being, we 
undel'stand , the Chairman of the company. ,\11 these cOllcessions are 10l" periods of 
ninetY-Dine years. 

Retm'n D showed concessions from native aut.horities gran ting, in the whole, :fou~' 
squarel.u iles to one Earle Trevor, des('ribed elsewhere as an attomey for Apol, Limited. 
These were grants for twen ty-five years from 1st .May 1911, and, as already stated, 
were marked as " not yet the subject of notices in the Governmenb G[,zette." They H""" 1077. 
may, therefore, be taken as instances of concessions al together outside the operation 
of the Concessions Ordinance, although registered under the Registration Ordinance. 

T wo la ter sets of returns were furnished by the (iovemor of the Gold Coast in h is 
despatch of 25th i\>f arch 1913. HenlTn A contained "Concessions which have fonned 
.. the snl)ject of notices ill the Government Gazettes for the half year ellding 
31st December 191:::: ." ThE> first part of Return B was entitled" Return from Deeds 
Registry of agricultural and arhoricultural concessions of areas exceeding one square 
" mile tor haH-year ending 31st December 1912," and the second par t reconled the 
registration of deeds for similar cOllcessions not exceeding one square mile . 
According to Return A, concessions specifically granting rights over oil-palm bearing 
lands, aggregating 73 square miles, had formedl he subject· of notices in the Gazettes 
during the latter hali of 1912. Aceorciing to Heturn B, 173 square miles of 
concessions conferring unspecifi ed "agricultural and arboricultural rights" had been 
registered duriDg that period. Of this total in Return B, 6 concessions, aggregating 
81 square miles, do not figure in return A as having been gazetted. 

AfriclLIt 
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It appears further by a return forwarded by the Governor on 24th July 1913, that Arr;e,,,' 
in the half-year ending 30th June 1913, in the CeIl:tral alld Wester~ Provinces. notices ;-;~ . dg!:, 
appeared III the Gazette of four conceSSIOns, covenng an area of 62 square mlles, for Pl· . 
" agricultural and arboricultural " liUl·poses. One of these, covering 20 square miles, 
stands in the name of Messrs. Brunner, Mond, & Company, Limitecl, and specifically 
con ye}' rights" of collecting the f-ruit of palm trees ." The same return also gives a 
li st of 5 concessions from the Deeds Registry of agTicnl tural or arbOl'icultural eon-
cessions dming the same period amounting to 77 square miles. Of these 5 concflssious 
3 fig ure in the list of concessions gazetted. The remainder , which aggregate 25 sCJuare 
miles, do not appear to have been gazetted and aga in would seem to be transactions 
intended to operate altogether outside the Concessions Ordinance. 

232. The last returns we have received are from the Deputy-Governor of the Gold 
Coast. They are contained in a despatch dated 3rd Febrnary 1914, and cover tIl e 
half-year ending December 1913. They disclose a notable increasE' in this kind of 
concession. Return B shows that in the last six months of 1\113, 11 concessions, 
affecting no less thall 254t Rquare miles of land, for agricultural and arboricultura ~ 
pmposes were registered in file Deeds Registry. Of these 11 concessions apparently 
only 3, affecting 43 square miles of land, figure in Return A as having been gazetted. 
This would appear to indi~ate an extension of the practice already rflfelTed to on 
the part of concessionnaires to dispense with the medium of the Conccssions Conrt. 
Return A shows that 180 square miles of " timber or other concessions, not being 
mining concessions," were notified in (,he Gazettes during the same period. Of these 
concessions, foUl" specifica.])y convey right,; " of collecting the prodncts of palm trees" 
or "of collecting palm fru its." They are in favour of Thomas Whitehead. -William 
Gossage and Sons, Limited, and Lewis A. Smart, and affect in all 63 square miles. 
Return 0 shows that up to the end of 1913 agricultural and arboricultural con­
cessions, covering 1,714 square miles, bad beeu granted in the Gold Coast, whereas, 
at the d ose of 1910 the figure stood at 455 squ(J.re miles. It is not altogether easy to 
ascer tain from these returns what the real position is, but it is cleaT that the native 
commnnities of the Gold Coast nre parting with their surface rights at a steadily 
increa, ing rate. 

Ooncessions (Furthe?' Amendment) Ordinance, 1912. 

233. As we have already pointed out (see above para. 143) a neJ ordinance was 
passed in 1912 requiring the refn~al of a certificate of validity if the concession 
grants or purports to grant rights to coiled nahlral produce " to the exclusion of 
natives," or, " if it grants or purports to grant n ghts to remove natives from their 
" ha bitations within the area of such concession." If upon the heaTing of an applica­
tion for a cer tificate of validity it appears that the deed purports to operate "to the 
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exclusi0ll. of the natwes" 'the eerti:tiicate of va~idity must be refused. Apparently this 
pro",ision would apw1y id' the deed gave the conce£sionnaires the excLusive ~ight to 
gather the I:rU;,t ill. tne conceded area. 

ill th" cas" 0! the Ap01 c0ncessions it "]Dpears that the Apol Company proposed, 
,,'fiter some G@l'respondell.ee w,th the Ool'mia1 Ot.lice," copy of which has been laid 
before P3irliament,'" a ulOdification 01 the terms of the 0rigin"l concessions in oi'der to 
saotisfy the new concJiitions ;mp@sed by the Ordim"n0e of 1912, and that the Secretary 
of State consented to the proposecJi modifi0atioms, if the COUTt should see fit to adopt 
them under the powers given by secti0n 13 of t he ClFdinance 0f 1900 as above explainecL 
We 0om.meJ!l"t be10w on the clauses tlIDus modified. 

Action by the Oommittee. 

. 234. Whem this Committee first became aware of the llJUmber "nd extent of the 
3ireas of the Apol concessions as statecl in the despatch of the Governor of the Gold 
Coast of 20th December 1912, and also of the arr3ingeDilent as to tlle intended modifica­
tiON of these concessipns by the cou~·t in gran~ing the certificate of vailidiiy, it appeared 
to them th"t, whatever m'gkt be the conclusion they ultimately reached as to the 
changes, if any, iWl. legisl"tion which tliley ought 1'0 recommend with the view of 
regulatiNg more effectively tke granting of rights over oil-palm be"ring lands, it was 
impemtive that an effort should be made iN tke meantime to cheek or prevent the 
creatiON of new vested interests i1'; this class of native property . This, it was thought, 
could be to some e"tent effected by making use of such means as the present state 
of the law provided for the purpose. Accordingly, they "ddressed to the Secretary 
of State a leUer dated 28th March 1913, recommending certain action on his part. 
The letter was signed by all the members of the Committee except M1'. .Morel, who 
was abseNt from England at tbe time, but whose views on the subject he had com­
mUll,icated to the 001l1lUittee before he left. Mr. Morel subsequently expressed his 
agreement with the proposals submitl,ed to the Secretary of State, although he desired 
t.o go further than, ilil an tbe circumstances, the ol,her members of the Committee 
thought possible. The letter is ann8,ed to this Report. The Secretary of State was 
pleased to act upon the recommendation of the Oommittee, and the decisions he arrived 
at wiil be found in his despatch of 5th April 191.3 to the Governor of the Gold Coast, 

' tog-etTher with the instructions given by the Uovernor thereupon to the Provincia1-
OOlillmissioners. 

yalidation of A pol Concessions by O""brt. 

23u. A t the time of addressing tbe letter to the Secr,,!.ary of State, the Oommittee 
, "'01'0 not aware that at various dates, in J annary 1013, cel'tifiGa.tes of validity had 

been obtained by the Apol Company and its coadjutors in ten of the cases which had 
been notified in the Gazette. It subsequently appeared f;rom a return emclosed in the 
Governor's desp"teh of 9th OGtober 1913, that eight of these, comprioing 41' 706 
square miles, were granted on the application of the Apol Oompany as lessees, and 
two, comprisiIJg 3 "0 square miles, on the application of Joseph Grosfield and Sons, 
Limited, . one, comprising 2' 37 square mile3, being subsequently transferred to A pol, 
Limited . The grant of these certificates was, we understand, unopposed, in accordance 
with the arrangelnent which had been made with the Secretary of State. 

236. ·Wi.th rega,rd to three eoncessions granted to Joseph Crosfield and Soms, 
Limited, referred to in the same despatch, and aggregating 27 sq1ilare miles, the 
A ttorney General intervened under section 14 on the ground that Joseph Orosfield and 
Sons and ~he Apol Oompany were one" person" within the meaning of section 20 (:l) 
of the Orclina,nce. We have already referred to this case under the .head of." Dummying " 
(see para. 149 above). The claimants admitted that there was a financial connection 
between the companies, but contended that the companies, being separaTely Incor­
porated and reglstereel under the Companies A ct, were separate entities, and so did 
not cont1'avene tte ordinance. The Comt decided in favour of the claima,nts, and the 
inuervention failed. 

It may be well to poillJt out that this decisiOla, although, no doubt, sound in law; 
est,alulishes a condition of thingE whicl:l is contra,'y to (he declm'ed policy noBel desire of 

• COd. 6673J May 1913. 
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the Government. " I consider," wrote the Secretary of StaLe in a despatch dated Ar"icnn 
17t,h December 19 ,\ 2 to the Of5.<:el' Administering tho Goverl1l)lont of the Gold Ooast, No. 10 ·18, 
"that th" t.otal area obtained by Messrs. Apol alld their allies and nominees under No. 11 4. 
" either system should be limi ted to fo rty sq uaro miles." Refe rring to this paraaraph 
in the, SecretalY oC Sta te's despatch in connection with thc decision of the OOUlt, the 
Governor of the Gold Ooast remarks :-

.. It would appea.1" thn.t Mossr:;. Apol b!I\'e merely litilised UlC warn ing' hbel'e s tated to hflNe been 
conv eyed by you to thelll to fl"\l8 1,rl~te your inf cnLio lJ and to OVlldo ,'hn!. wi flh wbich :.tee-tion 20 of nile COllcmusions 
Ordinance wus ffllmed. )) 

2.37. The GovernOl"s despatch of 9th October also shows &ha,t four concessions aggre­
gating some 46 square miles were discontinued by Apol, Limited, or their nom inee, 
Mr. Plane; that two concessions granted to the sa me company, and aggregating 
29 square miles , were opposed by the Atto l'lley-General and marked" Nothing done"; 
two granted to William Gossage and Sons, Limited, and coveTing 23 miles, weTe marked 
"Period of notice not expired" ; and one of 2U square miles granted to Brunner, 
Mond, & Oompany, Limited, was marked " Opposed by Attorney-General. Nothing 
done.l1 

It appears froln the returns ahove quoted that certificates of validi ty have heen 
ohtained by the Apol Oompany and its coadjutors for areas covering in the aggregate 
72' 466 square miles. The area app lied for by indivicluals or companies believed to 
be in the same interest as the Apol Company, in respect of which no certificates have 
as yet been obtained, or where the application has been discontinued, embrace a very 
much largeT aTea. 
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238. Apparently, at presen t at all eveuts, it is not the intention of the Apol 
Oompany to work &hemselves any of the concessions they have obtained. Their 
professional aclviser, Mr. Giles Huct, explained ~o us the mel;hod they proposed to 
adopt :-

. t ..• May I explain, a~ I a~ we U ~cq ll~jDted with the Compan ~~, th~t they do not propose to wOIk It Hunt , 1215-
themseh-es if the.v cnn help It. 1he Ol\tlYC lS encouraged to brlllg \)l his own prodnce u,n.1 a collateral 8. 
agreement is. geoera ll y mfLde a long ·with tbe coocession that we wjll pay to the chiefs so mnch royoJty on 
every ton of fruit brought in and pay the people al so so much pOl' lb. for hriuging it in. All tihn.t A poJ. 
Limited, is doing besides acquiring cO'lcc.!;sioHS is erec ting works. Tliey are erecti ng works at D b;,co\7e for 
crushing 1,be fru i t and prollucing the oil. 

" 121 6. Are tbe., preventing the uatiycs fl'om sel ling to anyl:ody else ?-{ cannot :suy th nL they nre. 
The colla-tern! agreements say tba.t. tlley shall not sell outside, I belieye. 

" l2l7 . (flir. llforel.) Then it is a. commel'cial mOllopoly ?-No. because we have nothing to eltloJ'ee 
t.he agreement. 

"1218. Buti in practice it is a commercial monopoly for the area affected ?--It is not ill practice, to 
that extent. It would not be n commercia.l monopoly. I can fairly Sity that, I think.~' 

Latel' he adds-
" 1312 . . We are not workin f;Ju uder the Apol concession. 'Ye arc not collecting palm fru it ourselves. HUllt, 131~. 

We are on ly buying it as it is collected. \o\'e are paying rent hut we are uot oC~\lpyillg or mltkiug auy use 
of t.he premises. H 

T erms of original Grant and Oertificate of Valid·ity. Mudifications made by OOU1"t. 

239. If, however, we examine the form of the original grant and of the certificate s" Al'ri",," 
of validity which has been granted, with the modifications therein made by the Oourt No. 1 0~~, 
under sect,ion 13, we find that the rights which are granted to the Oompany include p. 106. 

very extensive r ights of gatheriug the fruit of the oil-palm, and generally of the control 
of tbe conceded area of land. 

Examples of the form of the original concession, at> notifiecl in the Gazette and as 
modified by the Oourt in accordance with the agreement a lready referred to. will be 
found in the Papers laid before the Committee. 'We understand that, mutatis 
mutandlis, all concessions followed this form. 

I t will be seen that the ]Jar ts of the original concession which were struck out by. 
the court are shown III . tahcs, and the substituted or added words are set out in the 
certificate of validity. These documents afford an upportunity of comparino', in the 
instance referred to, the original concession granted by the native authorities ~vith the 
concession as modified by the Oourt. .J 

240. The concession is in the form of an English lease, and begins with a demise 
of "all that piece or parcel of land " therein described. The extent of the area 
conceded is described in the original concession as containing about 10 square miles' 
in the concession as certified after survey the area is stated as 13 '156 square miles. Th~ 
concession goes on to transfer the palm trees on the land as well as the land itself 
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" together with an oil-pa'lm aBd other Jil8!lm trees 0f wh&t nature soever there growing 
" or being or he1'e&ftier to grow 011 be tbereon ," It must be remembered that in some 

'parts of the palm-bearing land many of these p8!lm trees have been planted by 
natives or their ::)ncestors, and are regarded by native custom as being the P.T0perty 
of tbe ind~vid llal who planted them, or his family, or descendants. Accor'ding to 
native c>lstom, as we have aJkeady pointeC!l out, tlhe transfer of the bnd wOllld not 
necessarmy ca,rry with it the transfer of the trees which had been planted by the 
occupant of the land , I1; has evidently been thought necessary to provide expressly 
for the transfer of the palm trees themselves as well as tJhe land on wbich they grow, 
It would probahly come as a surprise to the native-who considered himself the 
owner of a palm tree, amd who probal,ly would never have heard anything of the 
transaction between the chie~ 8!nd elders of the community and tbe grautees-if he 
were to lind t,h&t the property had passed under the concession to a foreigner, who 
bad exercised his l'ight expressly granted under the concession "to have access to all 
" oil-palms and other yalm-like trees of what kind soever that now arc or hereafter 
" may be on the said l&nd and to take the fruits thereof by themselves or their 
., serval1ts or employees and to carry the same away and to make such use thereof 
" as the Company or its local manager for the time being shaH (,hink fit including the 
" export or sale of the same qr of the products thereof" 

241. Though the owners oj' the t;ees who would bA affected by the pTOvisions 
"bove quoted may be c01nparai,i'V.ely few in number, yet it-must be remembered,that 
the rights vested in all the memi1ers of the community whose land is withil1 the arrea 
of the concession to gather the fruits of the wild or uncultivated oil-palm for domestic' 
purposes or for sale, either of the fruit in its raw state 01' of the oil extracted from 
th" perica,rp, or the kernel, are at least, of as great importance as the exclusive right 
to the privately-owned palm trees, It is difficult to believe tha,t under a system such 
as is embodied in these concessions there can be any security that the natives whose 
interests are affected are in ajlY effective or real sense parties to the transactions, 

242, Although this grant as cer tified retained the form of a lease of the land 
itself and of, all trees growing thereon, extensive modifications were, as we have 
alre,ady seen, afterwards arranged with the A pol Company, which have the effect in 
point of law of considerably cutting down the extensive character of the transfer, 
It does not, however, appear that the chiefs and elders who were the original grantors 
were in fmy way consulted or were made parties to these mouifications of the original 
deeds of grant. These were given effect to by the order of the Court under the 
powers of )he Ordinance as aboye expla ined, 'If t,he alterations are carefully examined 
they will I)e found mat,flrially no climinish the powers which the lessees wouM have 
possessed under the deeus as entered into between the 'p8!rties , The following are 
some of the most import,aut of the modifications agreec1~ on between the Secretary of 
State and the concessionaires and adopted by the Court, 

The original concessioB gave the company" full and. exclusive liberty" to make 
clearings "tor the purposes of agriculture aNd arboriculture , , , and generally to 
" do all things wbich shall be convenient or necessary for obtaining the produce or 
" fruits of the land hereby demised," These powers are still retained in the amended 
concession, but the words" full and excl usi ve" are struck out, The effect appears to 
be that the right to make "clearings" is not exclusive as it would havo been under 
the original covenant, The native authorities would still retain their right to clea. 
the bush, 

The power in the original concession "to remove any village farms compounds 
" or other erections as in the opinion of its local manager {or the time being may be 
" deRmed expedient for the said purposes" (of clearing, &c,) is struck out, It will 
be remembered th&t under Orclinanre No, 16 of H1l2 the granting of a certificate 0f 
validity was forbidden if the concession granted or purported to gr<l;nt rights to -

'remove natives from their habitations within the area of such concession, This 
modification seems to have become necessary in consequence of this Ordinance, 

A power to establish farms ancl to build villages and oompounds, &c., and set up 
such machinery as to the company or the local maIlager for tile time being may seem 
expedient is rethined, But a power" to give or grant licence to any person or persons 
" corporation or cOl'porations so to do and make snch regulations for the iuhabitation 
" and sanitation of all such villages and compounds as may seem expedient" was 
deleted, 

A power to clam up antl divert all waters and w3Itercourses within the limits of 
the concession and generally for coutrolling the water supply was converted into a 
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power to make use of the \I'a,(er supply, "but not so as to deprive the lessOl's and 
" their people of a suffi cient and reasonable quantiiy of water for their domestic 
H pUl'pOS S . '} 

A power to sell or dispose or underlease the whole or any part of the demised 
premises became a power "t.o sell, dispose, or underlease any of the r igh ts and 
" privileges grant.ed or p lll·por t.ing to be granteu by these presents." The ell'ect of 
thi s altera tion was that the gra.ntees could no longer assign exclusive rights to a 
third person , but only the concurrent rights wbich they themselves possessed. 

The native authorities had originally entered into the following covenant:-
,. (3) T ha.t tJley will oot. t any time exercise tbeir customary right.s of tak ing I,he Inlit s of t.he arol'csfl,id 

oil pa.lm or other plLhn or palm-like trees or cut. down 9r destroy the sn,id trecs for nbe purpose of lTw,king 
palm~w i n e or oLberwise or gmnt li cence to any persons otihcr tban I,be company :;0 LO do." 

This covenant was struck out, and in its place the foUowing clauses were inserted 
in the deed :-

" 2. Tba.t during the continunllce of tlhese preseots tlbey will 1I 0t a.t flrny time gml) t to any persoll or 
persons corporation or cnrporat,ions any rights licences or easementt> of whatsoever nature 0 1' descl'ipLioLl over 
I.be premises hereby demised or intended so 10 beY 

"3, That they will not at au)' time cut "own or destroy any of lhe oil pltlm or other palm or poIm-like 
trees now or hereafter 6'Towing or being 0 11 the premises hereby demised." 

At the end of the deed the following proviso was introduced :-
"Proyided always thut nothing contained in t.hese presents ~b all be read or construed so as to ('onier 

upon the company the rig bt to collect the fruit of the palm Lree~ or ot.ber natural produce (otber tha n 
timber) uowor hereafter growing' or being upon the said demised pre.mises to tbe exclu::iioll of tbe n:1tives 
hor the right to remo\'e natives from their bubitart·ion." 

Obje.ctions to Conces~ions of this T ype. 

243. This proviso is obviously intended to bring the concession into conformity 
with the requ irements of Ordinance No. 16 of 1912. The concession c01:l1d not be 
legally validated if it gramed or purported to grant any right to collect the fruit of 
the wild oil palm " to the exclusion of the natives," or ,. any r ight to remove natives 
" from their habitations within the area of the concession." I t seems clear tbat as 
the concession was originally framed it would have offended against, I'oth of these 
provisions. In oruer to conform to the Ordinance, care has been taken to remove from 
"he concession all expressions \\'hich would or might have imported any power of 
excluding the natives from the enjoyment, concurrent with that of the grantees, 
OI their rights, or of removing them from their habitations. But the rights of 
the grantees aTe not otherwise limited. Supposing the grantees were to introdnce 

__ a system of hireu labour by r:ptives not members of the community, and organise a 
systematic gathering of the fruit, would not the answer to any complaint that tbe 
righ ts of the natives were being unduly interfered with be "You are not excluded." 
" You have a peTrect right to '~gather the fruit yourselves. Go and do it"? ,Ve fear 
that the natives would come badly off in a competition of this kind. The extensive 
powers which the A pol Company still retains under i ts certificates of validity appear 
to indicate at least the possibilir.y that the system of free traffic between natives and 
mercbants in the natural produce of the oil-palm, the fruit being gathered by the 
natives in the exerpise of their customary rights, may be superseded by a system 
whereby the nati"es resident within a given area would tend to become labourers 
for hire, or be disposRessed -alt.ogethel', by the importation of labour hom other parts 
of ~he Colony or elsewhere. , 

. This would tend, in oUT opinion, to inflict an injusti~e upon the natives inhabiting 
t.he area included within the concession for ]Jot only would a native industry oe 
restricted, but the prestige of the native authorities would be impaired, with a 
result fraugh t with danger to the welfare of the native population and to the good 
government of the Colony. l\ gainst this danger the Ordinance of 1912 appears to • 
us to afford very inadequate protection. 

244. MOJ'eover, it seems to us that the terms of the proviso introduced at tbe 
end of the deed as amended (vide para. 24:!), while undoubtedly fl'amed with the 
intention of protecti'ng native rights, is open t.o a variety of interpretations, and 
contains, in its actual ap]Dlication, the germs of serious trouble between the natives 
inhabiting the a,'ea of the cOllcession and foreign native employes brought in from 
outside by the concessionl1aire for the pUrpose of collecting the frnits of the palm 
trees within the concession. 

U 31324 L 



WEST AF)tICAN LANDS CO)IM.I'ITEE: 

'ili'im PALM-OIL ' O&DlNANCES. 

2.405. Th~ second method. alluded to above (para. 228), viz., the granting or 
spemal pnvlleges by the Legislature for the establishment of machinery desio-ned to 
extract oil from tbe fruit in the largest quantity and of the best quality, may.;'ow be 
dealt with. This is the object of the Pa>lm-Oil Ordinances of Sierra Leone ane of the 
Gold Coast which received the asselilt of tbe Governors concerned on 12th March 
and on 20th July 1913 respectively. 

Provisions of Oniinances. 

240. While exhibiting some variations in phraseology and deta;,], the Ordinances are 
substantially identicaL They empower the Governor to grant to any person, within 
such area not exceeding a circle with a tell-mile radius and for such period not 
exceeding twenty-one years from the date of the grant and upon such terms and 
subject to such condit ions as he may think fit, the exclusive right to construct and 
work mills, to be operated by mechanical power, for expressing or extracting oil from 
the pericarp of pa1m fruit (section 3 (1)). . 

A power of renewal of the grant for a like period is given to the Goyernor 
(section 3 (2)). 

The exercise of this power is, in the case of the Sierra Leone Ordinance, con­
ditional upon" the concurrence . of the Tribal Authority," as is also the renewal 
of the grant. 

In the Gold Coast section 3 prescribes a limiting condition as follows :-
"If he (the Governor) is satisfied tbaL the consent of the Tribal Authorities or a mnjority of 

them has beeu obtained, and if they have satisfied bim thar the owners or a majoritj' of !'hem bnve 
approved," 

and provides a further condition that-
"No ~uch gmnt l5 hall be mnde in respect of a.ny nrea ns aforesaid which includes it town containing 

more tba.u 10,000 inhabi(ants." 

This last condition is absent from the Sierra Leone Orclinance. Neither of t,he 
above conditions are specified as applicable to the renewal of the grant in the Gold 
Coast. 

By section 4 of the Sierra Leone Ordinance and section 3 of the Gold Coast 
Ordinance it is stipulated that no grant or renewal of a grant of this character 
shall be given in future unless the terms thereof shall have been published in the 
local Gazette three months before ratification. The Sierra Leone Ordinance contains 

'i,he further st,ipulatioQthat-
" Any person objecting to all)' sllch gra!lt, ma.y , wi~hill snch period, give notice of such objection to the 

District Commissiouer of the district in which the area affected thereby is situated, and shall in such 
notice s.pecify the grounds of his objectioll " (ser:tiou 4). 

By section 5 of the Sierra Leone Ordinance and 4 \lfthe Gold Coast Ordinance 
it is provided that-

"Nothing in this Ordina.r.ce shall confer, or authorise the Governor to confer by nDy grant under this 
Ol'dlnnnee, filly right, interest., or property in or ovel' tilly land or the products of the soil of any laud," 

Section 8 of the Sierra Leone Ordinance and section 7 of the Gold Coast 
Ordinance make it unlawful for any person ot.her than the grantee to do within the 
area any act the exchlsive right to do which is by the grant vested in the grantee, 
under a maximum penalty of 5001. for any mill constructed or commenced in con­
travention of snch proyisi0ns, and to a fine of twenty pounds for any day during 
which any such mill is worked, and all pla.nt, materials and things used in the 
commission of any offence under the section are to be liahle to forfeiture. 

Such are the principal provisions of the Ordinances. 

Hist07Y of Ordinances. 

247. The circumstances which led to the passing of these Ordinances appear in the 
Blue Book entitled "Correspondence respecting the grant of exclusive rights for the 
" extraction of oil from palm-fruits" [Cd. 6561]. In so far as these Ordinapces affect 
or are calculated so to affect the existing and future rights of the natives over the 
areas subject to their provisions, a c~sideration of the problems which they raise 
would seem to lie witbin the scope of our reference. Before we record onr owu views 
we deem it necessary to summarise the nari'ative contained in the Blue Book; to 
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jndie-ate the modificatious which have occurred in the Ordinances since they wcre 
origiually in troduced into the Sierra Leone and Gold Ooast Legislatures a nd the 
character of the objections offered thereto. 

248. The negotiations relat.ing to these grants appear to have been of a protracted Cd. 656 1, 
oharact&r, and to have begun in October 1907. when Messrs. Lever Brothers, Limited, No. 1. 
applied to the Secretary of State for certai 'l pri\';Jeges connected with the contem-
plated in troduction in Sierra Leone ot modern scien tific methods for the loca.l 
treatment of the fresh fruit of the oil-palm. . 

It seems that :Mess.t:S. Lever desired at tha,t time to acquire "a lwrge area" of I bid. 
forest land for tl,e " local cultivation of the oil.,palm." This proposal was not 
favoured by the Govemor of Sierra Leone, aud by July 1908 :Messl'R. Lever haa 
temporarily abandoned the idea. They then limi ted their demands to the sole right 
of erecting power-mills and to the exclusive privilege, except against the Government, 
of lay ing down mono-rai ls within a radius of twenty miles from a gi ven point. These 
rights and privileges were to be for a fixed period of ninety-nine years with the option 
of cancellation by either party a.t the end of each period of ten years, and wei'e to carry 
no burden of rent either to the Govemment or to the chiefs. As the result of 
consultations between the Secreta.ry of State and the Governor of Sierra Leone, and Ibid., No.6. 
further correspondence with Messrs. Lever, the Seeretary of State informed the latter 
on 6th February 1909, how far the Government wel'e prepared to go in order to meet 
their wishes. 

The terms specified, " subject to tbe consent of the natives concerned having been 
" obtained in a manner satisfactory to the Government and to the passing of any 
" neces,ary legislation," were as follows :-

A. The exclusive right to erect power mills for the" expressing of oil iTom the 
palm-fruit," but not for the cracking of nu ts. 

B. The exclusive right, except as against the Government, to lay down mono-rails 
or " other forms of traction .'" 

These exclusive rights were to be operative within a radills of twenty miles from a 
given centre and to last for twenty-one years subject to the obser vance by the 
grantees of certain conditions to be afterwards elaborated. The Government were 
prepnred to forgo the payment of a rental , but stipulated for a " r easonable payment 
" to the native au thorities concerned, either in the form of rent or otherwise." 

These terms Messrs . Lever declined. Ibid., ]\0. 7. 

In Oetober ] 910 Messrs. Lever wrote that they were desirous to set up Ibid., No.9. 
" depericarping machines for the neatment of the whole fru it of the pahn and other 

_ H trees l) ill Nigeria, and askecJ that---
;, Th o :ll'ens for a dis tance of twenty mil e!'; around the location of our deperieal'ping machinery sbauhl 

be considered as l'eselTations for the special pm'pose of 0111' proposed lIew cllterprhse; that is, that no other 
fi Fm should be allowed to erect Ilnd c.J tablisil machinery for the treatment of Lhe whole fruit within twenty 
miles of our ·location. l1 

The Secretary of State was unahle to accede to these proposals, and made a I bid., No.) 1-
counter-offer ("4th FebruaTY 1911), which iliessrs. Lever declined (20th June 1911). Ibid., No. 12. 
Messrs. Lever subsequently revived their request for privileges in Sierra Leone I bid., No. )3. 
(2nd October 1911) and Southern Nigeria (20th December 1911), and applied for 
similar privileges in the Gold Coast. So far as Southern Nigeria is concerned, the Ibid.,No. )7. 
last document printed in tbe Blue Book which bears upon that Dependency is an Ibid., No. 63. 
int;m a&ion fro:" the Secretary of State to :Messrs. Lever that it is not pTOpo~ed to 
introduce legislat ion therein "unless it is shown to he absolutely necessary, which is 
" not at present the case" (lOth December 1912). We understand that this necessity 
has not since arisen. 

249. The applications in respect of Sierra Leone and tbe Gold Ooast were, ho\\,- l bid., Nos . . 
ever, favourably recei\'ed, but the radius wi thin which tbe grants were to become 14. &c. . 
operative was reduced by one-half, viz., ten instead oE twenty square miles from a given 
point. The Ordinance was introduced into the Gold Coast Legislature on 7th August 
11112, and into tbe Sierra Leone Legislature on October 25th of the sime year. As 
.first sllbmitted to those Legishttures tbe Ordinances gD.ve power to the Governors 
'without consulti ng the native authurities to confer upon the gmntees, in addition to 
an exdusive right to erect. machinery to express -the oil from the pericarp, an exclusive 
.right to erect machil1ery to extract oil from the kcmels, and an exclusive right, except 
as against tlie Government, to' lay down mechanical traction within the radius affected 
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by the grant. The objf\Ct the Government had in view is. explained in· the Secretary 
of State's desp8ltch to <the Governor of the Gold Ooast on 3rd May 1912:- . ' 

~'The OrlliufLtlce has been so drafted U$ to make it possible to grant ~xclusive righ~s in respect Qf 
machinery for t..r.ea.bing palm-kennels as well as for trea.ting tlhe pericarp, and for constrllctling railways; 'and 
auy on..:: or Ulore' of these rights may be granted with or without. the other or otliers,lt 

Opposition in England and in West Africa. 

250. The Ordinances and the policy they sanctioned met with strong; OppOSItIOn 
from the Manchester Ohamber of Commerce and from various merchant firms engaged 
iID. the pa,]m-oil and kernel trades. They were as vigorously objected to by the 
ul16fficia,l members of t];,e Legisla.tive COu]lCils of the Gold Ooast and Sierra Leone. 
The Governo" of the Gold Ooast reported that both 'ne and the members of his 
Executive Oouncil viewed "with some apprehension, as a matter of principle, the 
" introduction of an Ordinance which in effect enables the Government to grant a 
" monopoly.') 

It was also on this ground that the objections of the Manchester Ohamber of 
Commerce and others were pl'incipally founded. Exception was taken .to the policy 
of granting monopolies affecting the exploitation of a product which already formed 
t,he basis of an established trade. Emphasis was also laid upon the undesirability of 
granting to private persons or corpol'ations exelusive rights to lay down mechanic.al 
tl'action :-

,I The right to make roads and mono-rai ls and employ otb~r means of mechanical traction could hardly 
be exercised without grave interference with t,he pre!'ient meaus of transit ill the area proposEd to be 
conceded. Present native bush tracks would most likely be monopolised and rendered im,passable to onlinary 
and present-day t.rn.ffic. ::Methods of conveyance necessarily involving interference with public rights of 
way should be retained uuder the direct provision and control of the Government." 

The gmnt of exclnsive rights to extract oil from the kernels of the fl'uit was also 
the subject of pl'Otest. 

The objections raised were considered by thE» Colonial Office, with the result that 
the Government came to the conclusion that it was desirable to limit the exclusive 
privileges granted to the erection of machinery for the expression of oil from the 
peri carp, and to strike ant from the Bills the exclusive right of t ract.ion. 

251. While the criticisms mentioned above 'vere freely urged in the Legislatiye 
Oouncils, the native members objected more particularly on the ground tha.t the 
Ordinance implies t.hat the power to grant rights of this character was inheren t in the 
Governor and not in the native authorities, or, at least, that the Governor should be 
apparently empowered to make snch a grant irrp.spective-so far as the wording of 
the Ordlllance might-efl1erwise suggest-of the views of the native authorities. III 
the Sierra Leone Legislative Council hlr. Shorunkeh-Sawyerr contended that-

o. English law recognises t,hat where propert.y is to be granted, be who owns the property should be the 
grant,or, and allY persoll holJing the position of protector should cone.ur in t.he grant .. The pre::cut 
clause would mea.u a gradlUlo\ acqllisiliioll of ownership by the Gove~umellt, which is, as I gather. noL the 
intention - of t,he Government. The mom ent we admit rhwt as ;~ fact. they are t,he owners of everyolling 
l1,hovo3 a.uu beneM,h the soil, we concede that they should be the grantors or anything reJa-bing tt'} rights in 
tbat soil." 

It was for the purpose of meet.ing these objections that the provisions noted in 
para. 246, making in effect the exercise of the grant by the Goyernor conditional 
upon the conCUlTence of the native authorities, were moved, and accepted by the 
Council. 

These, a.nd othar amer..dments alfectiug the scupe of the measure, satisfied the 
Legislative Council of Siena L~one, and the Bill was read a third time without 
opposition at the s lttiug of 28t.h February 1913. They would not seem, however, to 
have sufficed to allay the apprehensions of the unofficial members of the LegislatinL 
Oouncil of the Gold Ooast. Those who are .recorded as having been present voted 
against the I,hird reading, which took place on the 4th July 1913. 

2;'2. It will be observed, from ,,;hat precedes, that all parties concerned in 
objecting to the Ordinances concurred in the view that a grant. of this kind is practically 
equivalent to §living au exclusive right to the fruit of oil-pallns over the area affected, 
i.e., over au area at 311 square miles. Mr. Smart, to whose evidence before us we 
shall presently refer, is of the same opinion. Mr. Grey, who, as Eenior unofficia~ 
member of the Gold Ooast Legislative Council, urged the some point before tlta~ body, 
was equally insistent thereon in his evidence before us . The representat,i ves of the 
Manchester Chamber of Commerce endorsed the. opinions of the Chal)lber alread~ 
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quoted. Mr. C6wan, a dheotor of tb e trading fi rm or Miller Brothers, took a rather Oownn. 
more fayoUTable view of tlle grant of exclusive privileges fo r the erect ion of special 13,677-9. 
machinery than the other merchant witnesses . But he dechtred tuM his vie" 0 

would cbange if such privileges were accolupanied by an exnlusiv" rigbt to lay 'down 
mechan ical traction. The rppresentative o[ Mess rs. Lever Bros., Lud., hardly sought 
to contect the argument that a monopoly would ensue from the exercise of suoh a 
right, 

:M oseloy, 
52S4-5, 
52~9-9U. 

As we have seen, this latter privilege does not now figu re in the 01'dinance, the 
Goverument proposing to grant .Messrs. Lever a licence to constnlCt railways within 
the perimeter affected lUlder the Proprieta,ry Ilailways Ord inance. 0.1.656 1, 

- Nos. 66 lIud 
253. The contention that the Ordinance confers a virtnal monopoly over the fru it 6S. 

of tue oil-palm is not, strictly speaking, a correct view of the legal · effect of the 
Ordinance. The Ordinance, as bas been pointed out, expressly exclude3 the grant 
by way of lease or otherwise of any land, or the products of the soil of auy laud. 
No general control can be given under the Ordim"nce. In Our opinion, however, 
there can be no doubt tbat the land withiu a rad ius of ten mi les round the dominant 
iactory or mill is burdened under the Ordinance with what would be called in 
English law a negative easement. No owner or occupier within that area may erect 
a factory or work machinery moved by mechani.::al power for the purpose of extracting 
or expressing oil from the peri carp of the fru it. The exclusion of all such machinery 
will in all probability tend to give the grantees I,he command of the produce within 
the area, and by preventing com1>etition with other possible purchasers of the fru it 
serve to hring about a practical monopoly. The tenqency will, of course, be more 
pronounced wben the grantee is "hIe to command mechanical tractiml, even under the 
conditions provided in the Proprietary Railways Ordinance. 

Dange?'s oj O,.dinances . 

254. Moreover, the large size of the area speoified in the Ordinances would appear 
to constitute a grave danger. The 1>ahn oil belt in the Gold Coast is of considerable 
extent, being e timated to amount to about 3,00U square miles, but a very few areas of 
t en miles radius carefully placed would prolJably monopolise the ,,.hole; ancl under Smart, 9899. 
the Paln1 Oil Ordinance there would appear to be grave fi sk tbat in a very few years 
the wbole of the palm oil industry would pass Ullder the control of a close ring of 
allied companies, who would first destroy the competition of the merchants by offering 
t be natives sa large a price for the fruit that they would have no incentive to mal,e 
oil themselves, and then, having destroyed all competition, would be in a p06ition to 
make what terms they pl eased with the natives. The S:1me general considerations hold 
good in the case of Sierra Le<;pe. 

255. Again, the native owners would be debarred from erecting any machinery 
themselves in any part Ot tl;le area and, of course, from benefiting from any newer 
and better machinery which might be invented dW'ing the period of the grant. If 
any such improved machinery which the native owners of land were themselves 
ca1>a ble of handl ing should be placed upon the market the district affected would 
he e"eluded from its use. The possibili ty of native inventions is not entirely to be 
dismissed, a native of the Gold Coast having invented a "small hand-machine" for 
palm-oil extraction which, if perfected, is stated by tue Agricultural Department to be 
Jikely to "prove in every way suitable to native use." 

Moreover, there would appear to be signs of a co-operative movement among the 
native~ themselves amI a growing [Ippreciation on their part of the increased efficiency 
which such co-operation would bring with it from a point of view of the preservation 
of native interests. This co-operative movement, combined with increasing n:1tive 
wealth, makes it at least probable that the time is not far distant when some natives 
will be in- a position to purchase machinery for tbe scientilic treatment of t ropical . 
products, and it would not seem just that any legislation sh'Juld be framed calculated 

,o"to deprive them of tbe opportunity. 
As to European machines of this kind, we were told by the representative of MM.ley 

Messrs. Lever that" there are several in the market." Similar eviacnce was forth- 5172. ' 
com ing from the Tepresentnt.ives of the Manchester Chamber of Commerce. ~~~k;~:\~t 

256. It is true that the grant of exclusive rights under the Ordinance is confined ~Je 8:1~~' 
to the erection of machinery for expressing the oil from the pericarp. It should be Od.6561, 
remembered, however, tbat possession of the fruit enti,.e is indispensable to that No. 3~. 
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process. Possession of the fruit enti,'" necessarily involves possession of the nuts~ 
The grantees are not p~ecluded from erecting machi'lery to deal with the nut and to 
express the oil from the kernel,although their exelusive privileges do not extend t.o 
sucl~ mackil1ery. The vall'lle of the palm-kernels, now for the most part shipped home 
in b~11k to Europe, is vastly greater than the value 0] the oil simalarly expo'rted, and 
the natural tendency ",f a grantor under the Palm-Oil Ordinance would be to'combine 
the depericarping process with the crushing of the kernel, and thus capture the entire 
'raw material of the industry. That grantees under the Palm-Oil Ordinance contem­
plate even wider powers and privileges than they possess at present under the Ordinance 
was vi rtually admitted by the representativE) of Messrs. Lever. 

H 5074. (.Afr. Wedgwood.) Yon Wf\,ut exclu~i ve rights over fl.nd above the exclnsive right to erect 
mills or to mruke r.ailwnya ?-( Witness.)¥es, I suppose i t. comes to t~at." 

COMBINED CONCESSIONS }-OR CULTIYATION, PLANTING, AND l\:fECHANICAL 

TREATMENT. 

257. A policy of direct European exploitation of the oil-palm "hich would combine 
the cultivation, planting, and gathering of the fruit and its treatment by machinery, 
and would involve dividing the oil-palm bearing areas of the Gold Coast among a 
selected m,mbel' of E"ropea,n concessionnaires, was recommended by Mr. Smant. 

Proposals of M,.. Smart, and Objections thereto. 
258. Mr. Smart has carried on a large business in London for about twelve years, 

with the object of obtaining and negotiating for clients concessions of land, establishing 
" factories" for the purchase and manipulation of produce in foreign countries and 
British colonies, and has paid several visits to West Africa," the last in 1912, when he 
gave special attention to the Gold Coast. In Mr. Smart's opinion the leases which 
have been recently granted, referriug apparently to thp- COJJcessions to the Apol 
Oompany, aFe so situated that they monopolise about four times the area they 
actually require. Be contends that the ., surrounc1iug areas are so sub-divided that 
" there are none of them iarge enough or good enough for anyone else to take up." 
Mr. Rmart's suggestion is-

"That the whole oil palm belt of the Gold Coast Colony be divided up, by nn iodependent expert., 
into areas of eqll::tJ, or predetermined rel:lJtiYe commercial va.lne or potent.iality. a.nd thnt not t ill this has 
been done Rhould allY firm be granted allY Itrei~ ullder the new P alm Oil Ordinan('e . Jr, is not necessary 
to allo t all tbe areas now 01' at any future time. The unit should not be area, but commercial yulue, 
and 110 grant should be made wbich spoil s, 01' v il·tual ly monopolise:;, a mut;h larger area," 

259. Mr. Smart in substance advocates the suspension of all further concessions of 
palm-bearing land until the wbole of the palm-bearing area of the colony has been 
marked out into apl"ropriate areas of sufficient size and value to justify the erection 
of proper machinery for treating the fruit, whethenwild or cnltivated, produced 
thereon. Applicants would then have to Eelect from amongst these areas, and some 
might be reserved for the Government itself to work. Tpis scheme a.ppears to assume 
that the Goverument is entiuled to partition the land of the Gold Coast as it pleases. 
We do not think that the situation can be deHlt with in the manner recommended by 
Mr. Smart. His proposal appears to us to be qujte impracticable; even if it were 
not open to the fatal objection of disregarding altogether the customary rights of the 
native population and their chiefs. 

I m,[>01·tance of Ctdti.vat-ion of Oil Palm. 
260. 1I1r. Smart gave some interesting and important evidence as to the need of 

cultwating the oil palm both in its wild state and in plantation" if the supply of the 
oil is to attain anything like the full development of which it is capable. He dwelt 
on the necessity of thinning the palm trees before they get too old, and gave figUl"es to 
show the enormons increase of produce which might, in his opinion, be obtained hy 

, the proper treatment of the oil paun and keeping the trees free from bush. 
He especially laid stress on the excellent results obtained hy a well-k,:own ehief 

who is also a member of the Leo'islative Oouncil of the Gold Coast, the h.onor Mate 
Kole in Eastern 1< robo. He and his father before him had been planting and culti­
vating oil palll> trfles for many years, and Mr. Smart estimates the yield of fruit 
obtained by him and his people as at least three tons per acre, whereas l?- the ordlllary 
wild untended forest it probably averages only two or three hundredwelghts per acre. 
He illustrated his views by a series of very intere~ting phot.ographs sho~ing the diller­
ence between trees properly tended and grown and the trees left sllllply III then natural 
state. 
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261. Mr. Smart also dwelt on the importance, hom the point of view of developing 
the trade in palm oil, of adopting better methods than those ])l"actised by the nati ve~ 
of extracting the oil iTom the peri carp and kernels of ~he fruit. He thought that, in 
order to justify the establishment of modern machinery for extracting the oil. a regular 
supply of at least 10,000 tuns of Iruit per annum would be requiQ'ed for each factory. 

He c'onsitlers that the quautity required cannot be obtained from t.he wild palm, 
and that what is necessary is to cucourage the p lantation system l"ather than rely ou 
the supply of wild fruit. He obj ects to th" ordinance of 1912 wnd to the Palm-Oil 
Ordinanee ou the ground that both these Ordinances appear to contemplate dealing 
only wi th the wild iruiL<'tnd to ignore what he considers the much more important 
method of plantations of young oil palms. 

262. On t,he other hand, Mr. Smart makes the interesting stat"nIBnt that, in point 
of fact, the areas in the Gold Coast which are noll' producing palm-oil for export are 
<.mltivated. The exploited oil palm he declares has become" praetically a plantation 
produce." This, if accurate, would suggest that the natives already bestow a much 
greater amount of attention upon clearing the undergrow~h and pruning the trees than 
is usually attributed to them. In this respect l\lr. Thompson, speaking of Sotlthern 
Nigeria, corroborates ?vlr. Smart. il'h. Smart's pr-incipal contention is, however, that 
considerahle areas of oil-palm bearing land are not now utilised by the natives in the 
Gold Coast. 

Mr. Smart thinks that a longer period thau twenty-one years, specified in the Palm­
Oil Ordinance, should be secured to the lessee as the oil palm, if raised from seed, 
take. about eighteen years to come to maturity. But authorities differ as to the 
maturity period, which appe3lrs to be largely a ma,tter of soil, wtmospheric conditions, 
and variety. An exl,austive Report(l ) pl'epared by the Conser-vator of Forests in 
Southern Nigeria states that the t ree is in full bearing at the age of twelve years, and 
begins to bear- at the age of six or seven years, or in exceptionally favourable cir-cUlu­
'stances at the age of four years. 

263. In so fal' as Mr. Smart's observations ar~ concerned with the importance of 
encomaging the cultivation of the oil palm tree we think that they are deserving of 
careful consideration. He would favour grants of smaller. areas than those which 
have been recently gTanted, and e.\·idently consider, that the careful cultivation of 
these areas is far more important for the future of the palm-oi l industry than the 
concession of extensive rights of collecting the fruit of the wild palm. 

Tbe results arri~ed at in the Krobo country, to 1;,hich Mr. Smart has called our 
attention, show that under an enlightened and progressive ehief and with an 
industrious population some of the best results hitherto reached can be oLtained. 

GENERAL CONCLUSIONS. 

264. The ge.neral position l<1ay now be summarised so far as the export trade in 
the fruit of the oil-palm from the British colomes and dependencies in IV est Africa 
is affected. _ 

The new forms of enterprise which havc recently made their appearance are 
jnspired by the European interest engaged in the process of refining the raw material. 
That iuterest seek, to obtain a privileged posit.ion in the colonies and dependencies 
with t.wo main objects in view. These oujects are (a) the acquisition of the raw 
material at the place of prodllction and consequent.ly at less cost; (b) the extracting 
of the oil by machinery on the spot in order to secure a larger yield and, while it is 
ftesh, in order to conse];ve certain chemical properties which are lost or diminished 
during the process of native preparation and owiug to the exposure and delay which 
intervene between the gathering of the fnlit in West Africa and its delivery in Europe. 
We ar e only concerned with the economic causes which have led to these new forms 
of enterprise in so far as their prosecntiolJ may affect the interests of the native 
population in their occupation, use and enjoyment of the land and its resources. The 
method s wherel)y it is hoped to bring about the results stated above have been 
successively examined. 

265. That the oil-palm industry should be encouraged in every way possible by 
the Governments of the various colonies and dependencies, and that the necessary 
facilities should be granted to European companies and individuals whi> may desire to 
ered machinery for improving the preparation and treatment of the product appears 
to us not to admit of question. It is important in the interests of the 'nati ve popula­
tion, and of the trade and revenues of the colonies and dependencies. Some -vitnesses 
have argued that native me,hods are wasteful. It is obvious that suitable machinery 
for the purpose of treating the oil of the pericarp must give results superior to those 

(I) lC The Oil Palm and its Varieties," p. 20. 
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• wfuich mam,a] ~abe>ur caID. produce. It is alIso true, no doubt, that a certain amount 
of pa]m lrernels awe n0t uti.]ise<il, but as the machinery f0r the introduction of which 

. special adfvantages of 01ile kind or an0theT are 80ugM is p~imarily rlesigncd for the 
eJ<ltmctioIl! "f the oil fr0ID the pel'icarp, the avgUlHent based upon a ,,;astnge of the 
t1ternels is hwrd1y relevant. Machi,nery has been introduced for the cracking of palm 
(li},wts and for t~e crushmg of the kerneL without recourse to special privileges. No 
cOBc)l'lsive case has been made out be£0\'e us to the effect that the ililtrodl'lction of 
machQnery for expressing tae 0i~ from the pericarp is depe.ndent upon the grant of 
exchlsive privileges. Several witnesses nave ali'gued strongly in the 0pposite direction. 
One witNess assured llS that his finll IDad erected machine];y of the kind in a 
neighboming colony w,thout any monGP?Nstic rights. 

Orey, 5635. 266. Again, the cutting down of palm tli'ees for wi.ne Gr to make room for COGoa is 
Sma.,t, 9725. stated by some wi,tnesses to have iDeen excessive in ceFta,in districts of the Gold Coast. 
Crowt.ber, Mr. Crowtheli', however. through whose office all the l'el"oFts ~I'em the Agricultul'al 
10,44:1. Department and from nu,tive inspectors pass, does not Gonsider that the prncti€e haa 
See Reports h 
of Ag'. 'gone on to a very seriolls extent. T is is prima1'ily an administrative matter and 
Dept., 1908- has been referred to by witnesses from Southeli'n Nigeria. General allegations ®f 
~~ref.:e also "w

k 
astage" ,:ndelr thhe presen]t conditions (d,f thhe iN1dustryl shofuld lrnnot'.,we think, be 

Memo ta en too senous.y w en It lS )?rne. III mlll t at t 1e va ue 0 pa, -01! and ke.rnels 
p. 162:'in!ra. expo~·ted from Bnllsh West Afnca In 1912 amoun~ed to ever five and a half lllillion 
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267. After giving very carefill consideration to -the matter we are unable to view 
the system of conG€ssions of oil-paLm bearing lands of the" Apol ., type which the 
legislation of the GGld Coast alone permits, or the system set up under the Palm-Oil 
Ordinance, otherwise t ham with grave apprehension. 

So br as the 9oncession system is concerned it is clear from the Secretary of State's 
despatch of 5th April 1913 (referred to in para. 234 a,bove) that he views that system 
with anxiety, fl>nd we desire to associate uurselves with the warning which that despatcR 
conveys and with the action which the Governor took on its receipt. lIVe caRnot share 
the optimistie view that the daI.lger of this growing practice is more apparent than real 
and that the Rative population is well able to take care of itselt We do not think 
that the natives are able to appreciate the consequences invQived in the action of their 
chiefs in parting with rights over a natmal prodllct which is of such immense value 
to the mass of the population. Indeed it may be doubted whether in many cases the 
mass of the population~is in a posi tion t.o be fully informed of wbat is taking place 
wlum the barga~n is concluded. It ~e8m8 to us tha,t t,he eagerness with which large 
cl5ncessions of palm-bea,ring land have been sought during the last few yewrs, even 
sinc@ amending legislation in favour of a greater protection of native rights, furni shes 
a sufficient answer to the suggestion that the pri vileg'es thus acquired are nominal 
rather (,han practical. 'Ve consider t.he bilure of legislation to provide any efficient 
check upon the control which iudi viduals nnd associations have been able to obtain 
over extensive aEeas of such Jand in the Gold Coast to be fraught with real peril to 
native interests and to goo<il govermnent. Neither in Sierra T.Jeone, nor in Southern 
Nigeria, is this conces~ion Eystem tolerated by the local administrations; experienced 
officials have spoken to us strobglJ against it, and we cannot believe that either the 
weHare of the natives or public interests in general can be served by its continuance. 
The danger of the system appears to us to have a treble character, (a) to involve the 
dispossession of the na,tives fOF one year short of a century from the use of land which 
must become increasingly valuable to them with the growth in their numbers, and from 
the enjoyment of cuS1iomary rights resulting from its possession ; (b) to alter completely~ 
and detrimentally the position of the n<1tives by substituting for a system. earned out 
by free propriet.ors working their own soil under their own labolOr and sO.Clal customs, 
an exploitation through hired labour, whetaer local Oli' imported; (e) to tend In the 
direction of restricting the natives in the use of tbe palm tree and its fruits for domestic 
and interna.l trii'ding purposes. 

268. The policy embodied in the Palm-Oil Ordinan€e, although not constituting, in 
our opinion, a danger of so direct a, kind, appears to us objectionable on much tile same 
gounds and for the reasons already stated. . ' . 

It should, we think, be recalled that the va,rlOUS partIes engaged In the 
endeavour to obtain the raw material at its source of prod"ction by securing oil-palm 
bea,ring lands on leases of a duration so lengthy as virtually to amonnt to a free~old, 
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or by establi~hing special rights over oi[ pwlm bearing areas, are united by ~he ties of 
a common economic interest. We do not sllgge:3t that ibis interest is other tban 
perfectly legitimate. Bnt, tbe circumstances being what they are, the influellce that 
interest will inevitably stri ve to exert must lie in the direction of the eventual 
establishment of a state of affairs which would confine the native to one market for hi s 
produce: The upshot would be to withdraw from the natives the advantages which Sm,rt, 
competition brings t.o them and to destroy that free commer9iul traffic in the produce 97-12-3, 
of the oil palm under which the industry has attained its present large pl'oportions, 9832-5. 
with evel"~' prospect of increasing sti ll further . 

269. The true polic would seem to be tLat of encouraging the natives to expand 
this important native industry by proyiding them with sncll technical assista-nce and 
instruction as is possi ble in cultivation, planting, selection and preparation; by 
increasing the facilities of public transport where needed and allowing free com­
petition in the introduction of various forms of machinery both for treating the oil of 
the pericarp, cracking the nut, and crusbing the kernel. If, as is probable, the native 
method of preparing the oil will, in coU'rse of time, be s uperseded by mechanical 
processes, the change should come abollt by ordinary economic processes and under 
conditions which would not inflict injustice and unnecessary hardship upon the 
various interests now concerned in an iudustry which, however open to improvement 
it may be, is to-day tbe premier export industry of British 'West Africa. 

270. These considerations lead us to conclude that concessions of the "A pol " 
type should be altogetber discontinued, a-n d that the Palm-Oil Ordinances of Sierra 
L eone and the Gold Coast should he repealed and that no siwilar legislation should 
be enacted hereafter. Tbe collection of the fruits of existing oil-paLn forests by 
Europeans with hired labour is not a process, we think, which would proye in the 
long run a wise one even from the purely commercial point of view, owing to the 
admitted difficulties of obtaining this kind of labour and to the marked preference 
shown bv the natives to work on their own account. 

In our opinion this practice should not be permitted in Southern Nigeria or Sierra 
Leone. countries where the activities of the native population are already so largely 
engaged in the industry. The conditions in the Gold Ooast and Ashanti are different, 
and there may be circumstances under which rights to collect the produce in qllestion 
may properly be conceded. 

271. Thus in areas where, owing to the Bcantiness of the native population or for 
other causes, it can be satisfactorily established tbat the fnlits cannot be collected bl' 
the natives, licences for a comparatively short period might be gl'anted by the tribal 
authorities with the approval of the Forest Department. 

272. Again we recognise that in these last-named dependencies special circum .. 
- stances may exist in which it IT"'ly be advisable to accede to applications for leases of 

land for the cultivation of oil palms, and in such a case C1>re should, of course, be taken 
to provide for compensation fo- oil-palm trees within the area owned by iudividual 
natives. I t does not appear to us, hOlyever, that such leases should be granted where 
the oil palms are actually exploited by the natives. 

The main purpose of these grants should be the encouragement of the cultivation 
of the palm, and the rights of the grantees to collect the wild Iruit should be incidental 
to this cultivation. The covenants in the grant should include the obligation to 
improve the wild areas by thinning, cleaning, &c., and the grant should be liable to 
forfeiture for breach of any of these covenants. The area over which the rights of 
collecting the wild produce would be granted would be determined by the circum­
stances of each case and tI,e probable capacity of thp grantees to work it effectively. 
This would have to he considered by the proper executive official in each case. The 
working of these gra-nts should be periodically reported on by the Agricultural 
Department. The maximum area and duration of such grants should be the same 
as that of other grants for tbe purpose of planting and cultivation. 

FORESTRY. 

273. A considerable number of the provisions of the Forestry Orditances in the 
various dependencies are, st.rictly speaking, outside the t'3rms of reference. but 
the Committee understand that nn expression of their yiews will be welcome on 
the provisions of the Ordinances generally. 

In our treatment we propose to dewl with Southern Nigeria first, as forest 
administration is more advanced there tban in the other dependencies. 

U 31 324 M 
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I. 

Southern Nigeria. 

FURESTRY ORDINANCE. 

Principal P1·ovisions. 

The Forestry O];dinance is !Tamed on the lines of the legislation in force in 
Burma, where forest administration has been attended with signal success. The 
ma.in principle of the legislation is thus stated by Mr. Thompson in his valuable 
Report on Forests in the Gold Ooast [Cd. 4993J, p. 113. There he says that it seems 
to him that-

" An arrangement by which Government reserves to itself. in the principal enactment, the right t.o 
intorfere in mM,ters 06 forest pot icy a.nd administration whenever iii is absohltely necoBsury to do so, yet 
nt bhe same time allows considerable vreedom Oil bhe part of tbe chiefs and native commllnities to 
carry out tile necessary measures in theil' own way, is well suited to the requirements of our "Vest 
Airica.u colonies. 

" The forest hLWS of old ~ollthel'll Nigeria wore based OJ;1 thit:! conception of 'bbe extent t.o which 
the suzera in powel' should interfere ill 1l1a.tters of forest ndminii:ltiration in tha.t Protectorate. In these 
laws, ns wi ll be seen presently, nll.ti ve rights and clls toms were adequately safeguarded, nnd the principle 
was recognised nil through that the chiefs aud communities were entir.leu to a share of the taxes 
levied on, and other pl'ofit's accruing ] llO m the ex ploitatioll of, forest produce." 

The main obj ects for which ' forests are required Mr. Thompson states as 
follows :-

'.1. Ali means for protecting a.nd fn.voumbly altering nbc climatic factors. 
"2. For 11 constnnt and sustained yield of forest produce especially with a view to satisfyin g 

future increased demn.ods. 
'I :i . For supplying wooded arens su itfLhle for tbe exercise on them of those methods of practisillg 

agdcultnn~ now ill vogne amollgst the na,ti\'es ." 

274. With regard to forest reserves (which are, as NIl'. Thompson defines them, 
"permanent estates from which the demauds for forest produce will have to be met 
" in the future, ") he says :-

.. The keystone of all forest consel'vanc.v is reservalil)ll. Unless the paramonnt Government can 
ensure the t!horough and lega.l protection afforded by reservll.tion to c~tatcs that are meant to be 
111l11Htged tl~ fOl'est~, real c.:onservanc.:y is Ol.lt of the question, a.nd the forests as sllch will gradua.lly 
di:m.ppenr orr the fuce of the land. Reserva.tion being ensured, the forests should be managed 
with Il. view t.o supplying a sustained and increasing yield of prod uce both for local requirements 
n.nd for vhe home ma.rkets." 

The primary object of the Forestry Ordinance was the formation of forest reserves 
and their regulation, but sll.bsidiary to this, all "uaii ve lands" (i.e., all waste, forest 
and other lands at the disposal of a native community and not being the private 
property of any individual) are, subject to the possible exceptions i~ the olel 
Western Province, brought under the regulations of the Forest Department. As, 
acco rding to the evidence, no difficulties have beeu met 'with iLl the gradual formation 
of the forest reserves, we do not propose to pursne this subject furtner, but an 
explanation of the regulations which are applied to native lands is necessary, more 
especially in view of the proposals which we make in relation to the Gold Ooast. 

Timber Licences. 

275. In tho place of a timber couces,ion which in forill, at any rate in the Gold 
Ooast, involves a demise or the land itgel£ for a term which may extend to ninety-niue 
years, a timber mercha,nt desirous of cutting timber for export must obtain a timber 
licence which in nOl'mal cases would be for a term of five years with a liberty OJ 
l'enewal for fu rther periods of two years . PTovision is, however, made to enable the 
Governor tu ex tend the term in cases where the licensee expends capital on the con­
struction of tramways, mono-rails, or other work. 

The procedure for obtaining a licence is laid down in the rules. No licence is 
to be granted except with the consent of the Governor. To obtain this cousent, an 
"pplicant fon,lards to the Provincial Forest Officer particulars of his application. 
That ol1icer forwards it to the Provincial Commissioner with his reasons for" recom­
" mending that the licence be grant,ed to the applicant in prefereuce to the ot,hers." 
The Provincial Commissioner in his turn sends t,be applica~ion ~o the Oonserv<"ltor of 
Forests, "with the political reasons, if any, why the liceuce should not be granted," 
and it ultimately reaches the Goveruor through tbe Oolouial Seoretary. 



DRAFT REPOIl.T, ETO. 91 

If the Goyernor decides to approve the grant of a licence provisionally-
" H e shlLlI direct Lbo Proviucill,j Commissioner to inquire into and ndv isc ns ~o Vile tll~le of bhe 

proposed g rantors and of any obhor persons ciu,iming liQ b!we, or, in the Opill ion of Vhe Pl'o ,·inc.itLi 
Commissioner, hnving, ::t rig ht to gra,nt or OppOdO t,be gmon of !\ li cenco, l10d to gru.nt or refuse tlbe 
licence nccon:1ingl y, snbje~(; to an Il.ppeu,] to the Governor." 

In cllse there is any d01<bt as t o the title of the gra!lltors, the matter is referrcd 
to the Attorney-General for his repor t. 

276. '1'he licence, which must have a properl~' verified plan endorsed upon it, 
is settled by the Provincial Forest Officer a!lld the grantee, and it must" be read 
" over, interpreted if necessary, and expl!llined in the presence of a Commissioner," 
8!nd executed by the parties in his presence. The licence gr!llnts the sole and 
oxclusive r ight to take the trees named therein, and is not to confer any exclusive 
right to the use of roads, water ways, and river frontages within the area oveT which 
the licence is gran ted. 

The only provision with regard to area is th!llt no licence for an are!ll exceeding 
100 square miles shall be granted without the consent of the Secretary of StMe. 

With regard to the fees collected for timber a portion forms par t of tbe general 
l'evenue of the Colony and another por tion is distributed !lImong the grantors of the 
licence. 

Rubber Licences. 

277. Rubber can only be collected under a licence from the Forest Depar tment, 
and before such a licence can be granted to !lin applicant, a proposing licensee 
must show a competent knowledge of the proper method of tapping trees and 
p reparing rubber. The licence granted is a purely personal one and does not give 
exclusive rigbt to collect over any pillr ticular area. From this it would seem to 
follow that no concession can be granted enabling a European concessionnaire to 
obtain an exclusive right to ~ collect wild rubber through natives, and we would 
express our agreement with this policy. 

Application of Ordimomce to Western P,·ovince. 

278. \Vith regard to the Western Province, there is an express prOVlSlOD in 
section 21 of the Ordinance that no rul e or order is to come into force in any district 
or province to which the Native Councils Ordinillnce (an Ordinance, as we have 
seen, applicable only to tne vIT estern Province) applies,c) unless the same shall have 
been approved by the Native Council duly constituted in accordance with the 
provisions of such Ordin!llnce for the district or province affected tbereby. 

I t appears that the present regulations bave been brought into force, with the 
- approval of the native Counc:!ils concerned, in the whole of the Province except 

Egbaland, Ijebu Ode, Desha, Ondo and Badagry, but the Forest Department, being 
desirous of establishing a · ... niform and efficient system of forest administration 
throughout the whole Deptmdency, is dissatisfied with the section in question, and 
desires its repeal-a reco=enda~ion in which we concur. 

II. 

Gold Coast. 

T HE COLONY AND ASHANTI. 

R eport of Mr. H. N. Tho?1Vpson. 

279. In 1908 Mr. H. N. 'r hompson, Chief Conservator of Forests in Southern 
Nigeria, was deputed to visit the Gold Coast, in order to furnish the Executive 
with " professional advice as to the best means of regulating the haphazard methods 
" of exploiting the mahogany forests" in ,ogue in the Gold Coast and Ashanti. 
After an extended tour Mr . Thompson came to the conclusion tbat a process of 
indiscriminate destruction of the forests was taking place in many districts. This 
pr ocess of destruction is due partly to the excessive felling of timter, especially 
in mining areas, and even more to the native pradice of shifting cultivation. 
Besides wasting vahwble sources of potential revenue, the present unrestricted 

(1) This Ordinance bas only been repealed so far a,S it rela.tes to the administration of justice lsee 
'Para. 78). 
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destruG~iotl of the foresfs threa;tem; the future of the country and people with 
conside£ah~e d,.ngers, not t11e least aliI10ng them heing the disastrous effect (padially 
in operation aIllrea<dy) upon tr0picaill agricu1ttwe produced fl'OIR a diminisbed water 
~"PFly ,.neil bom the disappe,.raJJ1ce 6f moist cli>natic conditio)1s, conseque)l.t upon 
forest d"stiruction. ' 

Mir. Thompsc)ll's l1l,eF@rt, whicb c0nstitutes an abt" ,.nd exhallstive treati;e upon 
tke subject by an expert of a€knowledgeeil rep"'talti0Jl, and enters fully into every 
aspee,t of the Froblem, has been [pulb1isll.ed as a; Pan;liallleR~ary paper [Cd. 4993J. 

280. SGHillle 0f tilie more irmport,.Rt passages from tile l1l,eFort wil'l: be found in 
the Rates of Mr. ThGnRpsoR's oral ev.ideRce lD"Iore t.he (i)ol)llDi,ttee, and, in view of tbe 
gr"a;t ~m'Po,·tance of the subject, it may be ruesi;J'3Qle to quote in extenso here a ~ew of 
the paFagraphs describing ~he <damage wb,ich is being done by th" present indis­
crirnil1at" destruction of the fQl·ests. 

Speakiitlg of t~le resuillt of slniiting cul~ivati0n, mQre particularly i:n the Abu"i 
district, MF. Thompson says ;-

"U~lder existing agricultural practice there is nothing whatever to stop the gradi.m.l apread OD the 
arid country into the very heal'll of !toe for-esb region, and that is " ' ha.1i will 'Undoubtedly ta.ke place 
unless efficient harriers aga.iust its sprea-d a're creM,ed. Such ba.rriers are even now available, provided 
ilhat the fores~s occnpying the hill ranges which border the a.rid plains are strictly protected, 
aga,insb fa.rming and agaiust forest fires." 

And again a little lower down ;--
"As ma.tters now stJand, there is every indication nbart the 00003._ planta.tion~ on the hills faciug 

the plarin a.re doomed .to destrnction at an early dat.e. The vegetation here is already altering in 
character, from the evergreen to nhe deciduous type. and tne cha.nge is so -pronounced tha.t the 
Acting Director of Agriculture estimates the life of a. cocoa tree at not more than six: or sevell 
yea,rs in this locality. V{hat is more importa.nt, however, is the fact nha.t the damage is not likely 
to end here. The proeess of substi1ution will progress bill the very hea.rt of bhe forest country is 
involved. Such chil.}lges will jeoparJ~se the palm-oil industry as well l1S bring about no gener~l 
reduct.ion in the fertility of thf! soil." 

And again further on, in connection with. the subject of shifting cultivation 
generaliy :- . 

"This problem of Low to cope with and res trict the euormous (comparatively speaking) extent of 
country that is being conti llllou-sly brought uuder the treatment of shifting cllltivnrtion is one of the 
most difficult ones tlhat \\'e have to face. Given suJficient time and a corresponding inerease 9£ 
population (wh ich latter mal be confidently expected under ~ritish ru le), .there is not ohe slightest 
doubt oha.t slow'I)" but surely, the climatiC' fu.obors will be a,}tered for the worse. When a marked. 
change has be~n effected and ttl).e grasses have obtained tbe IIpper hana xel'opuiious conditions 
esta.bli$hed, nnd the arnnual tires, cbamcteristic or such regions, n.re in full sway, then good-bye to 
a.]l those vegetable product!;i the cultivation of which is so dependent on the heavy ~aiufa.\l arid " 
condi t ions of growth- lfSu-a;lly associated wi th the luxuriant vegeta.tion of the moist tropics." -

- 2S1. Speaking of tle result of mining operations, he'says;-
" I understand that the mining leases ' in most instances carry 'with tibem the right- to aU timber 

growing on the l3Jnd. llnd if is a moot point as to whab amonn~ of control, if any, Government CRIl 

exersise p\Cer the fellings on such property. There is one point, however, in this connection tha.t ~ 
universa.ll y recogn lsed and acted upon in all European conn tries, and that is the righ!) of t:he ~tate 
to <"ontrol any a(}t.s tihat hy excessive or imp-roper exploitatIon of the forest,s or by their: destruction 
imperil tbe climatic factors of the country, or, as in uhe cases of H.\'alanches and landsl ips, the life 
a,nd property of t he illbaobitants. To this extent, tlhen , I imagine Government could interfere, 
should occasion arise, with the exploitation of the forests growing au arens leased to the mining 
companies." 

282. Comparing the damage done to the forests by farming and by over-exploitation, 
Mr. Thompson says in a very important pa~sage ;---

.. As regards f.he protectiop of ohe forests thel)lSel ves, nhe ma.iu dangers to guard against a.re, 
frst, the depletion of the forests reom over-exploitfl.tion j and secondly, thei:- destr.uet.ion by nbe 
natives for farming pnl'))oses. The former ca.n be met by fixing ao minimllU1 girtlh for tJie more 
important species that are being exploited for trad..e purposes, and ohe latter by selectiing and taking =­
up as Forest Reserves the ricbest a.rens and prot.ecting them stiroj<:-tlly a'gainst a.\l fellings ~xcept such 
as are nlade under the technical supervision and management of. a properly CO listibuted FOJ'est 
Depn,r t;ment. On no accoullt, excep t ilUder the sbrictest professiollal superv ision, shonld farming be 
allowed on suoh arens, nor shonld farmiug, as a right" be a.dmitted iuthe Heserves. 'l'he d<lmage 
done to the forests by farming is far greater 1.ban that due to oyer-exploi tation, because the laHar 
is limited to %el'tain s pecies only, whils t the former make!; a clean sweep o£ e"eryt~illg, and tue:;e 
clearings are t.hen ver), often re-occupied by species ( tlhat un,ppen to thus get a ffJIvourab le star~ 
in tbe struggle for existence) other than those that. formerly occupied the area·. ' Tbe character of the 
'secouda,ry' fores!) t hat springs up is thus very onten differ-ent fr.om tihnt which pl'ot iously occnpie(l 
the land ; (lloreoYer, nhe proportionMe numbers or nhe varions species are frequently altered as 
the result of such cl~aring:i!, a.nd the wlteration·s fl,lle in genoml more favoufI1blo to those specios bhn,t 
do not a-t presou t htl,ppell to be of any economic value to man." 
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283. As regards &he value of the forests in Ashallti, it may be des irable to quote 
the following passage ;-

II The potcntlftl fores t wel\lth of 801llihol'Il and \Yes t.Cl'll Ashflnfli is enormolH~, iHld Us Y!tlne mllst 
i l\Cre:lso l"fLpidl~~ from y ell,r to yen,r as tbe supply (,f American ll1~\.hOglllly ;lInd l:Cd al'S dimini:shos. The 
exhau:$tion of the Anl.el'ican sources of suppl," if:;, from o,"cl'-cxp]oitntrion, likely to be rcn.lised in Vile 
verY' ll oar flltillro) and of l;tte the a.nnn8,j imports to Emopa flrll(IAmCllica. or Africa,n woods ha ve n,irendy 
exceeded the totflll output of that from Centra.1 A.mor ico., a,nd Cubl\" The fOl'OStS oC Asrml1 lii aro 
so va luable t,hat a special effort should be made to protect the richest of tihem. nnu bring libem 
under orgrmised control; tlbey are well worbh a,ny expeoditan'o likely to be incurred for tlhis purpose.'} 

The conclusion of the Report is to recommend the creation of forest reserves 
and the elabora,tion oIl"ules based upon those w·hich have been applQed with much 
success and profit to the native communities under the direction of the ForesLry 
Department in Southern Nigeria, but making . certairn moclific tions suggested by 
the differing conditions. 

H ist011J of P01·est O?·d;inance. 

284. A Forest Bill was dloafted to carry out the recommendations contained in 
Mr . Thompson's Report, was read a tirst time on the 2.8th October 1910, and was 
Pllblished in the Gold Ooast Government Gazette of t he 16th November 1910. 
This· Bill, which was a reprodQlction of the Southern Nigeria Forestry Ordillance 
with the amendments suggested by Mr. Thompson, was received with c1isa.pproval, 
and ,vas withdrawn on the 13th May 1911, a fresh Bill being read a first time on 
the SlLme day and published in the Government Gazette of the 20th May 1911. 
The second Bill was, with very few verbal and minor alterations, drafted by 
Sir William Brandford Griffith, the then Ohief Justice of the Oolony. On the 
13th September 1911 the Bill was down for second reading, but before the order 
was reached Messrs . Oaseley Hayford, E. P. Brown, and Oharles Bannerman were 
heard in opposition to it on behalf of certain persons who bad petitioned the 
Legislative Oouncil against it. The motion for the second reading was not then 
taken, but on the 9th November it was moved by the Attorney-General, who explained 
that a number of amendmellt,s to the Bill would be mov.ed in Oo=ittee, ameud­
ments as to which the · senior unofficial member of Oouncil had been consulted. 
The second reading was supported by Mr. Hutton Mills, Mr. Gre:v, a.nd Konor Mate 
Kole, the unofficial members of 0011ncil present (Mr. Giles Hunt being absent in 
Europe), and was carried unanimously. The Oouncil then resolved itself into 
Oommittee, made a number of amendments, and the Bill was read a third time. 
I t·received the· Governor's assent, but .has not been brought into force. 

Sir H. Belfield's sugge .• ted Amendments. 

285. The Ordinance was "the subject of careful consideration on the part of 
Sir H. ·Belfield. He received a body of chiers and their elders and representatives of 
the local Aborigines Rights Protection Society at Oape Ooast on the 4th March 1912, 
and subsequently took the evidence of eleven gentlemen whose views were opposed to 

-the measure. Part IV. of Sir H. Belfield's Report" is devoted to the Forest Ordinance, 
and the conclusion at which he arrived is set out in paragraph 156 of his report as 
follows ;-

"While, however, tihe law should be enacted upon lines. which will empower the Government 
to effecii the conservation of forest lands by rules and methods similar to those 'which are being 
successfully employed elsewbere, it is necessary bh3lt regard should be paid to the extreme jealousy 
with which the natives will view any provision which will bea.r the . construction of interference 
with tbeir ancestrall'igbts. The Bill, as at present prepared, should, therefore, be so altered that its 
scope may be limited to the selection, demarcation, constitution, a.nd maintenance of reserves, and no 
terms should be incorpora.ted which by expression or implication will confer \tpOll the Government 
the power of dealing with reserved areas in a manuer not essential to the formation of an effective 
system of conservancy." 

Sir H. Belfield then proceeded to suggest a number of amendments with a view 
to the removal of what he considered the objectionable features of the measure. 

Visit of Deputation to this Country. 

286 .. Subsequently, und~r th.e .auspices of the Gold Ooast Aborigines Rights . 
ProtectlOn Somety (wh10h IS dlstmct. from the Gold Ooast Brrunch of the Anti­
Slavery and Aborigines Protection Society of London), a deFutation, consisting of four 

• [Cd. 6278.] 
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educated African gentlemen connected with that Society and claiming to represent all 
the kings and chiefs of the Colony, came over to England to place their protests 
before the Secretary of State. They were received by Mr. Harcourt on June 28th, 
1912, and su.bsequently appeared before the Committee and gave evidence. 

Their chief objection to the Forest Ordinance was on account of the interference 
which it involved with the control by the natives 01 their own lands. They urged 
that the protection of the forests should be left to the native authorities under the 
instruction of the Forest Department, and contended that the matters should be 
dealt with by by-laws which the chiefs are specially eIll!J?owered to pass under the 
Native J UFisdiction Ordinance (see above, para. 68). 

Necessity fo?' a-n Ordin<1lnce. 

287. In our opinion there can be no doubt that in a matter so vital to the general 
interests of the country t.he State must have cont.rol, and it appears to us essential, 
therefore, that the main principles of forest administration should be laid down by 
the central government and that rnles should be drawn up which can be generally 
enforced. It is very desirable that the native authorities should be encouraged in 
every wa.1 possible to co-operate in the work of the Forest Department (as is the case 
now in Southern Nigeria), especially by passing by-laws for the protection of the 
forests so long as such by-laws are not inconsistent with the rules laid down by 
Government. 

We think, therefore, that a Forest Ordinance is necessary in the interests of 
the present and future population of the Gold Coast, and we propose to take the 
Ordinance as passed as the basis of our observations. We will deal with t.he 
provisions of the Oa'dinance in detail in Part Ill., and in t.he present part will 
confine ourselves to questions of principle. 

Supervision of Forest Areas by Government. 

288. Under the Bill proposed by Mr. Thompson, the Forest Department would 
have had oome degree of control, not only ol"er forest reserves, but, following the 
precedent of Soutllern Nigeria, also over all " native lands" within the Colony, but 
though t.he first Bill containE'd provisions to this effect, these provisions do not appear 
in the Ordinance as passed, except in so far as subsection (6) of section 16 may have 
this effect. 

Under this section, the Governor in Counerl is empowered to make rules which 
shall apply to such paTt of the Colony as the Governor in Council ma, declare 
with respect to, inle?' alia, (6) "taking, collection, and preparation of any forest 
preduce." The contention of Mr. McLeod, ConservatOl'of Forests in the Gold Coast, 
as t.o this is contained in paragraph 8 of his memorandum of the 2nd November 
1912 (enc10sed in Depttty-Governor's despatch of 25th-November 1912), and is as 
follows ;-

" With rega.rd to the seope of the Ordinancc, I am st,rongly of opinion that the interests of the people 
and of ube country would not be best served if some meas ure of control of forests other thnll resen'as 
'WA1'P, not, placed in the hn,nds of bba Forest D epartmellt. Section l6 (6) of tbe Ord in ance provides for 
tlli ~, a,nd I would urge 'biJ!l<t this subsection be reta,ioed Bud sllch rules be made under it 1\8 would 
ensure tho necessary amount of cOHtrol." 

289. The construction of this subsection does not appear to us to be by any means 
clear, and we consider that the Ordinance shoulcl confer in clear language a power of 
reQ1.11a.tion and supervisory control over the exploitation of forest produce throughout 
su~h forest areas of the Colony as the Governor may consider desira.ble, irrespecti 'e of 
whether such areas are constituted forest reserves, with a view to the imn iate 
regulation of the cutting and transport or timber and of the tapping and prep ration 

,of rubber. The assumption of these powers, which are similar to those e ercised 
with beneficial results in South em Nigeri>1, is essenlial fOl" the following reas ns ;-

Tt will do away with the practice, which we regard as detrimental to the public 
interest, under which concessions of forest al'eas, conveying monopolistic and pro­
prietary rights ~ver forest products, are granted to Europeans by native COOllll>lOities. 
It will replace this system by a system of short tIme renewable lIcences, grant,ed 
by the native owners under the supervision of the Forest Depar ment, who should act 
as the medium between the native owner and the would-be licensee. It will place the 
Forest Department in a position to control the actions of mining companies in' dealing 
with the t.imber upon t.heir concessions and enable the Department to devise regu-
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lations in respect of the replanting of forest areas deuuded by these companies and, in 
general , to take such steps as may be necessary to eusure a reasonwble amount of 
reafforestation in the miniug districts. 

We propose that this should be effected by empowering the Governor to declare 
any forest land of the Colony to be an area " suhj ect. to supervision by the li'Ol'est 
Departmeut," within which the ta,king and collection of forest produce shan only be 
permitted under such rules as may frem time to time be made by the Governor in 
~=ill ' 

EmpLoyment of N at'we Staff. 

290. In connection with the management of reserves by Government we would 
r efer to paragraph 3 of M1'. McLeod's memorandum of the 2nd November 1912, and 
recommend its adoption. In that paragraph he says as follows :-

j( I would gladly n,pprove of a duuse being inserted in ',he Ordina.nee to the effect t.bat the olLtive 
staff considered necessary by the Conservator of Forests for adequate control and management of a 
reserve shall be nominated by the owners of bbe roseI've fl'om aUlong Olon belonging to their community, 
on the understanding thl\t sueLL a staff be under the sole orders of the snperior offi cers of tho Forest 
Depart;ment; and in cnse the community fails to provide such fl. staff, either as regnrds Dumber or 
efficiency, tthat the Conservat,or shall make up the deficiency from natives of otiher parts of the 
cOl1utry. I believe such a clause would go fa.r to conciliate the native's, as it should make tbem feel 
that they co-operated very materially with Government in the man:.tgement of their owu property." 

The question of dealing with the products of the oil-palm has been considered 
elsewhere (see paras. 264 et seq.). 

NOR!l'HERN T ERRIT01UES. 

291. An Ordinance similar to that passed in the Gold Coast was brought into 
force in Ashanti, but, with the exception of a provision in the Administration 
Ordinance conferring upon the Chief Commissioner certain powers with regard to 
forests, there is no special legislauion on the subject in the Northern Territories. 

III. 

Sierra Leone. 

African No. 
1048, pp. 28-
30. 

292. The Forestry Ordinance 01 1912 was drafted on the lines of that of Southern Infra, p. 
Nigeria. To quote Sir W. Napier's memorandum, it- 139. 

"provides for the constitution of forest reserves nnd for the reguln.tion of the cutting of timber 
and tbe collection of rubber and gum copal, not on native lands generally, but on wbat aTe termed 
'restricted areas.' 

., , Reserves' may be constituted by the Governor on !Lny Crown lands in the Colony, and, at 
the request of a tdbal autbo~1t.y, on auy nntive lands upon which trees and forest produce or 
any kinds thereof are growing, or wllich are suitable for the production of trees and forest produce. 

U With regard to 'restricted preas,' it is provided that the Govel1lor may, by order to be published 
in the Gazetre, constitute any Crown lands in the Colony, and, at the request of any tribal authority, 
allY lands in the Protet'torate to be restricted ~reas, within which the taking and collection of timber, 
rubber, and forest produce shall only be permItted u?der such rules as may be made by the Gov~rnor 
in Council. The dist.inction was thus put by the Acting Attorney-General when he introduced the 
Ordinance into the Legislative Conneil :-' It was proposed to define two different arens, one to be 
· called a forest reserve, which would be exclusivelv reserved for the growth of Limber, the otber kind 
, of area would be known as a. restricted area. That Wt),S one in which no attempt would be made 
, to interfere with the persons living thereon except thn.t all trees of commercial value would be 
· stri ctly safeguarded, and only oll.a licence, would people be allowed to cut down such trees as gum, 
· rubber, or other trees of commerclal value. 

" A lthough there are some slight divergences between the two Ordinances and thp. two sets of 
rules, ye t- it is accurate enough for general pl1l'poses to say that wha.t bas been written as to 
Soutbern Nigeria applies a.lso as to Sierra Leone, except that the words' restricted a.reas) mus!, be 
substituted for the words' native lands.' n 

vVe have had no evidence as to the working of this Ordinance. 

IV. 

Gambia. 
• 

~93. The legislation with regard to the forests in this Dependency is contained 
In the rules to the Protectorate (Public Lands) Ordlllance, 1896, to which we have 
already referred in paragraph 211. Dr. Hopkinson tell us that the forests are not Hopkinson, 
extensive; he does "not think there are any trees of economic value within a 2790. 
" reasonable distance of water transport. African mahogany is the only one." 

M4 
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THE COCOA INDUSTRY IN THE GOLD COAST AND IN ASHANTI. 

History amd P1'O!lreS8 of the Irumb.,try. 

294. The rise and growth of t11e cocoa indlJlstry in the Gold Coast aJacil.. Asha,nti 
has been remarkable. The i.ndust;ry is wholly a native one, carried on oy native 
farmers with very satisfactory 1'esu1ts. Attempts to cultivate cucoa on a smaTI 
scale have been made by Europeans, but, owing to various causes which would 
seem inherent in West African labour ~onditions, b..itherto without much success. The 
industry, it is said, was introduced in the early eighties by a native of Accra 
upon hi~ retmn from employment upon a cocoa plantation in the Island of Fernand'o 
Po. In 1885 the first consignment of naroive-grown cocoa was exported from t.he 
Gold Coast to E'IiliFope. It weighed 121 [bs. ancil. was valued at 6/. Is . In 1895 
the export had risen to 28,905 Ilbs. valued at 47H. In 1908 the Agricultural 
Department, in their Annual Report, under the headi,ng "Introduced Products," 
stated that the most important of these is cocoa. The rapidity with which its 
cultivation has extended is most gratifying, and also indicative of i ts suitability for 
this Colony. The natives have taken l~indly to the industry; plantations are beinO'. 
extended, and we may safely anticipate an increasing export fOF some years to com:' 
A glancG at the table of exports shows the maJ:vellolJls rapidity wi1lh which the 
industry has developed. In that year the export was 28,545,9l0 lbs. and 'tbe 'Value 
540,8211. Last year (1913) the export was 113,239,980 Jbs. and the vahle 2,484,21<:>1. 
The Gold Coast is now easily ahead of all other cocou"producing c01mtries in the 
world. A table printed in the Appendix shows the rapid rise of the Gold Coast in 
the scale of cocoa-producing countries. 

295. As may be supposed, lack of the necessary technical knowledge in the 
cultivation and preparation of this new product resulted in a poor qualit}, being 
produoed for the fu'st few years. There is still room for improvement. But the efforts 
of t.be Agl'icllltural Department, on tbe one part, a.nd the initiative of Messrs. Cadbury 
Brothers, I.imitecl (who have established buying centres in the country) in offering 
higher prices for the bett.er prepared article have already produced notable effects 
in the desired direction. In his evidence before the Committee, Mr. William Cad bury 
stated that. wben, iu 1908, his firm began to take an interest in Gold Coast cocoa 
only 5 pel' cent. of it was" good quality," while fifteen per cent. was "fair," and 
eighty per cent. "common." By 1912, owing to the adoption of the measures specified 
above, this proportion had been changed to thi1·t.y-li ve per cent. " good," fiJity pel' cent. 
"fair," and fifteen per cent. "common." Speaking as a manufacturer, and from the 
standpoint of general economic interest, Mr. William Cadbury declared himself anxious 
that nothing should be· done to "upset a system which has produced these returns." 

Pe1·ntanent Cult·ivation uncle?' Native Land Tenu1·e . . 

295. Some witnesses have suggested that the system~tic cultivation by the native 
of a crop having a eommercial value for export purposes must of neeessity transform 
the oharacter of the native tenuo'e becanse of its resnltant effects in giving to Jand a 
value not realised so long as the economic use of land has been mainly confined to 
the object of rai sing food-stuffs for local consumption. The argllment, as applied 
to the cocoa industry in tbe Gold Coast, postulates that the cultivation of m'ops of 
this character is incompatible with the preservation of the fundam ental cbaracter of 
native tenure. The argument must be accepted with caution. It is not bume out 
by ex·perience. The cultiv!'.tion of crops for the export trade with Europe is not, 
in itself, a new featu re in W est African economics. Cotton has been uultivuted for 
many years in the 'Western Province of Nigeria, where the cultiva·t;ion of cocoa has 
also, in morc recent times, been introdueed. Both these industries are spreading, 
and have not sensibly affected native tenure. In part of the C"ntral Province of the 
'same Dependency, large number8 of rubber plantations have been crea ted 1y the 
natives, with tbe encouragement of the authorities, some of which are managed by 
villages in common, others by individual villagers. The prosperity of the Gambia 
is wholly dependent upon the cultivation of the ground, or pea, nt~t. , described b,1 
Sir George Den"iton (10,897) as "very hard . genuine" ., eul t-ivati01l, and 
the native conception of tenure remains undisturbed. Dr. Bopbnson, a political 
of:licer with ten years' experience of that Dependency, assured us that, ill his opinion, 
the people of the G ambia are the "most prosperous and luokiest in the . wOI'lcl, 
" living under their own national system and ~ustoms, with a beneficent over-lord." 
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This view was generally confinned by Sir George Denton, and by the Chief Magistrate 
of the Ga,oobia, Mr. R,une, In is, th~l'efore, inacClllTate to contend tbat sY$tematic 
cultivation of crops for export is necessatily inconsistent with the na.tive system o~ 
'tenue. 

Dange?'s attencving the Oultivation oj Oocoa. 

297' . Notwith~tanc1ing, or perhaps in pa.rt, at all events, beca~,se 0'£ the nopid 
,developmelilt 01 the c"lti "ation of cocoa in Al';hanti and the Gold Ooast, the industliY 
is not free from dangel's, a.gainst whick it is necessary to take precantioms. Th e 
cl,ilie.f of these appears to be the manger of disea~e, In a recent debate iill the 
Legislative C01!Lllcii lilpon tbe Oil Palm Ordi malJlce, the J\ onor llbte Kole, who is 
probably the Inost experienced amd most slilceess[ul cultivator of coeoa in the Gold 
Ooast, .is reForted to have said :-

"Coe0a 'was int.roduced into th i6 C@lOllY not so very long u.go, but its cll illivabion has so slJreu(i 
t.bat a lorge porri@n @f tohe natives ure gro'wing i1:.. Iiu spite of the gJ~a.t assistflluce .u.nd ins(;l1\lction 
giyen by the Government, nn.tiYes do not cuiltivarte tbe coco4 propel']Y, and 1 believe tihn.t. in a fiew 
years~ time it will aU die a.wny. . 

" T'he raonns (no 001,; weeded atid inscc't pests are not desbroyed. . . , . The Government must 
bS'ck the lHttli ,to rulers in enforcing bbe cocoa by-laws."-lllinutes of Legislative Council, llfarch 20, 
1913, 

'£@8, There is also the daillgel' that unre[l:ulated cultivation of cocoa may injuriously 
31fFect the forest al'eas. Both the Agric111tura.l Reports and nIl', Thompson, in J.lis 
Report on the Gold Co.ast and in his evidence before us, chronicle the continuous 
invasion or forested areas by the nati ve population im their zeal rm' COCGa cmtivation, 
ana the dangers in ,,,hieh trus Fractice imv@lves mot omly the forest resources of the 
Dependency, but the verll' indlustry iuself, ReEerence is 311so made .00 a section of 
the Ashanti POF1ilII.n.tion sta1'ting planbtiolls in gorassland containing aI!l insufficiency 
of moistlO.e a,nd of hUID.lOS l·equired f0~ successl-ui cuiL1,ivaitiom, These plan~altiol>s 
be co nne ceO!tres for the prQpagation Qf phvnt d~sease, 

299, FurtheT, several witnesses 'have accentuated the i · creasing shortage of food­
stuffs, owing to t'he popul a.tion formerly employed in r3lising them devoting themselves 
to .the planting of cocoa, Mr. Or(lwther told u's that the iruhabitants of the cocoa 
dustricts are now living <,< almc.,t entirel.v on tinned foods .'" The Agricultur3l1 
DepaTtment's Reports contain numerous aHnsions to thp same phenomenon. 

For these and other reasons it seems desirable that the industry shoulm continue 
, to be carefully supervised -by the Agricultural Department in co·operation with the 
Forest Department. The fonner Department shcmild be empCDwered to make regula­
~ions fOT the p~evention of dfisease whilst, as we have aheady seen, one of the 
chief functions of the Forest Department is the preservation a,nd protection of lorest 
aJ'eas, 

Injluence oj 01cZtivat;on oj Oocoa on Land Tem<re. 

300. The c1illl.ti vati0n of a'FeI1m8lnemt crop of considera,ble economic va!.,e by the 
natives of the Gold Ooast and Ashanti has natnrallv introduced a new element into 
1111e life of the people of those countries; and it rai~es complex issues which closely 
concern Vbe tenure and use of land , 

It has now ,to be c0nsidered whether the C0coa industry in the Gold Ooast 
amd As1la>wti has had 0r is Ekely to have solvent effects upon the essential 
cbaracteristics of native tenure: if so, what are the results which ha~e ensued 
01' may ensue and what measures, if any, shoulGl. be adopted to deal with those 
r esHlts, 01' to antioiFa,te thelu. We wdlQ d:eal with Asllanti niTst. 

The Srituat,ion in, Asham.tJi, 

Crowther, 
10,451. 

301 , The popuin-tion of Ashant-:i rs returned as 287,1l'I.4 (com;pared wdth 853, 76J." 
,j1Il the G0id Coast) . 'The Oensus 'Return is accompanied by the statement that 
the figures are an under-estimate, The Ohief Cummissioner of Ashanti, Mr, Fuller, 
declares that 1lli.e popl!llation is greatly on the increase. It should be pointed out 
that in Ashanti the action of the Courts has been much restricted, IJ The influence Evidonce 
of the Executive has remained supreme in all branches of the AdministratiQn and before Sir 
t he efforts of the Political Officers ever since tbe conquest and annexation of that H. Belfield" 
C@U>l1ibr.' wou~d seem t~ Iha;ve lDeen di(Feotea at oQnsolima'iJi~g the [lD0weT 0f -the chiefs ;,d8~.278, 
'alDd SUjl5ervlslJIlg i1ihe NaltlN1e 00UiTts, .gCD;Vel1!H<II'g the cOlmtry throlOgh 'them ana pTotectmg 
4Jhe strllc1mre ®:f' maitii'l'e s@oie6,Y, The rract has an jq.np0~'ta.nTt ®eal1i>ng u:pon 1Ihe suhj·eet 
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under consideration. No informa-tion. has been put before us which suggests that the­
development of the .cocoa industry in. Ashanti has modified the native conception 
of tenure. In Ashanti the native authorities do not exact from their subjects any 
recurrent tribute for the US\) of land. But immigrants from other communities to 
whom land is allotted usually pay ~me-third of the value or their crops. This was 
exacted in the case of cocoa, but, upon the initiative of the Ohie£ Oommissioner 
in consulta-tion with the chiefs, the proportion was reduced to one-tenth. It is in 
regard to this . class of immigrant cultivators that the question of security of tenure 
has arisen and the Executive has Irmnd it necessary to intervene on their behalf. 
This intervention has not, appaFen~ly, re,mlted in friction, ",nd the c.i!liefs have 
wilUing1y agFee<il that the stFa-ngeF-farmer shall be immune from disturbance .and 
sha]'] enjoy the Ealne perpehlity of ten are as the ind!igen0us cultivator, provided the 
agreed-upon proporbion of the crvp is regularly paid to the nati ve a-uthorities. The 
evidence of both Mr. Fuller and Mr. Philbrick, thp Acting Chief Oommissioner, 
is clear that this exercise of Executive influence and authority in favour or the 
stranger-farmer has in no way affected the ten ure of the land. Ownership still 
remains vested in the community, and Mr. Fuller emphatically asserted that the 
increased security thus acquired for such immigrant cultivators was not regarded 
as conferring upon them, nor did in fact confer UPOll them, any power to dispose of 
the land so used or any privilege, in short, ot.her than that of the indigenous 
cultivator who, by virtue of native custom, enjoys perpetuity of tenure. Mr. Fuller 
added that ,my attempt at sale ",-ould not be encouraged by the Executive. 

Fuller, 4782. 302. In his evidence, Mr. Fuller also stated that a certain unformulated sense of 
insecurity of tenure did exist" mainly among the Ohristian converts." Be knell' 
of no case wl;tere a planter had been turned out of his holding and his enterprise 
hrought to nought. But he thought there was danger of such cases arising. 
Mr. F~IJ1er's evidence appears to show that the advent of a jDermaI;l.ent form of 
"ultivation has brought no basic change in native tenure. As is but natural, the 
cultivation of a product requiring several years of labour and attention to mature and 
yield ing handsome results, has intensified tbe interest of the cultivator in his holding 
and must increasingly do so. But individual ownership in the European sense of the 
term is "non-existent" in Ashanti. Secondly, the Ashanti Administration does not 
favour sllch a development. The following excerpts from Mr. Fuller's evidence allow 
of no doubt on the subject. 

Fuller,4752 "4752. (Clwlrman.) Could t.hey sell it (the land)? 
-60. " (ll1r. Straclley.) Tbat is the test? 

" ( /17itl1tJSS .) No. Of cOIII-se they could not. 
H 4753. (JJ1r. 111orel.) They could lIot ?-No. a.mI they would not be supported by t.he Executh~e ill 

any a.ttempt to salt it. __ 
"4754. ( Sir fValter lVapier.) Or by tlhe Courts ?-Or hy the Court.s. -
"4i55 . (Mr . ll1orel.) IndiYid\lt~1 ownership of land is: as I~ nml:oter of fact" still uon-existent in 

A..shant.i ?-Yes. 
" 4: 75t). (ChairrHan.) Does it not depend upon wha.t you men.n hy ownership ? I suppose nher hu vc 

iniliviuua] ownership in the sense bhM as long n.s they are there t\ley can keep anybody else out of the 
bud ?~Yes . 

"4757 . (Cha£rman.) But if they caml(11t sell it or mortgage it it is somet.hing verr different from 
what we consider priva,t,e ownership ?- I dares<t), t,hut u good many enterprising AsI.HlUtis. (und it is 
t.be enterprising ma,n after all who Ita:', li S a l'Ille: most individllali~y), having pb~utcd cocoa I~nd 
having cocoa plant'Llions which a.re u gl'(~n.t success, do not wnnt to give tLem up. Jf the (,OllllDUllity 
wnnt t,o turn them out they would probably say : 'Certainly not, this is our land.' And there would 
be trouble. From 'that point of view private ownership exists . 

"4758. ( MI'. Morel. ) They have fixit.y of tenure subject to carrying out, such obligations as they 
Inay have t.owal'd.s the State ?- Yes . 

H 4:759. But t,hc land, us .a mutter of fa ct, is not owuod by tuem, and they cannot dispose of it ?­
Certainly lIot. 

"4760. Is it desira.ble tha.t they suould ?-No." 

Africa" No. The Acting Chief Commissioner of Ashanti, the Act-ing Proviucial Oommissioner_ 
1048, p. 14 for the Western Province of Ashanti, and the Provincial Oommissioner fOT Southern 
et seq. ' Ashanti, all agree that private ownership of land in the Emopean sense of the term 

does not exist in Ashanti . 
Thus, so far as Ashanti is concerned, the cocoa- indusury is proceeding at a great 

pace without tlFea-tening to dislocate native Hociallife. 

The Situat·ion in the Gold Coast. 
303. In the Gold Coast, as in Ashanti, the cultivation is entirely ;n the hands of 

the natives . So far as we are. aware there have been but few grants of lands by 
native authori~ies to Europeans or others fol' the pmpQ;;e of cultivating cocoa. No 
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concessions for t11is pm'pose appear to have been certifi ed under "be Concessiolls 
Ordinance. The majority of cultivntors Are presumably occupiers of stool or family 
lands under native tenure. 

I t is true that il1r. William Cadbury told us tbat " during tbe last year or LWo" 
his firm had received numerous letters from persons in London, Man"hester, and 
else,,'here offering cocoa estates for sale or lease for a long term of years. These, 
however, appear to hare been mere speculati I'e transactions, and did not. so 1'ar as hiR 
fi rm were concerned. result in any actual business. I t is the practice of Messrs. 
Cad bury Brothers, Limited, to establish buying centrc,r, in various parts of the country, 
and to purchase tbe cocoa. from the natives who work their own farms. 1111'. William 
Cadhury summed up his view as no the va1ue 0] pl1l'suiug ~he old native system in t;he 
following answer ;-

" 10,699. (Sir "Vet /ter J.Vapier.) If he has secnr'it,y of ten nrc, is it necessary thnt he should lu\\'u n Cadbnry, 
righ t:. to sell hhl plnntat,ioll ?-As far as r call see, the old naliyo system works exceedingly ,,",el l. 10,699 ': 
One ('annot help feeling thot if :1 mao begi ns to sell his pluutnt.ion (ftnd ,'ery large areas are o,v lled 10,701. 
proba.bly bj' n sy ndicate at home w ith a man ager out tbere) it Cannot be for the nlLimate encourage-
ment of furtber <.:u ltivtl.tioll. I think tha.t the man ns fL freeholder, or practica.lIy a freeholder, will do 
very much hetter work, flnt! t.akc...lllfinitcly more interest in the work. 

"10,700. (ll1r. iI/ore!.) You meun :l freeholder uuder tho lIative system ?-Yes, nnder the na.tive 
system. 

" 10,70 1. (l1Jr. Straclley.) Yon would sa)" "Let wol1 alone' ?-Cortai nly. I cannot imagine n.ny 
better proof t:.han these figmes. whioh are so extraordinarily sl11 isfactory t,haL I um most auxious to do 
notbing to upset the system thnt has produced this return." 

303A. There is, however, some evidence that in the Gold Coast the development 
of tbe cocoa indtlstry h&s been instrumental in encouraging the sale and mortgagiug 
of native lands in a manner inconsistent with native customs. 

Mr. Grey, a member of the Legislative Council of the Gold Coast and chief agent 
for the olel established firms of Miller Brothers, I.Jimited, and F. A. Swanzy, Limited, Grey,53.3. 
told us t.hat duo'ing recent years the custom has grown up among!'t cocoa 'planters of 
selling and mortgaging tbeir land, ., very many thousands of pounds and tbonsanels 
of acres" changing hands every year. Mr. Grey will not allow that tbis mortgaging Gr.)" 5·120. 
is an evil, but ays that it might develop into an evil. and .suggests that Government 
should decide the terms on which lauds should be mortgaged. 

Accurding to li11'. Grey, the practice is for Native Cbiefs to sell areas large and Grey, 5360. 
small to uatives. B ow far the native purchaser is still regarded as holding under 
native tenure and what is his status to the Chief is not clear. 

LITIGATION WITH REGARD TO LAND. 

304. The conferring of jurisdiction in ,,11 land disput.es upon the Supreme Court, 
the recognition by that cour~ of a right on the part of the chief and headmen of a 
commnnity to sell community land, tbe scramble of Europeltus to exploit the land 
of the ua~ives for mining and other purposes, alld finally the selection (Jf the 
judicature to sl1pervise the granting of concessions. thereby excluding the Executive 
from proper control of the land, has result(~d in a flood of litigati0n which is frallght 
witb dangers to the country. 

305. The most Gommon subject of di spute in the courts of the Gold Coast is 
with regard to boundaries. It is not only in the case of concessions that these 
disputes arise . Quarrels wbich before the advent of the British power would have 
been ~ettled speedily by naLive courts, or in the case 01 disputes as to tribal or stool 
lands, frequen tly by actnal .6gbting, now become the subject of costly litigation. 
But a new source of trou ble has arisen in tbat a generation of native barristers has 
arisen of whose services the native disputants seem to be only too eager to avail 
themselves, and indeed under the existing system tbey have often no option in the' 
matter. 

Sir H. Belfield says:-
"'1'0 the native mi nd litigllJlion seems to be olle of the joys of life, Ilnd differences ,~th his mcighhours Re-pOd, Pf'.I':l. 

regarding the oWl1 ership of land w hich has vastly appreciated in value has supplied the chief wil h the ::Ja [Cd. 
opporru ni tyof indu lgiug' his weakllcss. The debts, which in some instances sbow a total of fonr figures 6278J. 
in sterling, have beou inc\1l'red in respect of what:. was for the most part unnecessary r~ference to the courts. 
w ith attendll.nt expenses in the form of law costs and lawyers' fees. Therefore the discharge of such 
debts, in whole or in part, merely gives die chief opportunity for the further continuance of the pastime, 
"' pel benefits nobody but the loctd lawyers, who Daturally make no offort to counteract the proclivity." 

N 2 
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The evidence taken by Sir H. Belfield eou"tained the followiL.g statements :­
Major Bryan said that-

" in a number of cases t,he greater the chief's revenne arising from concessions the ('reater the 
nnmber of his legal ad'V·isers 'and the amoun t of h;s debts." 0 . 

• , A chief who is often illiterate may be w.\·iseJ by a solicitor who is aJso acting fOl" the a.ppl ica)) t. 
He ta.kes fees from Dot\! parllie..; ," 

Mr. Giles Hlint gave it ·as his opinion, that since the Concessions Ordinance carne 
in·to existence about 100·,000l. had found its way into the hamls of the chiefs of . 
which he estimates tha·t thirty l'er cen:t. or more has been paid to lawyers. . ' 

306. Strong complaints of une tro uble arising from elOceS"sive litigation come from 
malllY parts of the Colony. Mr. Crowther, Secretary for Native Affairs, was recently 
commissioned by the Governor to inquire into Elati've affairs in the Wassaw divisions 
of the Colony. These two important di stricts" have industries associated with the 
" four principal economic products- gold, rubber, timber, and cocoa." 

He also says :-
"A regretta.ble number of land disputes betwe~n the various <;ubord illate stools are before the 

courts. T he discords aud attri t ion which these cause is not abated by the law's delays , while 
the entirely d isproportiollate expeo~es ill which 00 this account the .arions stools are ilwoh"ed lIot 
ouIy directly retn.rd t.he development of I.ho count.ry b~' the discouragement of illd i,"idual efforts 
(a conditioD which t he institu tion of hca'7 loctd monetary levies induces), but tuey tend furt.her 
to reader t·be office of chief unacceptable to su iti\.ble men, n.nd the long enforced absences f rom their 
vi llages of the Asafohenfo concern('ld results in t.he uit.imate weakening of t he office itself. III -kept 
roads, poor honses, aud depopula lion of the villages is the visible resulli of this tribal bankruptcy." 

He thinks that no "portiGn of the Colony has been so torn asunder by disputes" 
as to the owuership of land. The evidence he quotes "will suow how stron" a 
" feelinl< against the processes of the Supreme Court is abroad." ., 

Speaking of alienations under the Concessions Ordiuance he nd.ds-
"The high proportion which the alienatrion of In.nd is capable of y ield ing to the paro.moullt stool ill 

return for a merely uominu.l loss, and the mineral wealth of cer tain port-ions of the count!'}' ha\-e douhtless 
inspired litigl\.tion which iu more ha,ppy circumstu.nces might have beeu averted, but it is dOllbunl if t.hase 
are . the only cnuses of inspiration. vVhatever be tlte ca.use or causes the effect at least is patent, and 
while the condit ion of the viHages is genemlly indico.tive of a want of prosperity, til ere Ct~n be Iir.tle doubt 
that nearl y e'Very ~tool is indebted to an amount for tlhe redemption of which ther~ is but slender bope. 
One pnuses to reflect whetber the (':conomic condition induced by constant litigabion is materiu,ily better 
than dIose left by the internel!ioe wars whicb it has replaoed. H 

.307. Remarkable evidence by chiefs of this part of the Colnny as to the ruinous 
,",ost of the litigation in which thf\yare constantly iuvolved, and of the inflnence of 
the lawyers, wbo are alleged to foster it, may be read in the evidence collected by 
Mr. Crowther and printed in tile Papers laid befor€ the Committee. 
"again a.nd agilJi n in the evidence u.re pn!'sl~ges coloured wi th refere~ce LO the procedure of t,he Snpreme 
CoUrt in matters rdating thereto, and it is imLued with expressions of di;.:;sn toisfac tion on thi$ a{:count. 
Its passages are pUBctuated. with complninM u.nd with pOlitions f9r the est~tbli sh meut of wba.t the 
witnest'es consider a more suitable tribunnl for the debel'ltIinll,r:.ion of t L.ese ca,nses, fend ou the Ill.oruing of 
my dept\.rtnre from Bouso tbe assembled chiefs of vYn.~S!l.w Fiase begged tha.t cuuses of tu is nature 
migbt, be conduct,ed n-s they are in AslH~nti. .l.'ieitfher t.he compluitlts nor the pleas elm be overlooked, 
and, if t,he sta.tement made by Mr. Ben Kofi in E nclosure E is true, it a.ppears tohat actiou under t.he Nat ive 
Jurisd iction Ordinance does lilitle in pra,ctice to remedy mu,litel's." 

' ·The following extract from the evidence of the Omanhene of Wassaw Ament, 
is interesting a~ illustrating the views of an intelligent native on the old prncedure 
and that substituted for it :-

"Most of my chiefs are in Seccondee 11bon t. lund cases; if they had. been here they could ha,"e 
looked after their towns. It is a point of hOllour for n. native to look arter rbe laud. In olden times 
if a lant] d ispute came nn oatb wa~ t.'\ken. There is certnill mediciue connected wit,b a stool cl\lled 
odom. The parties wbo swear t.he o:ttb mll:.-i( dl'iuk I.bis; nfter that tbe IlHtt,(OI' is brollght before 

. the Omanhene to decide ir. They used t.o decide it well without trouble; th~ one who made u 
false statement wou ld be ki!led by t, hi ~ OdUlll. Nowadays we a.re being killp.d by lawyers. If It, __ 

small matter arises they instigate you to bring it to court and get it postponed again anJ agaill for 
. . _, th'e,ir refreshers, und we earnestly a.sk Y(lU to help 11 8. 

"At present the lanJ owned hy Illy forefather:) any common mn-n can now rise IIp a,nd claim it. 
and I beg yo u to assist. me to get some other way of ::le r,tlling thing.:>, so t,hat (ltTr tuwn s may be 

. good as in t.heuime of @llrforefllthers.Y·ou see u.Jl my people H.re poor. "Ve have to sell Jaud to PI')' 
.the deb~." 

Africnn No. · Strong confirmation of the above statements is afforded by the Governcn's 
I04~, p. 114. despatcb of the 8th nf December 1913, in the course of which he states-

.. The OmallheuQ of Uppel' 'Vn ssaw was principnlly insistent npon the 6"il which is being infli cted 
upon himself~his sll b~ehi efs, aDd people through frequent, endless and 6xpen.si\'6 litigatiou, :.Hld · 
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be re pentedl)" entrented me to order hi ~ snb-uLiers to rafrn.ln fl'om flll'j,h er law-suits, IbIH] ev idently 
e lwied hi s noighbonrs fLcl'OSS t,he border ill A shallLi, lIpon w'hom the looftl lUtwyer i ~ 1I0t perm iL ted 
to prey ," 

. " T bere. Clton, I feH I', be no SOI't of doubt flhatUhe eudless litig :\ollio l1 011. t.he ~ lIbj ect of land itt "Ihioh so 
man)' of the chiof~ and sul'-chiefs in blli s colonyaro peNlluilllly engageu is in its own ?tllyalmost 
as ruiuons to the prosperityam1 well-being of the tribes u.s the pet,ty wihu l warfal'e which it hns 
replnced. . . . There is also only too mllcb reason (,0 tbillk thtH the natura.lly liLigious character 
of th.e people is tnken ndvft.nt~loge of by t,ho lo cllol hlowyer:" wuo ILct,ing botu u.s !io li ciwrs 1lI1,U 
bu.rris ren; IUlye no indncem.ent to ad yise their clie ut~ not LO III,ke l~ case into court,. or ou I~ppeu.l 
from OOllrt to court, and hftye iudeed ou tihe cO llLI'al'Y c\'ery pGr::!uult.l mobive for withholding such 
adv ice. 

(. It hus, I belie"e) been freq uently repres.entetl tlmt the ua.rivos of this co lony wOl1ld regard wi~b 
suspicion ;\ny tribuna.J~'hich wus not:. a, court of ill\\" of the ord inary type, set up for the f'llrpo::le 
of deuHng with land disputes. Tile insliit,ution of sneb a land eomti, if h~w yel's wel'e not pCI'mibLed 
to ph~ltd befure it, wou ld, of Murse, be hotly opposed hy the ec111Clloted Ualiive com.ll1uuity; hut I 
am by no means clear thllt it would Ilor, be welcomed by I.~ mujoriL), o f Lhe reli t of the lIn-tive 
population. During my tour in the E astern l)rovince in F elmmry la::!t chief after chief nsked me 
to settle his land dispute for him; iI,ud ll imilar I'eque~ts lI a\'e !:Iinco reached me from chief:! ill 
other pa.rts of the colony wbieh I IU1,"c visited . . . it is ob\'ious t il at bhe existing st;l~to of 
things is unsatisflv~tory. and that the expensi\7c leg!\1 nmchinery wb i01l aL present is the ooly melli,s 
of sMtlillg b,nd dis putes is in e~ry way Hl-adn.ptecl to the oircumstaoces of the uative populatiou of 
this colony." 

308. But there is other litig3ltion besides that arising from bounda-ry disputes. ' 
The unregulated sale of stool land by chiefs and disputes between individllals who 
claim ,to have acquired individual r ights, and the mOl·tgaging of land. are add itional 
causes, whilst to these are nolV being added suits by individuals who have benefited 
by such sales. The result has been, besides plunging many parts of the conntry into 
debt, to lead the chiefs to set aside" tbose rules and regulations of native tenure" 
whi.ch constitute the cement which holds native society together and to undermine 
the native sYHt.em of government thl'ough the chiefs which , as we have seen, is the 
only way in which a country like the Gold Coast can be efficiently governed . 

. The following sb1tement made by the Omanhene of Akwapim is of special interest, 
as it sholY how tbe sale of commnnity land by the chiefs to individual" has as a 
natural consequence the disappearance of the chief's authority over his subjects 
a.nd how it is necessarily destructive of natiYe polity:--

H 1. Nearly aH tile lauds from K enteukren to Mangoase were sold by Ex-Om anbene to private AfriclUl .Ku. 
persons con trary to native custom. There hflve been two easeR ill wbich the nt.lidity of sa les by 10,18, p. 112. 
A kuffo was put to tile test. 

"The first was Aberewatia v. Kwasi Ommko, the firs t pel',:on who bough t a stoo l land from AkufI'o 
with neCe5Ral'Y consent; tiue native tribunal composed of the Adonteu upheld the claims of the 
Aberewl.btia at arn.t.nokrome on the 20th November 1906. 

"Tile second case, Omanbeue Owu'!ouansa v. Kwn.jo Owusu, was in April 1908, before His Honour 
Sir William Brandford Griffi th. I n this case after His H onour hellord that Akuffo sold 300 or morA 
pieces of stool land, the learned jlldge suggested 11. compromise and the OmauhclJe consented to a 
Judgment tha.t the huyer from ,j..kuffo retains the land for 25 years to reap the benefit of his cocoa 
trees on payment of 5[. a. ye[\,r for ground-rent, and the COl1rt then t,houghL tuat it would be a.n eusy 
martel' to get o.lI other sucb purchal:ers from Akufio to cou:;ellt to such payments, but I found difficulty 
from year to year to eollectJ8.ny thing from them, and had to sue evell the defendant in thar; test 
case (Kwajo OWU811) for arrears of rent, and) in fact, very few of tbem have acknowledlled the title 
Qf my s tool lands occupied by them 6iGee the 1908 test case." 

The following statement by the Rev. G. J osenhanr., (l'eneral Superintendent of the 
Basel YIi ssion in the Gold Coast. draws attention to the unc,?rtainty of t itle poss~ssed 
by individual owners of land. He says :-

j< Innumerable law-suits are the result of snch disputes at present, which involve inestimu.ble African :No. 
expenses for botb pa.rties, and proye a great impedimeut to progress and the welfare of the people, 10,18, p. 38. 
however a lucranive source of income for uuscrupulous na.tive In wyers." 

309. I n Ashanti, it should be remembered, the Chief Commissioner acts as the Full.r.4556 
head of the Executive, as well as exercising the judicial powers of the Supreme Court. -61. 
'Thoug1r the Ashanti Concessions Ordinance is, as has been pointed out, mainly on 
,the eame lines as tha,t in force in the Gold Coast, the Chief Commissioner is able to 
deal with the questions a,rising thereunder from the Executive as well as the J udicia,l ' 
point of view, and conseguently the trou ble which has resulted in the Gold Coast 
from the confusion of J lld icial and Executive functions has not, so far as we are 
informed, occurred in Ashanti. ~ 

310. We have referred specially to the prevalence of litigation with reg.ard to 
land, and to the serious consequences which snch litigation entails, for two reasons. 
Firstly, to emphasise our recommendations wit h regard to transferring to Executive 
control the procedure now entrnsted to the Judicature under the Concessions 
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Ordinance, and, secondly, to recommend the prevention of unnecessary disputes and 
the procedure for determining: such disputes as inay occur, whether in the course 
of transactions arising between nati yes or hetween native authorities and Europeans. 

NATIVE TENURE vel'SUS INDIVIDUAL TENURE. 

. .Sll. There stiJl remruins the important question as 1.0 whether the gl'owth of 
mdlvldual tenure should be encouraged at. the expense of native customary ten,;,re, 
or whether steps should be tabn to check It. We have aheady seen that the tribal 
system supplies the natNral machinery for administmtion, ·and. that this system 
depen@s Npon the IDruintenance of the communal !fllnd tenure; further, that permanent 
cultivation can be successfully can-ied on under the native system, but that such 
permanent cultivation, ~n the Gold Coast at any rate, shows signs of encouraging 
the sale nnd mortgaging of lands in a manner inconsistent with that system; and, 
finally, that selling and mortgaging land is .one of the causes of the litigation which 
is so detrimental to the development of the Dependency where it is practised, 

E VILS TO BE APPREHEN DED FROM INDIVIDOAL TENURE. 

S12. But there is still another aspect of the case which claims attention, viz., the 
tendency of the system of individual ownership to divorce the people from the land. 
In considering this aspect we would at the outset record our opinion that any 
Governmental ac.tion-- legislative, executive, ON judicial-which tends to divorce the 
people from the land or to convert the landowner cultivating his own land into a 
paid labourer working on the land of another, is to be condemned. 

The following extract from ru memorandum supplied by the Rev. A. W. Wilkie, of 
the Unit<ed Free Church of Scotland, working at Calaba .. , in the Eastern Province 
of Southern Nigeria, puts the case with regard to the Efiks clearly, and shows the 
necessity of a (( long view)) :-

"In :-;0 fa.!' as I am able to read na.tive opiuion in rega.rd tn individual ownersliip, I should suy 
that there i:s a iimir,ed desire for greater freedom to hold land absolutely. 'l~h is desire is Olore:: 
pronounced amongst those commonly kuown as 'half-free.' Many of these are wealt.hy traders 
and farmers . 

"Some ' chiefs' express a similar desire, and would gladly bold t.hat land for themselves ahsolutely 
which they hold at preseot . ill trus t' for the family. I incline to t.hink that the desire is roninly 
w ith a. view to cbargiug memhers of the fami ly rent. But. I am cODvinced that they ha.ve not t,hought 
out the full implications of such a change in principle of land tenure . In so far as they are not 
merely selfish and self-seek ing t,hey Me Ghort-sighted a.nd do not consider the effect 0'£ such )). change 
(\11 tbe whole sociU;l s)':"'tem, and 011 flllme generatiolls. Under thc present system, reul po\·erty is 
unknown ~llld impossible. Every member of t,he family has a,6i:'ight to the n::;e of the laud. If an 

- individual system of oW!lersbip is introduced the danger of I) landl0::is population, dependent for 
t,beir livelihood on the produc(; of tile lalld, becomes im'millent. Poverty , hit,herto unknown, would 
:),Imost ce rtILinl'Y become u. serious problem . 'l'bt:\ da.llger of hblH~ gradually fa,lIing in~o the hands of 
1b few wealtlby la.u(\owners , or t,be st,ilI more serioHs (bLilger of tbe ult·imate aliena.~ion of the land from 
Efik, hns not been considered hy b110 poople. I -venture -to urge most cautious nction in tOllching 
the nfl,Live Jil.1H1 la.w of Efik, t\,nd t.o suggest tlluvt a,ny change contemplated should be 011 trnly nutiiyo 
lines of communal rat.hcr tha.n iodiyiUUil,.\ ownersuip of htnd." 

Although this view is expressed with regard to t.he Efik community, it appears 
to us to apply througbout the Dependencies with which we are called upon to deal. 

The devotiou of the yVest African to his land is, perhaps, his most persistent 
and strikir.g quality, but there is nevertheless a danger of hiR becoming a victim to 
t.he cupidity of others, or a prey to the moneylender, and it is the duty of the 
Government to afford him protection against such clanger. 

SIS. The feeling of the native towards his land is ,yell expressed' by the 
representative of the Oni of He. He thought that it was a bad thing for any member 

• of the community to sell lands to another member of the community. And when 
asked the reason, answered :-

Asho Ere­
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"llecnnse the ground is sacred to the Hes. We Cil.me from the ground and we have to go back 
to the gflonn~, and it is alt.ogettbel' out of phl.ce for anyone to tihink of selling the ground." . 

The view of Mr. Akinsan, a clerk in the Government service at Lwgos, was :­
"Personally , I deprecate t,Le idea of selling. I uhink tlHLt it has a bad effect on native inst.itutions. 

If it goes on we might find ourselves servu.1Hs in our own country instead of landowners, aU la.uds 
passing into the hlVnds of strangers. lI 
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'1'he Hon. C. A. Sapara Williams, C.M.G., stated jJ.l a lllemOnl>nd~,m prepared 
by him:-

"1 <l.m sure the natives would not liko tho system o£ sn.l e extOndcd, and I know that thoy do , .Ajil'i cn n No. 
appreciate tibe faot thll,b it wonld Ildversoly affect their insbiblltions." J O~8, p. 2·j.J , 

These quotation s are but a few among the many expressions of opinion by natives ' 
put befol'e U8, of which the keynote is satisfaction with the -.,present system and 
anticipation of the evils likely to arise from nnrestricfied b"wing and selli[lg of land. 
The only notable exception to this predomina[lt native feeling wns expresse& by 
Mr. Adegboyega Ednn, secretary to the Egba Govemment. While deprecating' rIlhe Edull, J 3, 123 
sale of land to non-Egbas, he declared llhat the selling or lood was an established ct seq. 
custom, and had been in existence for fifty years or more. V{ e are unable to accept 
his yjews as agwinst those 01 the other native witnesses. 

Turning now from these expressions of native feeling, whioh it is pl'oper to point 
out emanate only from Somhem Nigeria, we would cwll attention to the opinions 
e:S:Jlr essed by the officials employed in the different dependenoies. So far as those 
having experience in Southern Nigeria, Sierra Leone, Ashanti, and the Northem 
Territories are concerned, their opihions are Imanimously against the introduction of 
the system of buying and selling of land. 

314. The case of the Gold Coast is, however, rather different. With regard to 
the position there, Mr. Crowther states his conclusions in a paper whioh he prepared 
for our use as follows ;-

"The three most obvious forces which wear down the comml1nal syst.em of tenure are firstly, 
by judicial praotice, secondly , vhe opel'a.tions of mining acuivities, and thirdly, commercia lism. The 
aebion of ilhe firsb of these is a,ttributu.ble to the want of knowledge a.nd to the want of machinery 
for gaining knowledge of uati\'e law and custom, and if local condi tions are brought in.to fvcns 
it will be seen tbat it is In,rgely dne to an inevitable ignorarnce. The action of the second is 
attribut.able uirectly to a necessity .imposed by oiroumstances, but it may be tnu:ed through the 
Concessions Ordinance to the same causes as the first. The action of the third is attributaLle to 
flo ]'evolution iu ideas. As opposing forces the fint and second aro measurable i the lihird is l1Ot, and 
Holess its relattionsbip to tbe land is directed and controlled it promL5es to destroy the old order. 
The substi tution of nngo\<erneli individualism for the communal system in the rural distriots in 
my opinion is the s ignl.1..1 for poverty and sooial disaster for the majority. But it ilS eq ll ally clear that, 
the communal system in its simplici ty is inadequate for the needs of ,·be changed arnd changing 
economio conditions, T he position migbt be snroronrised in the st<'l.tement thl.tt t.he presellt conClit.ion:-s 
demand a gr~a.ter degree of protection for the rights of the occupier tlmn can be fount! in tbe 
existing nu.tive custom, and a greater degree or seomiey for the communa,l character of t.he bnd 
tha,n is offered by existing legislation. I think that policy should be directed on a conrse the objed 
of whioh is to meet t.his demand, for a compromjse of convenience offers uo remedy and the end 
to which legislation len.ds shoul:l be clea.r." 

As against this, Sir W. Brandforcl Griffith and Mr. Roberts0n, the Chief Assistant 
- Colonial Seeretary of the Gold Coast, have expressed themselves in favour of the 

encouragement of individnal tenure. 

315. In spite of these a'dverse opinions, we are unable to recommend the 
introduction of a system which is '1lien to nati,-e custom, and is likely to subvert 
The principle of nwtive government and to lead to poverty and social disaster for the 
majority. ·We uherefore consider that, whilst in . towns where commercialism has 
taken root it is too late to abolish individual tenure, in the COUll try districts 
tru:oughont the wh01e of the Dependencies with whioh we are called upon to deal, 
legislation should have as its aim the checking of the progress of individnal tenure 
and the strengthening of native custom. 

MEANS OF STRENGTHENING NATIVE TENURE. 

316. We must now consider the modes in whioh greater s3curity may be given to 
native oustomary tenure. 

r The main security must lie in the careful supervision by the District Comfnissioners 
of the native tr ibunals so as to prevent thE' wrongful deprivation of individual culti­
vators of their holdings. This would seem to be all that is requ:ired so far as 
ordinary cultivation is concerned. 

317. The cultivation of permanent crops of economic value, owing to the fact that 
it affeots the area of land available to the community as a whole for the planting of 
foo& crops, may require spec al supervision. 
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. Ill. certain di-stri'C1i<; 01 the GoM Ooast a Gomlitiol!l. of insp.curity is thoblght by- some 
wItnesses to be all. actual fact. In some parts of Southern Nigeria, and (as we have 
seen) in Ashanti, the danger is believed to be rather in the nature of a potential one. 
In Sierra Leone and the Gambia it appears to be so remote as not to require 
GORsideratioN at present. ' 

So fal' as SOl'lthern Nigeria is cONcerned, M);. Dennett incllned to the view that the 
cultivator 0£ permanent crops requires no additional security, since by native customs 
nl,e trees p1fmted by the individual are his property irrespective of the ownership of 
the land. Mr. Denn.ett thought that if gl'eater security became needful, it might take 
the form of a do(mment between the nati,'e authorities and the cultivator, which would. 
be registere<i in tl1e native COUTt. Mr. James considered tha.t greater security woo 
required, a.nd that registration in the native C0urt would be difficult. He deprecated, 
however, the idea that the cultivator should be placed in the position of holding 
his land from any but the natUTal authorities of the community. This view was also 
held by Mr. Ross, ,vho stated that the native authorities were competent to deal with 
the matter. Mr. Alexander on the whole favoured the registration of title through 
the na,ti ve COUTtS. 

With regard to Ashanti, Mr. Fuller thought that registration in the native courts 
would suffice, and that if the indigenous permanent cultil'ator (who, unlike the 
stra.nger l!l.ati "e, is N0t, a'S we have seen in para. 98, requil'ed by custom to give his 
«hiefs a: p<rOpOltion 0£ the Drops) pa.id for registration, such paYlitlent eould in itself 
CONstitute a title. 

The following question and answer shows Mr. Orowther's view :-
., (Sir F1'edcric Hodgson.) You tli ink that all allotments of land, other than for shifting cul tivation, 

should corne under 'bhe cogni2anec of the Government ?-Yes, it would be a.ll enormous piece of work. 
It would base to be wO\lked t.brough the dliefs in some way. If some system of registration could 
be made tihrollgh oflbc na.ti ve bribunal u.nd sU'bject to inspection n.nd ~mpenr i sion by the local executi ve 
officer, and if n man wished ror registr:DJt;ion, it should be open to him to have more definite registwation ; 
but I thini?- ~hat the machinery of the Government would ,be so enormolls that i t would probably 
swamp rhe whole of the revenue." 

318. The problem ,,,ould seem to be one which sooner or later must be fnced, and 
1I11&re wo,. lcl seem to be an adva,mtage in dealing with it before permanent cultivation 
has exteRded still fmther and created gn'ater cOIlljplications. 

Essentially it is one of ensuring security for a particular form of nat ive enterprise 
which is worthy of every encouragement, without impairing the structural character 
of native tenure. The difficulty sh(i)uld NOt prove insu,pera ble, but conditions vary 
so greatly in clifferent districns tha,t a proce<!lme wh\ich might be pTaeticable in one 
district might be impracticable in another. 

319. 'There wou~a ,appear to the Oommitteeto be, broadly speaking, two a1ternanves: 
either , as the witnesses quotell suggeot, a simple forfu of registration through the 
native courts, whenever those courts are sllfl.iciently well organised to permit of it; 
01' that the perma.nent cultivator should be entitled to >.pply for a lease in the same 
manner as a non-D&tive. 

The disadvantage of the leasehold E1Ystem would be that it would set l\p two forms 
of tenure within the community, and would thus tend to lessen the legitimate powers 
" f the native authorit.ies over their subjecns and to that extent weaken political and 
social tieo. Both methods would of neeessity entail sorme amount of increased 
sU]Dervision on the part of the Executive, whiel, might be met by the CTe:ltion of a 
Native Lands Department. But if the leasehold method were ado]Dted the additional 
work would obviously be much greater, and would lead to more direct interference on 
th e part of the Executive with the in ternal ' affairs of native communities than the 
great majority of official witnesses ~onsiclered desirable. 

320. We think that the principle of a minimum of direct interference, and "'­
maxim um of responsibilitY'>lnder gni(fta.nce and sn:penc.is,i0l!l. placed up0n the nat ive 
machinery of administration, is 'the principle from which .uhe m0re permanently 
sabi&factory 'fesullts can be obtla,i'ned . 
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PART III. 

RECOMMENDATIONS. 
RIlCAPTT ULA'fION. 

32l. In the last PaIt we have seen that native custome with regard to ,he transfer 
of rights over land are, in the ma in, the same in aU the depend encies in West Africa 
with which we have to deal, that. the general principles of the law, as la id down in 
the Snpreme Court Ordinances, are simi lar throughout nearly the whula of those 
dependencies, bnt that the enactments of tbe different legislatures specificaUy deal ing 
with land have resrdted in systems whiCh di ffer materially from one another. Whilst 
in the Gold Ooa:st , and in a lesser degree in Ashanti, control of the land has been 
confided to the judicature, in Southern Nigeria and in the Gambia it has been 
exercised by 'the executi,'e. I n Sierra Leone, al though in theory the j ll (licature has 
some power of control, in pra<:tice that con trol appears to be exercised by the 
executive. 

- A RANG F:hl ENT OF P ART III. 
322. There seems to be no adequa te reason in principle for the divergencies t,o 

which we have referred, and we suggest tbat they shollld be 10ssenecl as much as 
possible, though doubtless sJ'ecial circumstances may render some deviation from a 
common form desirable. A few words as to the arrangement of this Par t will conduce 
to its clearer comprehension. The most convenient classification of " the transfer of 
r ights over land aDd the produce thereof" is one founded on the ptnpose for which 
the transfer is made, and we shall therefore set for th our recommendations under the 
following heads ;-

I. Transfer invol ving the use of the surface of land for cultivation, habitation , or 
trad ing. 

This heading we shall divid e into-
(1) Transfer in favour of Non-Natives. 
(2) Transfer in fa your of N a ti ves. 

And the fi rst of these two subheads we shall divide again into­
(A) Transfer fo r the purpose of cul tivation. 
(B) Transfer for the purpose of habitation or trading. 

II. Transfer for tbe pm1lose of mining . 
III. Transfer for the purpose of felling t imber and the collection of such natural 

products as rubber and the produce of the palm-oil tree. 
We shall then state certain recommendations with regard to-

I V. The Forest Ordinances of Southern Xigeria and the Gold Coast; and 
V. The Land Departm'ents. 

I.~TRANSFER INVOLVING THE USE OF THE SURFACE OF LAND. 

O UTLINE OF R EOO Al MENDATIOKS. 

323. In order to understand tbe subheadin'gs a brief sketch of the ontlines of the 
scheme which we recommend is necessary. 

As we have already stated we have COme to the conclusion t,hat it is desi rable that 
the tenure of land occupied by natives for (he purposes of habitation and cul tivation 
shall continue to be in accordance with the customs which have moulded themselves 
to the requirements of the people. 

Whilst thi s is the main principle underlying our Report, we feel th at it must be 
recognised that conditions in some of th e urban distr icts within the dependencies of 
the West Ooast have become so changed by contact wi th Europeans and Europeanised 
natives, that customary t enure has been to a large extent superseded by a form with 
striking resemblances to English land tenure, a form which we have called individual 
t enure. We consider that it is no longer possible to revert to the old system in such 
areas, and we therefore propose that there should be power in each depen dency to 
decl3lre .any district subject to these conditions to be an exempted dist?,ict when 
faci lities would be given for the creation within it of a land tenure on English 
li nes. 

Turning now from these few small urban districts we pass to the main bulk of the 
West African dependencies. Here we propose that the rules of native customary 
tenure with their prohibi tion of sale and mortgage shall continue in force with certam 
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safegu'm'ds which suggest them~elves to us. Though we think that in future no 
facilities should be given for the conve1'Sion of community or family land hy transfer 
from nat.ive communities or families to individual natives or for the transmutation 
of customary rights into those of individual ownership, we recognise that where 
individual ownership, whether in the hands of non-natives or of l),ativef, may he 
proved to exist in anv p!1Jrticular land, it must have the same legaL effect given to it as 
is given by the Courts at t he prescnt time. . 

Native customary law is, of course, inapplicable to transfers to non-natires, and we 
propose, with a view to safeglOard the iDterests of the natives, that it shall be laid 
dow,n as a cardiu!1Jl principle tIDal, eX0ept in small t.ransactions, no transfer of any 
i11te1'e8t in '~anci by a n8Jtive community ~o a nop-native shall be valid unless it is by 
lea8e for a llenn of ye8Jrs oocl is >Nade ",it1l ,l~e consent of tbe Governor. 

We furtliwr recommend the creation of a "ystem of registration of title to he 
applicable to tlb.e proposed leases, which system should, we think, include the mining 
leases which we recommend under the heading" Tran"fer for the purpose of mining." 
In addition to future leases, we suggest that the register shall also inclnde existing 
transfers of land which have had the s&nction of the Government, as, for instance, 
C,own grants 01' leases, and concessions valiJ&ted under the Concessions O,:dinance. 

IV e propose, then. in the first place to describe the system of leases IV hich we 
suggest should be constituted, together with the system of registration of tiwe which 
we recommend should be n,pplied to such loases. 

We shall then enter upon the subject of native customary land tenure and 
forlllulate our recommendations with regard to its strengthening. 

Following on this we shall state the limitations under which individual·ownership 
of land is to be j)ermitted in the main bulk of the 'dependencies. 

This will bring us to the mode by which dist.ricts may be constituted as exempted 
districts &nd the effect of such exemption. 

We shall then formulat e certain proposals which have not corne within the main 
lines of OlU scheme. These ,."i11 include slI .£rgestions to enable any superabundant 
land or one tribe to t e transferred to ,lUother t,riue, to facilitate the settlement by 
executive authority of bounda.ry questions between community and community and 
"aI·iolls subsidia1')' matters of rather a legal nature. VV: e shall in conclusion consider 
the applicabi lity of our proposals to each dependency in turn. 

(1) THANSFER I N FAVOUR OF NON-NATIVES. 

A Not,e as to Definitions. 
324. The legislation as it stands at present is not quite uniform in the four 

dependencies with regafCI- w t.he use and definition of the terms" native," "native­
foreigners," "aliens,}! and" nOll-natives." 'Ve recomme1td that in future identical 
terms should be used with identical definitions in the legislation of each of the four 
dependencies with Tegard no the law relating to the tenure.. and transfer of land, and 
£01' tbe pnrpose of thi s report we adopt the definition contained in the new Suprelue 
Court Ordinance of Nigeria, and shall use the expressions" native" and" non-native" 
iu tbe sense g iven to these expressions in the uetinition set out above in paragraph 14. 

(A) TRAl' sFER FOR THE PUJ<POSE OF CULTII'ATJON. 

Mode oj P'I'occdwre. 
325. An in tending applicant for a lease should pTesent an application in the 

prescTibed form to the DistTic!. Commissioner stating the area of land and the 
plll'poses for which the lease is desirecl. The officer should forthwith giye notice of 
the application IbTough the "sual channel to the Governor, so that, if the latteT has 
knowledge of any circumstances Tendering a lease inadvisable, he may lllstruct the 
D,strict Commissioner to stop the negotiations. 

320. Upon rece ipt of an application it would be the duty of the District Commis­
sioner to he the llledium of communication between the applicant ancl t.he native 
authorities) anu to give the native authorities advice and assista,nce wit,h regard to 
the rffect and expediency in the interests of the nati ve COlnmunity 0f the proposel l 
arrangement. He should also assist in the fraluing of the terms of the proposed 
contract. It \\' ould be especially the dllty of the executive officer to take meastll'es 
to ensm c that the nature and eiYect of the proposed concession should be made known 
as widely as possihle throughout the area which would he affected by it. 
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He would arrange a meeting with the native anthoritieR, and explain to them the 
nature of the application ane! the si tuation and extent of the land to which it related. 
He wo uld advise them as to tbe terms wh ich he considered I, ... ir and reasonable. The 
native authorities having consuQted in u('conlall108 wibh the nati,'e custom, and oome 
to a e!ec i ~ i on , would convey their decision to the District ('ommissioner. 

The District Commii'sioner should then make his report, which shoulll be forwarded 
to the Governor through t,he Provincial Oommiss ioner or other Superior Officer , and 
should deal with the [olio wing matters :-. 

(1) The area and bOlmclaries of the land the subject of the propoRed grant; 
(2) Whether the...title of the land proposed to be grantee! properly belongs to the 

commun ity purporting to grant it: 
(3) 'Whether, after having the terll1S of the proposed gr3!nt fn lly expla,ined to them, 

the community fully assent to it; 
(4) Whether the consi(leration fur the concession, whether in the form of premium 

01' rent 01' otherwise, is adequate, and if not., what modi{i~ation is desirable; 
(5) Whether the grant would materially interfere with the rights of the natives who 

are members of th.e cummunity in respect of-
1. The agricultural and arboricultural requirements of the community. 
2". Collection of natmral prod nets. 
3. Fishing and hunting rigbts . 

(6) Whetber, if the uatives were to retaiu any of the last-mentioned rights over the 
land during the existence of the lease, tbe grant made su llicieut )Jrovision 
for the protection of tbose rigbts . 

327 . After the report, had been received by the Governor, a notice should be inserted 
in the Government Gazette giving shor t particulars of the proposed grant, and calling 
lipon any person wishing t,o oppose the applicaoion to 'file in writing the pTouods of 
his opposition with the Oommissioner of Lands hefore a date specified, which shonlcl 
not be less than tbree months from the date of t,he ~dvertisement. , and also the name of 
some person wi thill three miles of the office of the Oommissioner on whom serv ice of 
notices may be made. 

lJpon the expiration of the time specified in the advertisement the application 
should be laid before the Attorney-General together with any grounds of opposition 
filed, and he should thereupon certify whether or not he is satisfied that the proposed 
grantors are entitled to make tbe grant. 

328. The matter sh'lUld next come before the Governor-in-Oouncil, who would th en 
consider whether, having regard to all the circumstances of the case, he 0ught to give 
his conseut to the grant. 

If the Governor-in-Oouncil considers the grant is advantageous he ,yould, if the 
Attorney-General has certiil.ee! that he is satisfied that the proposell grantors arc 
entitled to make the grallt, approve of it, subject to suney heing made, or, if the 
Attorne~'-General has cert~fied that he is not so satisfied, approve of it 8ubj ect to 
Slll"vey being made and to a certificate as to title being given by the Snpren;l.C 
Oourt. In this latter event the Governor would reler the q llestion as to the tiHe 
of the grantors to' the Supreme Court. The certificat~ of the Supreme Court as t6 
title should be subject to appeal to the Full .Oourt and to His J\iajesLy in Couocil 
in the same manner and suLject to the same rules as any other appealahle judgment 
of that Court. 

The Governor-in-Oouncil should have power, if he thinks fit, to allow any person 
who has filed grounds of opposition to appear eithel' in person or by counsel, but 
counsel should only be allowed to appear in special caRes where the Gov~rnor thinks 
that his presence would be of assistance. 

329. As soon as the survey bas been completed and the certificate of title, if the 
matter has been submitted to the Oourt, has been given the grant should be prepare,l 
in the office of the Oommissioner of Lands (being settled if necessal"Y by the Attorney­
General) and. sbould be signed by the native authority in the presence of the District 
Oommissioner and ccuntersigned by the Governor. It should then be registered in 
the new registry which we propose should be constituted and shjluld be good as 
against the world. 

33(). We would further suggest that where it is desired to work uncler the grant 
at an early date, the terms of the grant might be embodied in a conditional 
agreement at an early stage of the proceedings, and that the Govemor might in such 
a case execute the formal grant without further reference to t,he 1lative authority. 

02 
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This should only be d01!le with the consent of the native authority, wNo should sign the 
conditional agreement and thereoy authorise the Governor to execute a final grant 
on the terms of the agl'eement on its behalti. A cavea.ti might then be entered upon 
tlce. regi<ltl'y so as to safeguard the interests of the gra,ntee against third parties, but 
any work done oy him would have to be a,t his risk so far as SUl!vey and proceedings 
in conrt were c0ncerned, a,m d he wOtlM ~e !.iab1e to be ejected from the land if the 
Governor should decide that he ought not to give his consent to the grant. 

Every stlrvey shall be at the expense of the gra,ntee, and rules should be made as 
to paying the whole of its cost or part in advance or as to giving s~curity. 

Conditions of Lease. 

331. The lease would be for a term of years, which would not, exceed the period 
prescribed by rules in respect of the purpose for which it was granted. A rent would 
be reserved which, if not prescribed by the statutory ];ules, would be fixed at the ~ 
highebt amount that could be reasonably obtained for tbe land, regard being had to 
the rent obtained or obtainaole in resped of other like land in the neighbourhood, 
and it would be the dLlty of the District Commissioner to exert himself to see that as 
large a rent as was reasonable under the circumstances was obtained. 

332, With regard to premiull1, we do not desire to see the extension of the 
premium system and would have liked to recommend its total abolition, but recog­
nising the hold which the system has obtain~d in some parts of West Africa, 
esp~cially the Gold Coast, we recommend that in dist,ricts where the syst.em is 
established the amonnt of the premi urn should be limited to a sum not exceeding 
three times the amount of the annual rent. All premiullls and rents should be paid 
to the District Commissioner, who will be responsible for their allocation. 'We have 
already in paragraph 153 recommended that 25 per cent. of the rents should be 
expended on some useful work of advantage generally to t.he community. 

333. No transfer of a lease should be valid unless the consent of the Governor 
be obtained to it, The lease wonld be made liable to forfeiture for the following 
causes :--

(i) Breach of rent or other periodical payment. 
(ii) Breach of any of the couditions in the lease relating to commencement and 

continuance of working. 
(iii) Breach of any requirements imposed by the ordinance or by any rules made 

under it. 
334. The Governor 8hould have power to request the Attorney-General to take 

proceedings in the names of the grantors to enforce the covenants of the lease by 
taki_ng the necessary proceedings for forfeiture or otherw~'e. 

235. It will be not.ieed that our proposals do not include any specific recom­
mendation wit.h regard to tbe practice of dummying ,to which we adverted in 
paragraphs 148 and 149. 

One of the points which the Governor and his subordinate officers will have to 
consider befOl'e giving his as&ent to a lease or to a transfer will be whether such lease 
or transfer will have the effect of placing a larger amount of la,nd in the bands of the 
lessee or transferee than he is entiLled by law to hold. Though we do not venture to 
predict that under the system dUlllmying will be impossible, we think that if care is 
taken, it should be reduced to a minimum. 

336. Special rules would he required to deal with the following p0int.s­
(a) Circumstances under which leases are to be granted. 

As a rule, t.he granting should be at the dl~cretion of the native authority under 
the stlpervision of executi ve government. In exercising this supervision the 
~xecutive government sbould weigh all the circumstances bearing on the question 
as to whether the lease will be of ultimate advantage or of ultimate detriment to 
the community or its members . 

337. There is, howe\'er, one limitation which we think should be imposed on the 
power of the nan~ve authority to lease land, and that is with regard to palm-bearing 
hllld. For th~ reasons ,vhich we have set out in paras. 264 et seq.,. we recommend 
that it should be laid down by Ordinance that leases of palnl-beanng land should 
not under any cirCllmstances be made in Sierra Leone or Southern Nigeria, and only 
in the Gold Coast and Ashanti in areas 'where natives are nob exercising rights of 
collection o"er the trees. 
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(b) Period of lease. 
338. 'l'his period should depend on the product to be cultivated. 

encom age the cultivation of palm trees and other trees or plants of 
it would be necessary to give a prolonged time, say, for instance, in the 
trees fifty years. 

(c) Area. 

109 

In order to 
slow growth, 
case of palm 

339. No g.reater area than one square mile should be the subject of one applicatiGn 
and no per son who has ob tained a lease or has put in an application fOT one shall 
apply for a lease of additional land nor become the transferee of another lease unless 
he satis fies the Governor that the land described in the original lease in his favour 
has been beneficially occupied, and that he is ill a position to develop a fm·ther area. 
Under no circumsttllnces should one person or one group of persons be permi tued to 
hold more than three square miles. 

(B) TRANS.·ER FO It THE PURPOSE 0 1' l-LtBITATION OR TRADING. 

Mode of Proced",.e. 
340. A simpler procedur-e tOOn that above indicated wuuld appear to be sufficient 

for transfers under this head. We propose that they should be strictly limited 
to a maximum of five acres, and therefore, no risk of undue accumulation of Jand 
or interference with tbe rights of natives would appear to arise. 

The intending applieant ~hould present an application in the prescribed form, 
stat.ing the area and situation of t.he land, and the purposes for which it is desired, 
to the J)istrict Commissioner, who should act as an intermediary between the applicant 
and the nati"e anthoriti es, and who should give to the latter all necessary achice 
as to the terms which would appear fair and reasonable. In the event. of any doubt 
as to the ti tle to the land , tb e District Commissioner should take such steps as may 
be practicable to adlVertise in the neighbourhood t.he particulars of the proposed 
grant, and to in vite any person wishing to oppose the application to come forward 
and state in writing the grounds of his opposition. 

341. The District Commissioner would then forward to the Governor, through the 
usual channel, a report containing his observations on the proposed grant. The 
Governor would then, after reference to the Attorney-General if necessary, decide 
whether the grant should be approved, and would intimate his decision to the District 
Oommissioner. If he decided to approve the grant, the approval would be subject to 
survey being made, and, if the A ttorney-General was not satisfied as to the question 
of title, subject to a certificate as to title being granted by the Supreme Court. 
In the latter event the procedure would be the same as already_indicated in the case 
of " Transfer for the purpose of cultivation." 

342. IV-hen a grant has been approved the survey should be made as soon as can 
be conveniently arranged, As the land the subject of this class of grant will usually 
be situated in a towrrshi::? area, it should in ordinary circumstances be possible to 
arrange for survey wi thout any serious delay, but in cases where for any reason 
tbis cannot be arrang~d, there would appear, generally speaking, to he no objection 
to allowing buildillg operations to commence in anticipation of the detailed surl'ey, 
provided that a provisional contract is signed and that the land in question is 
clearly marked out, which, in view of the small area involved, should not be a difficult 
matter. 

Oonditions of Lease. 
343. The provisions with regard to rent, premium and transfer of a lease would 

apply as in the case of " Transfer for the purpose of cultivation." 
344. The period of the lease should be a term of years not exceeding ninety-nine, 

and at the end of the term the lessee should be entitled to the value of all une:xhausted 
improvements effected by the lessec during the term, the value of such improvements 
to be determined by arbitration. The lease may include any existing building and 
a r eason&ble amount of land for cultivation, for the habitation and use of the persons 
resiiling or working thereon, and for surroundings and amenities or for contemplated 
extension building, et cete-ra. • 

345. As we have already stated, the area of land to be granted 'under this head 
shoulU. in no case exceed a maximum of five acres. Any application for a grant of 
land exceeding this area should be subject to the procedure al ready indicated in the 
case of grants of ·land for the purpose of cultivation. 

o 3 
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EXOEPTED TRANSACTIONS. 

346. The procednre sketched Ollt above ~ an elaborate one, and it would be 
pFOJDer tkat an ex-ception in favol!l~ of ~ma;]l t.raRsacti0ns should be made to the general 
Hlle that no tra.nsfer of any interest in laBcl by a; native cornmllDity to a non-native 
should be recognised as valid BYl)ess made with the oonsent of the GOl·ernor. ,. Such 
a prooedure would, for instance, seem to he unsuitable to the plots of land obtained by 
grant or otherWIse by non-natives of African desoent for trading and other purposes. 
We hardly feel able, in the absence of detailed local knowledge, to define the small 
transactions which should be so exceptcd, a,nd will only say that there should, in our 
opinion, be a narrow limit set to the area leased and to the term for which a grant of 
this nature shonJ-cl be permitted. 

S~STEM OF REGISTRATION OF TITLE. 

347. vVe recommend that a system of registration of title on the lines of the 
well known Torrens' Ad be created with "egard to the leases to be granted under 
the procedure sketched out abo1'e, and that there should be included within its scope 
all past gn.nts made by or approved by the G01'ernment, and also all future mining 
leases granted under the heading" Transfer for the purpose of mining." 

It would he out of place here fio enter upon a detailed explanation of this system; 
it will be sl!1fficient to say that its main principles are that a register is prepared cm 
whic.h are eutered the names of the persons wh" will be recognised by the Courts as 
the owners of interests in land, taat this register is constantly kept up to date by 
noting every devolution of the interest on ~ale, death, or otherwise, and by the 
cancellation or every entry the effect of which is exhausted, and that the land 
recognises no title save entry on the register. As Mr. J. S. Ste\\'art-vYallace in an 
article on "Land Reform and Registration of Title" in the" Contemporary Re1'iew " 
of June 1914 puts it, "No one dealing with land i,; concerned with the past history 
" of the title, nor how nor when a person was entered on tb@ register. A purchaser 
" need only see that his vendor is in fRct the person who is entered on the register 
" as the owner of the land he wishes to buy. 1£ so, he can complete the purchase 
" forthwith without further cavil or q uestir.n as to title. Entry on the register then 
" gives him a State g uarantee that under no circumstances can he be dispossessed 
" of the land he has paid for." 

348. All lea,es gnmt.ed in future uneler the regulations recommended above and 
beMing the signature of t.he Governor would upon presentation be placed npon the 
register. As to the otber grants to be so pJaced, only those which on the face of them 
bear the signature of a Government official wouL.! be received by the Registrar. Thus 
a Crown grant in any dep.endency would be accepted, whilst in the Gold Coast every 
certilied concession, and in Southern Nigeria ever." grant approved under the Native 
Lands Acquisition Ordinance, would be entitled to a Place on the register. The 
register would contain a sllcci'1ot statement of the interest of the person registered 
and of fVny limitrltions on his interest and a r0ference to ttie instrument creating the 
interest . A copy of the instrument should be deposited in the registry. It will be 
necessary to prol'ide that no transfer of any int.erest on the regis ter shall be valid 
unless regi~tered and to prescribe the ma·nner in which the execution of transfers 
Illay be autbenticated. Any instruments of transfer authenticated in the manner so 
prescribed would be registered without further fonnality. 

Where any grant which was on the register had determ ined, provision would be 
required so that the entry relatin /S (0 it would be expunged from the register. 

No one shol'ld be entitled to be pJaced upon the register in respect of the interest 
of a deceasec1 holder, except hi,; persontll representative, and then only after probate 
or letters of adm inistration had been talren out. 

I t woule! appear that the rules of English law would, under the Supreme Court 
Qrdinance, be applicable in respect of interests entered upon the register, and that no 
l egislation will be required to brin.g about this result. . 

(2) TRANSFER IN FAVOUR OF NATIVES. 

NATIVE CUSTOMARY LAND TENURE. 

349. We have seen that, generally speaking, t.he rights of natives in respect of 
land are, uuder the Supreme Court Ordinances, to be governed by native custom, and 
we have stated our opinion that this is a mode of tenure well sui,ted to the needs of 
th& natives and that it ought to be maintained. Land is under the control of the 
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native authorities of the various communities occupying the couutry, &nd custom 
regulates the poweT to allot, the right to r eceive an allotment, and the rights and 
duties of the occupier of allotted land . Customs, though in the main principles th e 
same, vary in differen t localities in matteI'S of detail, and accoTdingly we do not 
conRideT that it would be desirable to attempt to codify these customs. Uncl er the 
existing provisions of the Supreme Court Ordinances they will remain in foree &nd 
no further general st~tement of law need be entered upon the statute book .. There 
are, however , several particular matters with regard to native customs as to ",hieh we 
recommend or suggest that there should be legislation. 

350.--A. As to the r ight of the chief or head to transfer community or family 
land:-

In the view " 'hich 'we have taken of the evidence, t.he power of the chief to alienate 
land was limi ted to transfer for occupation or cultivation, and such a tr~usfer by 
custom gave no permanent and indefeasiblA right to the land. In the Gold Coast and 
in certain restricted areas of Southern Nige ria a power on the part of the chief, with 
the concurrence of the elders, to sell thei r land has been recognised by the Government 
Courts, and land so sold haslJeen held to be the in dividual property of the purchaser, 
who could resell it at wi lL 'We recommend that the powers of the chief and elders in 
respect of community Jand and of the heads of famili es in respect of family land 
should be declared to extend only to-

(1) leases or licences under the provisions of law recommended in this report; and 
(2) customary transfers for occupation and cultivation, subjeot to the rendering of 

any dues and sen'ices which may be customary, a proviso being added that 
no such transfer shall operate to deprive tbe community or family of the 
Jand itseH. 

351.-B. As to the right of the native oocupant to transfer the land which he 
occupies :- . 

We think that it follows from the principles underlying native customs governing 
the transfer of rights over Jand that ,,,here a native is in occupation of land such 
occupation is on behalf of the community or family of which he is a member, and 
that he has no separate or individual interest in the land, which can be sold, mortgaged, 
or taken in execution. This principle appe&rs to llS to have been considerably trenched 
llpon in the Gold Coast by the judgment in Lokko's case (a case with which we have 
dealt at length in Part II. , paras. 108-110), and we are of opinion that it is deRir<Lble 
that the principle should he reinforced. vVe thereforfl recommelld that a declaration 
should be embodied in a statute to the following effect :-

(1) That it should be presumed that all land of which a native is in beneficial 
occupation belongs to the family or the community of which he is a 
member. 

(2) That the native occupler of family or community land or land presumed to be 
such holds the ],.}nd on behaH of the whole family and communit.y, and 
11as no sep&rate or individual interest in the land, though he has in 
the crops. He is therefore only entitled to sell or mortgage the latter; 
consequently he has no iuterest in the land which can validly be taken 
in execution or sold. 

352.--C. As to the security of tenure of the native occupant :-
The right of the occupant of land and of his successors to cultivate such land and 

to appropriate the proceeds sllbj~ct to the rendering of customary dues and services 
is, in thear.v at any rate, sulliciently secured by native custom, and we do not propose 
to make any specific recommendation hut merely to repeat that" the main security 
" must lie in the c[]'refuJ supervision by the District Commissioners of the native 
" tribunals so as to prevent the wrongful deprivation of indi vidual cultivators of 
" their holdings. This would seem to be all that is required so far as ordinar.» 
If cultivation is concerned." 

3,-,3. We have already, in paras. 316-320, discussed the question as to whether 
further security cann"t be obtained in respect of land allotted for the cultivation of 
permaI!ent OJ'ops, and' we have expressed our opinion that such sec)lrity might best 
be given in a simple form of r egistration through the native Courts, wheneveT those 
courts are snfficiently organised to permit of it. In the meantime the exercise of a 
watchful supervision by the Distnot Commissioners should bring to light any case of 
wrongful deprivation or any action on the part of native authorities tending towards 
future insecurity. 

o 4 
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NATIVE INDIVIDUAL OWNEHSHIP. 

354. We have seen that persons who have purchased from co=unities or families 
and in some instances persons who have come into occupation by native customary 
transfer are recognised by the Court as having the rights and as being under the 
obligations of an" individual owner" in the sense in which we have used the leTIll. 
Thus they may be regarded as having the power to sell or mortgage their land and 
their cl'ed,itors may be held tGl have authority to take it in executiou. We have 
already expressed our opinion that where such rigbts bave been brought into existence 
runder the law as at present admi.nistered by the Courts, tbey must Lave tbe same 
legal effect given them as at present. ·The question as to whether any particular 
perSGlll has the rigll.ts, or is suboect to the obligations, of an individual owner is one of 
considerable difficulty. ~V e have already in para. 113 given our reasons for not 
!recommending an inquiry and the creation of a register of title applicable to native 
individual owners, and have stated that in our opinion the question as to whether a 
person is entitled to sell or mortgage a pa!t" tic:ular piece of land must be left for 
decision by an in tending purchaser or mortgagee subject to any recourse he may have 
to the Courts by law. 

355. We think, however, that certain rules which are complementary to those set 
out in para. 351 should be laid down by the Legislature. Tho&e rules may Be stated 
as fo1l0w s :-

(1) That any question which may arise whether any particular land is ccmmunity 
OT family land or the property of an individual occupier shall be decided 
by the Court, haying regard to the facts of each case, 8Jnd that in deciding 
this qll estion the Court must recognise that, under native custom, rights are 
not lost by mere non-user. 

(2) If, however, the land has been enjoyed by uhe occupier or his predecessors iu 
title for twenty years in a manner inc"nsistent with the rights of the family 
or community, the Court may, if it see" fit, treat the land as individual land 
and as liable to be sold, mortgaged, or taken in execution. 

It will be necessary to retain iu force the existing provisions with regard to the 
regi"tration of deeds, e.g., the Gold Coast Land Registry Ordinance, 1895, and the 
Southern Nigeria Land Registration Ordinance, so far as transactions not entivled to 
entry in the HegisteT of Ti tie, recommended above, are concerned. 

356. In view of the inconvenience caused by the decision referred to in paras. 
119- 120 that as between a registered instrument and a prior parol sale the latter 
has priority, it will be well to amend the Registration Ordmances by giving facilities 
to enable an intending vendor and purchaser to appear before the District Commis­
sio!l_sr and to provide that a memorandum made by him \)f a transaction entered into 
between such persons shall be deemed to be an instrument of transfer capable of 
registration. 

357. It might also be desirable to further amend the 'Registration Orclinancas by 
requiring, as a condit ion precedent to registration in every case, the filing of a 
document stating the facts upon whieh the vendor 01· lessor relies as establishing his 
title to individual rights over the land entitliug him to deal with such rights in the 
manner proposed, aud bearing the attestation of the District Commissioner or other 
prescribed executive officer. The officer should before atteBting the document satisfy 
himself that there is p?'ima facie evidence of the truth of the facts therein stated, and 
in any subsequent proceeding the court should be empowered to accept the document 
bearing such attestation as prima f"cie evidence of the truth of such facts. 

EXEMPTED D1 S'fRIOTS. 

;j58. IV e have already stated our opinion that conditions in some of the urban 
districts on the West Coast of Africa have become so changed by contact with 
Europeans and Enropeanised natives that it may be desirable to exempt them from 
the customary rules of tenure and to recognise there land tenure on English lines. 

t 

Th e mode in which a District may become am exempted Dist?·ict. 

309. The Ordinance might itself specify certain districts fulfilling the above 
conditions to be exempted districts, and might further 3!uthorise the Legisla,tive 
Uoullcii to declare any other districts to come within the category. 
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We think that grea,t ca-utiou should be exercised in making any declaration, a-nd 
we accordingly recommend that the Orelina-nce shol!lld provide th a-t iveJore the 
Legislative CouDcil exercises tilis power of exemption fL,1l pu bEc inquiry should be 
held, af ter notice promulgated in the Gazette, and that in any distr ict where a- native 
council exists i t should be consulted. 

L ./. ~ dD' . aw wtD nn an e~:empte t stnct. 

360. A simple statement as to this law should be declared by the Ordinance. It 
would probably be sufficient if ~he following principles were 13lid down :-

(1) The rules limitilItg tbe rights of native communities and fa-mimes to dispose of 
their land recommended ilIt pa-m . 350 should not apply, and such COmmu­
niti es ood families should be empowered to sell 0 1' mortgage their la-nd 
provided the consent of a-ny person whose consent would be required by 
0ustom is given. 

(2) The presumption suggested in para. 351 tha-t alII la-nel of wh ioh a native is in 
beneficial occupation belongs to the community or family of which he 
is a member shoukl n.ot apply, but the contmTY ' presUlnption sboll1 cl 
be made. 

(3) Individual owners should bave power to lease, sell, mortgage, or dispose 
by will of their land, and it should be liable to seizure in execution 
for debt. 

(4) Assurances should be by simple document in writing. 
(5) Upon death of an individual owner prob&te or letters of administration should 

be requisite to perfect the legal title of tbe successor. 
With r.egard to the devolution of the benefi ciall interest in default of 

testamentary disposition, a strict adberence to the rules of English law 
would not appear to be reasonable. Specia,J provision would , doubtless, he 
luade in respect of Christian and Mohammed&n succession, &nd rules might 
be framed in respect of each district under which the beneficial interesL 
would descend in a manner more in accordance with native ideas than the 
strict rules of English law. 

(6) Where not otherwise providRd, the rules of English law should apply to l&ncl 
unless injustice would be the result. 

Registration. 

361. V\There circumstances in any exempted clistrict are favourable we would urge 
that a system of registration of title, on the lines ahove referred to, should be intro­
d'11ced, but it must be borne in mind that this system cannot be satisfactorily 

- introduced unless a proper sui'vey is provided. 
I t would be necessary to retain the existing system of registration of deeds in any 

a,rea until a system of registu tion of title has been brought into force. 

MISOELLANEOUS R ECOMMENDATIONS. 

Transfer of the Use of Land f rom Tribe to Tribe. 

362. I t may well be that one t;ibe may have land over and above what is required 
for its needs, whilst its neighbour may not have sufficient. We ther efore think that 
provision should be made enabling the Governor to remedy such a state of things. As 
a rule the transfer should only be made with the consent of the native author ity whose 
land is troosferred, and it would require a wry strong case of public necessity to 
warrant land being transferred without such consent. The transfer should only be 
for a term of years, S3iY ninety-nine, and a rent should be payable by the tribe to 
whom the transfer is made, which would be applicable in the same manner as. rents • 
received under leases. 

Tribal Boundary D'isputes. 

363. We h3ive in pa-~as. 304-307 set out our reasons for advocating,the prevention 
of litigation as to tribal boundaries by subst;ituting a simpler and more e:liective 
procedure th&n is provided by the Courts. 

We recommend th&t whenever a dispu te wi th r egard to a t ribal boundary has 
arisen, or is likely to arise, the dispute should be brought before the Governor, wbo 
shoul cl h ave power to decide it in a s ummary mannel'. 'Where any such dispute 

U 31324 P 



1~'lIp1·a.1). :l8 
et seq. 

GTitlit,h , 
],),30:1. 

114 WEST AFRICAl;' J,ANDS COMMITTEE: 

should become an issue in litigation it would be the duty of the court in which it 
arose to report it to the Governor and to stay proceedings pending the Governor's 
<!lecision, 

Method of Recognition of Natwe Oustoms by the Courts oj each Dependency, 

364, We have already pointed out with reference to the Gold Ooast the provisions 
of the Sl!IjDreme 0011>l'U Ordinance with regard to the recognution of native customs 
by the Oourts. There is no provision in the Supreme Court Ordinances of the 
Gold Ooast or Southern Nigeria enabling the Oourt to t,ake judicial notice of any 
native law or customs, however notorious such law or customs may be. The methods 
at present in use appeaJr to be to take the evidence of chiefs or other eXjDerts 
as to the native customs in question, who are called as witnesses under the ordinary 
conditions. In the new S:ll?reme Oourt and Provincial Courts Ordinances of Nigeria, 
in the sections quoted above (Part II., para. 7::1), we find a provision that the 
Court may, in deciding questions of native law or custom, give effect to any work 
in manuscript recognised by natives as a legal authority. This provision appears to 
us to be too narrow, 

:l65. vVe think that every Court ought to haye the power of taking judicial notifJe 
of any native custom which it considers to be sufficiently notorious. There should 
be no statutory limitation as to me3!ns which the Oourt might adopt to satisfy itself 
as to the notoriety of the cl1stom. 'Thus, if n3!tive councils were encouraged to set 
down in writing any na;ti\'e customs prevailing within their district, these records 
would furnish a valuable fund of information. If, however, the Court considered that it 
had not sufficient material to decide upon the existence or character of a native custom 
in dispute, it might then require expert evidence to be called. The practice sanctioned 
by section 74 of tbe Gold Coast Suprem~ Court Ordinance and by the above-mentioned 
sections of the new legislation for Nigeria of obtaining the assistance of native 
r~ferees or assessors should also be continued. All that seems necessary in the 
way of new legislation appears to be a provision to the effect that where it appears 
to the Court, upon its own knowledge and on such other materials as it may think 
fit, that any alleged custom with regard fO thp, tenure or t.ransfer of rights over land 
is sufficiently notorious, it may, without formal evidence of the existence or character 
of the alleged custom, take judicial notice thereof. . 

:luG. 8uch a provision should supersede, so far as Southern Nigeria is concerned, 
th~ provision in the new Ordinances of Nigeria refel'l'Ad to above in paragraph 73. 

The decision of a Oourt that a custom is sufficiently notorious should be capable 
of review by any Co~\';ng appellate jurisdiction in the matter. 

A mendment as to Requisites of a Legal Oustom. 
367. For the reasons given in Part n., para. 85, we think a prOVlSlOn is 

required to the effect that a custom shall not be deemed to be invalid in point 
of law merely because it may be proved to be of recent origin. 

Application oj English Law to transjer oj Land. 
3fj8. For the reasons given in Part n., paia. 86, we think that it is desirable that 

provision should be malle that, in the case of land to which English law applies, no 
deed or will should opera te to create any proprietary right over land other than an 
estate in fee simple or a demise. 

Jt,risdiction oj Native Tribuna/,s, 
369. It will be remembered that, whereas in the Gold Coast the jurisdiction 

of native tribunals is limi ted to lands held uuder native tenure (see para. (9), in 
Southern Nigeria no such limitation exists (see para. 78). Whatever may be the legal­
mea.ning of the expression (as to which see para. 117), we think that It should be ma:de 
clear that natil'e tribunals have j urisdiction in all disputes as between natives WIth 
regard to land, and that the limitation should be removed, 

Arl'L[C~TION OF PRECEDING PRWCIPLES TO THE DIF~-ERENT DEPENnENCIF.s, 

Gold Coast, Ashanti, and Northern Territories. 
370. All the recommendations made above apply to the Gold Ooast and A~hanti, 

but it is probably premature to bring them into operation III the Northern Terntones. 
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We have already ;;tnteJ in para. l oJ our opin ion that the Concess ions Ordinance 
should be r~pealed, except for tbe pur pose of wind ing up p rooeed ings pending llOder 
it. This winding up , we th ink, sho'Jld be entrusted to a sl1l a il temporary OOlllm i sion, 
who should carry it out with as li ttle delay as possihle in th e manNer which we shaU 
now proceed to state. 

37 1. 'fhe course to he taken with regard to concess ions which have been notified 
but in respect of which certi ficates of vali dity shall not have been obtained at the 
date of the repeal may be divided into two classes : those in which proceedings. 
have been prosecu ted with reasonable diligence, and those in which li ttle or nothing 
has been doue subseq!!ent to the noti 'fi catioll, and which, in other word s, ace in 
default. The machjIlery wruch exists at present under the Ooncf'ssions Ordiuance, 
to which refereu ce has been made in para. 154, should, we think, be suffi cient 
for the purpose, but prov ision might be made to enable the Commission to formulate 
rules, if this should prove not to be the case. The Oom missioI). should order all 
inquiries which had been ad journed sine d;e to stand for hearing on a cer tain day, 
and unless good cause were shown they would be struck out. If after th ree montlLs 
the inqillry was not reinsta t'ed the concession would ipso facto come to an end, as we 
have ah'eady explained, under sectIOn 56. 

372. In deciding wh~ther an inquiry should be struck out, the Oommission 
would ad in a differ ent spirit according as it had been prosecute(1 with diligence 
or was in default. If it came within the former class, then the proceedings shoulrl be 
adjourned to enable thp, matter to be brought to a concln~ion and a certificat,e of 
validity granted ; bu t if it was in debult, then no adjournment should be permitted 
unless the concessionaire shall be ill a pORition to sati8fy the Oommission that he is 
entitled to what we will . call " eq uitable treatment." In deciding whether a 
concess ionaire is entitled to eq llitable treatment, it will be an impor tant consideration 
whether the grantee or other person claiming through the grantee is at the time 
of the repeal of the Ordinance, and has been for a time sufficien t t.o guarantee 
his bona fides, actually working or exercising the 1'ights coneeded and duly paying 
all rents due to the native authority. If it can be pl"Oved to t.he satisfaction of the 
Comm ission that the concession or some of the rights granted thereby are being rea lly 
and bona fide \vorked or exercised, and that all obligations thereunder have been 
duly discharged, we think the Oommission should give facilities for the in quiry being 
prosecuted. \~rhere, however, no work harl been done under the conceSSIOn, or where, 
tnough work migh t have been done, it had ceased, al,ld generally in every case 
where the Oommission were not satisfied of the bona fide intention of the grantee 
to start or continue the exercise of the rights purporting to have been conceded, 
or whe1'e the obligations to the native authol'ities have not been carried out, it 
would be its duty to strike the innuiry out. 

373. The action to be taken -with mgarc1 to the classes of unnotified grants to 
which we have r eferred in para. 156 is by no means free from difficulty. 

I t will be remembered, as we have point.ed ou t in paras. 128-130, that the 
Oolonial Legislature a.nd the cour ts have assumed that all grants for agricul tural 
and arboricultural pur poses are" conce"sions" within the Ordina1Jce, and lI'e have 
come to the conclusion that, wbatever the stl·ict legal interpretation of the definition 
may be, aU such grants as exist should be inquired into by the Oommission. 

We accordingly recommend that all persons claiming uncertified or unnotifi~d 
grants for mining, the felling of timber, the collection of forest produce, or any 
agricultural or arboricuitural purpose, be required within a time prescribed bv the 
Governor to produce them before the Oommis"ion , the only exemption being 'those 
which have received the consent of the Governor under the Order in Council of the 
11th April 1906, or of the District Oommissioner un der the Order in Oouncil of the 
28th June 1913. 

When any such grant is brcught before it, the first duty of t.he Oommission would 
be to consider whether or not it constituted a "concession" within the legal meanin'" 
of the Ordinance. '" 

374. The subsequent action of the Commission would be different accordina as 
this question was answered in the afIirlllative or the negative. We 'will deal ~'ith 
the two events separately :- . 

(1) In the former case the OommIssion would then proceed to consider whether 
the grantee is enti tled to "equitable treatment" in the sense in which 
we have used the expression. If he has discharged all his obliaations 
under the concession, and his grant satisfies the requirements of section 11 
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of the Ooncessions Ordinance, the Oommission might issue a certificate 
accordingly, and the Governor sbould, without any further consent on 
the part of the native authorities, be empowered, after sur,ey, to grant a 
'lease in accordance with the regl!llations governing the new system of 
leases which we propose should be crp,ated. In case the Oommission came. 
to the conclusion that the grantee was not entitled. to equitable treatment, 
it would certify accordingly, and the Governor should be empowered to 
determine the concession so that the 'land and all rights would revert to 
the grantors. 

(2) In the second case, i.e., if the Oommission decided that the grant did not come 
within the definition of a "concession," then it would be its duty to 
conside.r whether such gliant was vaLid: or not according to the general 
law of the Oolony. In case it decided that the gra.nt was valid a 
certificate to that effect wonld be endorsed upon it, whilst if the decision 
was ad verse to its validity, the Oommission would so certify, and the 
Governor shQl!lld be empowered to determine the grant so that the land 
would revert to the grantors. \ 

Two principles should, we think, be laid down-
(a) That all grants which are required to be, but are not, produced beroue the 

Oommission, should be absolutely nu~l and void. 
(b) That the Governor be empowered to use the names of the grantors to 

enforce any provisions in the original grant as regards forfeiture for 
non-payment of rent or other breach of covenant and geNerally to emorce 
the provisions of the lease on behalf of the grantors. 

375. We suggest that the Oommission should consist of three members, that it 
should be presided over by a present or former judge of the Supreme Oourt of 
the Gold Ooast, with two executive officers, both of whom should have had con· 
siderable experience in dealing with questions relating to law in the Gold Ooast 
Oolony or Ashanti. We think the Oommission should he appointed for three years, 
with power to the Secretary of State to extend the period. There should be a right 
of appeal on questions of law to the Supreme Oomt-, and from the Supreme Court 
to the Judicial Oommittee of the Privy Oouncil, subject to the ordinary rules. 

Registration of Ti.tle. 
376. In carrying out the system of registration of title which we have recom-

mended- . 
(i) all concessions certified by the Oourt prior to the repeal of the Ooncessions 

Ordinance f -
(ii) all agricultural or arboricultural concessions L assented to by the Governor­

or a District Oommissioner under the Orders in Oouncil of the 11 th 
April 1906 or of the 23th June 1913; 

(iii) all grants certified as valid by. the Oommission under the procedure sketched 
out above; 

(lv) all grants to the Orown for public purposes; and 
(v) all leases issued in accordance with the regulations which we shall recom­

mend, 
should, upon production to the Registrar, be entitled to be placed upon the register. 

3"77. As we understand that there are a number of grants in favour of European 
religious and commercial bodies which would not come under any of the above 
categories, we wou~d suggest that it is a matter for consideration whether pl"oVlsion 
be made whereby the holder of any such grant may, if he so. desire it, submit ~is 
title to the Registrar, who, if he found that the body has a title to the land With 
a right of sale, might place him upon the register. 

Southern Nigeria. 
378. All the recommendations which we have made above apply to this dependency. 

The legislatio~ proposed would supersede the Native Lands Acquisition Ordinance. 

Sierra Leone. 
379. It must be remembered that Part III. of the Protectorate Native Law 

Ordinance, 1905, contains an elaborate procedure for" the settlement" of ~on-natives 
011 native lands, that under the various Ooncessions Ordinances the alienatIOn of land 



DRAF'Il RIDPORT, ETO. 117 

for cultivation and the granting of concessions for the exploitation of pa1m leernels, 
piassava, and kola n uts by it nn,tive auth0rity a'eqnires the assent oE the G0vernor, 31nJ 
that under the S3lme f0 r dinances con.cessions iuvolviog minerals, timber, and wilel 
rubber require provisional recognition my th8 Governor aud a certificate of vallidity 
from the Supreme Court, 

380. No complaints have been mn,ele as to the workQng of this legislation., and 
therefore it is impossible to say thn,t fresh legislation is urgent, 

The evidence with regard to the working of ilieProtectorate N8Jtive Law Ordinance 
is not very definite, but settlement of n0n-natives under it 31ppears to have become an 
established institution,_and if this is so, it would not be advisaJble to repeal it. 

So far as the provisions of the Concessions Ordinance' with regard to the 
alien8Jtion of land for purposes of cultivation are concerned they appeM' satisfactory, H addon 
and we should not suggest their repeal except with a view to uniformity of legislation Smith , 6082. 
with the other dependencies. 

381. It may be that the Colonial Government may decide to adopt the system of 
leases recommended by us whilst retaining the principles underlying Par t HI. of the 
Protectorate N3Itil'e Law Ordirumce To frame the necess3lry legislation would require 
a more detailed acquaint3lnce with the practical working of the land laws of the 
Protectorate than we have meen able to acquire and would be best carried out on 
the spot. 

382. There is as yet no mining 'in Sierrft Leone, and therefore legislation with 
regard to it ma-y appear superfluous, If, howevel', the exploitation of miuerals should 
become a practicable proposition, we would suggest th3lt the necessary legislation 
should be framed on ihe lines which we subsequently reco=end with regard to 
the Gold Coast. 

383. We shall deal with legislation in Sierra Leone as to the felling of timber and 
the collection of natural produce in a later portion of this Report. 

384. The legislation which we bave recommended for the Gold Coast and Southern 
Nigeria in the foregoing par.>graphs headed" !'l'31tive cU8tomary land tenure," "Native 
individual ownership," and" Exempted districts" appears ·to us to be unnec~ssary in 
Sierra Leone for the present, 31i any r8Jte, for native individual ownership does not 
appear to have ohtained any foothold except in the parts of the Colony where English 
law prev3lils, and. there it is fully protected by the law as it stands. 

Gambia. 

385. We have no recommendation as to immediate legislation to make in respect 
of this dependency, but as 1;(;) future legisla-tion we would refer to our remarks in 
pa-ra. 213. 

H ,-TRANSFER FOR THE PURPOSE OF MINING, 

PRELIMINARY OBSERVATIONS. 

386. Under this heading we shall deal with, or refer to, the various matters 
connected with mining that have been brought before us. At present, mining is 
dealt with in the Gold Coast and in Ashanti under the Conceesions Ordinances. 
Although there is no mining i;' Sierra Leone the like procedure is contemplated there. 
In the Northern Territories there is an elaborate Ordinance, passed in 1904, but no 
action has as yet been taken under it. In Southern Nigeria, the Mining Regulation 
Ordinance (No.6 of 1905) is ~n force in the old 'vVestern Province, whilst new Mining 
Ordinances were in 1913 passed with regard to the old Central and Eastern Provinces. 
In para. 178 of Part II. we have criticised some provisions of this last-mentioned 
Ordinance. In the Gambia there is as yet no minil'lg nor special legislation with ' 
regard to it, 

387. Our proposals have been drafted with reference to the gold-mining indnstTY 
of the Gold Coast and Asba-nti, and we recommend that legislation l,ounded upon . 
them be introduced into those dependencies and also into the Northern l'erriiori~, tbe 
legislation of which should, We think, be similar to tha,t of the territories lying between 
it a.nd the Coast. Although, as we have pointed oilt iu para. 214, we do not feel 
caHf.d upon to deal with other forms of mining, we cannot hut think that it would be 
desira-ble t hat legislation on the same lines, at any rate as regards the granting of 
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prospecting lie-ences and mining leases, should be introduced into Southern Nigeria 
and, should minerals be found there, into Sierra Leone also. 

388. The question whether tme gra.nt of muning rights should be regulated by 
a special ordinance regulating mines generallty OF whether provisions ~elating t~ 
mining shonld be comprised in a general Ordinance relating to the transfer Of nahts 
over land is one which would 1e best determined by the Government of ;ach 
Dependency. 

Whether the regulation of rights of mining is provi<ded for in a general or special 
Ordinance the main questions to be dealt with appear to fall under the followillg 
heads :-

(1) PFospecting licences; 
(2) Mining leases; and 
(3) General provisions. 

. 389. Before dealing with these several heads we would premise that the principles 
of the seheme we recommend aTe the same as taosa u,nderlying the proposals for 
leases in favour of non-natives of land for cultivation, habitation, and trading. In 
fact, all that we have said, with one exception, with regard to the application for and 
the granting of those leases applies also to mining leases. It will be remembered 
that we have not recommended that leases for cultivation, habitation, or trading should 
be grauted to natives. The reason for this course does not apply to mining. Although 
we have had no evidence of mining on modern lines being carried on by natives, it 
may weH be that this stage may be reached later, and we propose that no distinction 
between native and non-native shaN find a place in the creation of mining leases. 

PnosPECTING LICENCES. 
390. Under the present law in force in the Gold Coast an int.ending prospector 

must obtain an option from the native authority in respect of tbe land which he 
desires to prospect and also a prospecting licence from the Governor authorising him 
to prospect generally throughout the Colony, the licence being granted under 
section 27 of the Concessiuns Ordinance. 

In lieLl of these two documents we propose that a single prospecting licence be 
~ranted authorising the licens~e to pr?spect over a particular. tract of country. 
till' H. Belfield III para. 123 of hIS Report'" sets out the mode III whICh he recommends 
that sLleh a prospecting licence should be obtained. Application is to be made 
to t'le District Commissioner, and, aft.er the assent of the native authority has 
been given, a licence is to be granted by the Commissioner of Lands. Such a'mode 
seems satisfactory. 

391. As regards the terms of the licen"c we think that it should be granted for 
one year, renewaole for a furl,her period of one year; that the payment to the native 
authorities for t.he exclusive right of prospecting sl~ould be one shilling per acre, with 
a minimum payment of 32l.; that the maximum area,to be prospected should not 
exceed five square miles; and that the licence should conier a.right to select at any · 
time during its continuance not more than two blocks of mining land, not exceeding 
one square mile each in extent, within the area covered by the licence. 

Every licence should be sLlbject to a stamp (luty of 5l., the amount payable 
to the Government in respect of the general prospecting licence at present issued. 

MINING LEASES. 
392. Under the present. law in the Gold Coast, anyone mining must, in addition 

to having a certified concess ion, obtain a mining licence from the Government. This 
licence, we recommend, should still be required. The procedure which we 
recommend for tbe obtaining of mining leases is the same as that applicable· for lp-ases 
for occupation and cult.ivation, and everything which we have sard WIth regard, 

, t~ leases generally and as to their registration applies to mining leases. 

Pe?·iod of Lease. 
393. Sir H. Belfield would leave the maximum term of the lease in · the' Gold 

Coast. and Aslu.nti ninety-nine years; in Northern &nd Southern NigcTia the period is 
twenty-one years, with the opt,ioll of renewal at the end of the term if the lessee is 
cltrryin<Y on work in a nOlmal and businesslike manner, and the lease shall llot at that 
time b; lIable to be declared yoid; and in the Northern Territories of the G0lrl 
Cbast it is ninety years. 

• [Cd. 6278J, JnI)' ·1912. 
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The native wit,nesses who c<"lme before us from the Gold Coast were unanimoLlS in 
stating that they regarded the term of ninety-nine ye<"l rs as too long, Aftor careful 
considerat,ion we thiuk that the period should, in fu tlll'e, not eAceecl fi fty year" in the 
Gold Coa t , A8b<"lnti, and the Northern Terri tori es. We should have been di sposed 
to recommend an even greater redl1 ction but £0 1' tha fact tbat iu mun y cases g reat 
eApenditllre bas to be incurred in bringing a deep mining enterprise to the producing 
st.age. 

A lessee should bave tbe right to determ ine his lease by giving the Mines 
Depa rtment six months' notice of his intent ion to do so . 

• Mining A 'l'ens. 

394. No greater area than one square mile (640 acres) should be the subj ect of one 
appl icatiou . This is in accordance with Sir 11. Bel field's recommenda tion, and we 
suggest that no person or group of persons should hold more tll an three such areas , 
I t s11O'uld be understood that an appJjcant for a mining licence should not necessarily 
be the holder of a prospecting licence, 

Rent and Premiwm. 

395. We consider that tile premium to be paid might be fixed at 5s , pel' acre. 
Rent might be fi xed at the rate of 5m. a year per square mile calculated from the 

cl ate on which the lease is signed, or possession is taken, whichever is the earlier date, 
and might increase auuually by flOl:un til it reaches the ma:>.i mum " of 2001, a j'ear, 
In any case the maximum rate should be charged from the date that the winning of 
gold is commenced, We tbink&hat these charges, which have been suggested by t,he 
See-retary of the Gold Coast JVlines Department, are more sui t&ble for adoption than 
those recommended by Sir H. Belfield in paragraph 121 of his report. 

Commencement and p,.osecution of W 0,'7<. 

396. This matter has already been dealt with in para." 220. 

Surface R ights. 

397. We recommend that the Ordinance should contai n a declaration with regard 
t.o the nature and exten t of the surface r ights which should be deelllcd incidental to 
the grant of mining rights. This declaration should, in our opinion, be to the effect 
set ou t in p&ra. 217. 

The exercise of these rigJits should be subject to regulations to be made by the 
Mines Department and approved by the Governor-in-Council. 

GENE RAL PROVISIONS. 

391). We have dealt in' paras . 221-226 with the provisions as to tax on profits, 
housing of labourers, maintenance of peace and ol'der , sanitation, liquor licences 
and trading l icences, and recommend that the legislative and administrative measures 
there suggested shonld he adopted. 

IIL-TRANSFERS FOR THE PURPOSE OF FELLING TIlIIBER Al'iTD 
FOR THE COLLECTI ON OF NATURAL WILD PRODUCE. 

REOOMMEN DATIONS. 

399. So far as these transfers are concerned, our recommendations may be stated 
shortly as follows :-

1. The repeal of the Palm Oil Ordinances of Sierra r~eone and the Gold Coast. 
2, No transfer of the produce of the wild oil palm shall be permitted in Southe'l'U 

Nigeria and SielTa Leone. 
3, Transfers of the produce of the wild oil palm shall ouly be pelwitted in the 

Gold Coast and Ashanti in respect of areas where the1":l are no natives 
exercising rights of collecting the produce. 

4. Transfers for tbe purpose of felling timber and for the collection of rubber, 
piassava, kola nuts, and other natural wild pr0duce (iuchlding that of 
the wild oil palm where a transfer is permitted) shall only be made by 
licence. 
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5. A licence to feU timber or to collect natural wild produce shall be for a term 
not exceeding ten years, with a Eberty of renewal for future periods · 01' 
five years . Provision might be made, as at present in Southern' Nigeria, 
for a longer term in cases where the licensee is to expend capital on 
tne construction of tramways, rnonora.ils, 01' other w®rk (see para. 275). 

6, A licence should be granted by the native authority concerned under the 
s1llPervision of a branch of the Executive. 

400, The question whether the granting of these licences should be supervised by 
the Land Department or by the Forest Department is one of some importance. The 
ideal arrangement 'would be, as we shall see later, tJ1at the Land Department should 
deal with fill questions involving the transfer of interests in land, and that the Forest 
Department should be a Scientific Department in touch with the Land Department, 
but not itself concerned with the grauting of licences. The practice, however, in 
Southern Nigeria (the premier state so far as forestry administration is concerned) 
does not square with this suggestion, for under the legislation in force there the 
issue of timber and other licences is regulated by Fules under the Forest Ordinance, 
and the granting of such licences is supervised by the Forest Department, 

401. The mauner in which the principles which we have enumerated amove shoQ.ld 
be carried out is, it appears to us, a matter for the consideration of the Government 
of each of the various dependencies. In Southern Nigeria the sumject, has not been 
dealt with directly by the Legislature, but has been left to be dealt with by rules 
under the Forestry Ordinance. This manner has proved satisfactory, and in drafting 
this report we have assumed that it will be continued, For the sake of conformity we 
have further assumed that this manner wili be likewise adopted in tbe Gold Coast, a.nd 
have drafted our recommendations with regard to the Forest Ordinance on this 
assumption , There is, however, much to be said in favour of embodying our proposals 
under this head in express provisions of the general Lands Ordinance which will be 
required to carry out OQ.r other recommendations, 

I V.-THE FOREST ORDINANCES OF SOUTHERN NIGERIA AND 
THE GOLD COAST, 

Southern Nigeria. 

REOOilIMENDATIONS , 

402. The recommendations which we have to make are :-
(1) The prOhilJition of the transfer of the wild oil palm and its produce. 

Whether a saving proviso shoQ.ld be nlade recognising the valid ity 
of arrangements between different communities for the collection of 
such produce is a matter on which the , Forest Department should 
be cousul~ed. 

(2) We have already in para. 278 recommended the repeal of section 21 of 
the Forestry Ordinance. 

Gold Coast. 

Ac~ENDMENTS REOOMMENDED, 

403. Taking as our basis the provisions of the existing Forest Ordinance as 
explained in Part II. (see para, 287 above), we will proceed to indicate, as briefly as 
possible, certain amendments to the Ordinance which we wOQ.ld recommend, 
, Preamb!e.-We clo not consider that the ebject of the OFdinance is "t'b ~ake ~ 
provision for the beneficial " working of the undeveloped land of the ColonY' and 
" for the preservation of forest resources," aud would prefer a more extended 
Preamble to the following effect :-

"Whereas t\:.e conservation of the fOl;ests of the Colony is of vital importance to 
the public interest: . 

" And whereas tbe indiscriminate destmction of sucb fore5ts depletes the Colony 
of its natural vegetable resources, affects detrimentally the cultivation of agricultural 
crops by reducing tbe water supply and the atmospheric humidi.ty essent,ial to their 
successful growth a,ud restricts the recurrent supply of forest prodQ.ce : 
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"Anu whereas such destructive processes are becoming p rev11Ilent thrOllghout t;he 
CololllY : 

"And whereas it is exped ient that the Govern ment charged wi th the g uard iansh ip 
" nd welfare of the nati\'e communities should make provision for the preser vation and 
development, oE the forests I1ncl of the agricultura,l re~ources of the Colony : 

" Be it enacted, &c." 

Section 2.-(i) In onler to make it clear that what is to be co nstitnted reserves 
is not "nnoceupied land " in general, hut only such as is actually forest or is 
suitable for reafforesta,tion, we recommend that the definition of "unoccupied land" 
be deleted, and theiollow ing subst ituted for it :--

:c C Forest land ' InefVUS-

"(a) any land upon which forest exists; and 
" (b) any land which is suitable for the production oE forest produce, and which 

is not used for permanent hab itation, and has not been cultivated for 
teu years.') 

The further aiterMions relati"e to this definition would be-
The substit.ution of the words "forest land" for the expression "any land 

which appears to be unoccupied" in section 4 (i), and for the expi'ession 
" unoccupied land " wherever it occurs in sections 8 and 9. 

(ii) In yiew of the alteration we suggest below in section 11 (i), the defini tion of 
" reservation land" may be struck out. 

(i ii) The inser tion of a new definition as follows :-
" Lands subject to supervision by the Forest Department " means " lands 

" declared to be such unde r section 12A." 

The fur ther amendments rel&ti ve to this defini~ion would be-
(a.) A fresh section, which might come after section 12, as follows :.-

12". I t shall be lawful for the Governor in Crmncil to declare such 
forest laud within the Colony as he may think fit to he " lands subject to 
" super vision by the Forest Department" within which the taking and 
collection of forest produce sha,ll only be permi~ted under suoh r ules as 
may from time to time be made by the Governor in Council. 

(b) The words" and lands sl:bj ect to supervision by the Forest Department" 
should be added at the eud of section 13 (1), (b) and (c) . 

(c) The words in section 16 "which shall apply to such part of the Colony as 
" the Governor in Council lDay declare " should be omitted, and the 
words" &nu land" subj ect to supervision by the Forest Departmen't" be 
added after th.;) w~Tds " Forest Reserves" in section 16 (1), (2) and (12), 
and be substituted for the words" reservation land" in section 16 (3). 

New section to come Mter section 3.-In order to bring to the forefront the fact" 
that there is no intention to interfere with the na,tive r ights of proper'ty, we 
recommend that a fresh section be inserted to the following effect :-

3.\. Nothing in this Ordinance shall be deemed to vest in the Government any 
r ight or title to any land dealt with under the Ordinance. 

,gection.s ti find g.-We suggest the substitution of the words" customary or other 
rights" for thp, word" easements" in these sectIOns, as the latter is not comprehensive 
enough. 

Section 11 (i).- \V e p ropose th&t this subsection rnn as follows :-
"It shall be lawful for the Governor' in Conncil by order to consti tute any forest 

land as to which judgment has been given under section 8 to be from a date 
, specified in the order a forest reserve." , 

Section 11 (iii).--Thnugh it is clear that a lease could only be taken by the 
Government with the express consent of the owner of the reserve, yet, as some 
misapprehension has occ':'lTed, we woulu recommend that the. pr9vision (iii) (c) be 
omitted, an d further that mstead of two-fifths of the gross receIpts bemg p_aJd to the 
owners tbe whole of the net. receipts should be paid to them. 

Section H .-Though we think that Lb ere has been a. misapprehension with regard 
to this section construed in connection with the portions of sections 15 and 16, which 
relate to concessiuns and leases, . and we consider that its proper meaning is that 

a 313H Q 
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African Gontendeil fOF by Mr. McLeod in nis men\\orandum already referred to, we would 
No. 10.8, recommend that this section should be deleted and one to tbe following effect 
.p. 28 et seq. substituted :_. 

Nothing in this Ordinance contained shall prevent the gmnting of prospec~ing or 
. mining il..icenoes undel' the provisions of the law for the tilne beiIlg in force with 

regard 1l@ mining ove1' fOl'est reserves or lands subject to supervision by the 
Forest Department or any part of them. 

'Section ] 5.--We recommend that the reference to concessions and leases should 
be omitted and uhat the first part of (1) ~hould read" the fees to be eharged on the 
" gr.a..nt 0)£ l~cences.JJ 

Rules .- In order to c·arry out our recommendation wiLh regard to alienation or the 
produce of the oil palm, the taking of such produce by persons other than the native 
owner or Lhe holder of ' a licence might be prohibiteil by the Governor in Council, and 
a set of rules might be framed to regulate the granting of such licences, one of 
such ~ules expressly IDlying down that no licence would be granted in respect of an 
aTea where natives. exercise rights of collecting the produ0e. 

'V.-LAND DEPARTMENT. 

404. In the foregoing recommendations we have assumed that in any dependency 
where 0U, PTOPOSDlls aTe adopted -there will be an official whose especial duty it will 
be to deal with land questions, and 'we have designated this official as the Commis­
sioner of Land. Such an officer exists in Nigeria but not in the Gold Ooast. It is 
evident that the supervision of the granting of leases and licences and of the working 
of the native land system will involve a large amount of work of a most important 
chal'acter, aud that the officer Dlt the head of the Land Department should be possessed 
of special experience in land matters and as to nat.ive "ustoms affecting hLnd. It is 
scarcely nece"sary to add that there must be an efficient survey staff either under him 
or in the closest touch with his department. In addition to the Land Department 
there should also be departments dealing with agriculture, forestry and (where 
necessary) with mining.:;' With regard to the relation of these depal·tments with the 
Land Department, it appears to us that the ideal arrangement would be that the 
Land Department should deal with ali questions relating to the allocation and 
administration of land or the produce thereof, and that the forestry, agricultme, and 
mining departments (whilst in close touch with the Land Department) should be 
scientilic depDlrtments not concerned with the granting of leases and licences. In 
practice, however, as I\'e have already pointed out, this does not seem to be the 
invariable rule, for under the Southern Nigeria forestry rules tbe granting of timber 
licences is under the Forest Department. I t appears to·us that the question is one 
for the Government of each dependency to decide having in view exist.ing legislation 
and practical conyenience. Another question for the co:>.,ideration of the Govern­
ments concerned would be as to the rela.tioll of the Land Registry with the Land 
Department, and it may be considered a.dvisable that the Commissioner of Lands 
should also be the Registrar of Titles. 

405. The important matter appears to us to be that there should be an effici@llt 
Land Department with records of all dealings with land and its produce, and that it 
should have at its head Din experienced officer competent to advise the Governor on 
such special matters as the transfer of land from tribe to tribe 0;' 'a bo,fndary dispute, 
as well as to carryon the 'general auministration and allocation of land and its 
products . 

• iJ. thi nk that in the Gold Coast there should be one department dealing with la,nus llnd mines, for the ' 
reasons stated in my Momon\.odllm, infra, p. 165.-~F. M. ll. 
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APPENDIX. 

(.A.) LET1'ER FROM THE WEST AFRIC.A.N LAJ',TJ)S OOMMlTTEE Td THE SECRE'£ARY OF STATE. 

Downing Street, It appears to us to be of the fi rst impol'[auce t hll,t, 
SJR, 28th March 1913. so far as practica.ble, l m'thel' proceedings to validate 

T HE Depa.rtmental Committee on the 1.'rausfel' concessio~s of t he nature speci fied should be suspended 
of L ands in West Africa desire to call yO\11' a.ttention 'tntil there has been I t In11 opportu~ity of reconsidering, 
to the nume,OllS tl1111sact:ions which are taking place and, if necesslU'Y, Il<meuding the presen t law so that no 
ill the Colony of the Gold Const between na.tive chiefs f urther cia ims to large ~wea.s of laud may in bhe mean­
and E uropean fu'ms or companies or their inter- time be established. This object may, jt appel~l'a to 
medial'ies , having for t heir object the tra-usfel' wldel' us, be in SODle degree a tta ined by the exercise of 
the Concessions Ordinance of 1900, and amending powers gh'~Jl by t he low as it stands a.t prese'n t, 
Ordinances, of extensive a,reas of paJm-befilfling laud, The 00uces8ion.<l Ordinance of 1900, sect ion 3, pro­
for the purpose of obtaining large quantities of the "ides t hat the Governor in Council ma.y exclude (rom 
frui t n,nd extracting oil . The Committee bave lear ned t he opel-atioll of the Ordinance, subject to a.ny condi­
of these tl1l.,nsactions with considerable l·egret u.nd tions which be may impose, any class of concessiolls 
appr«:>.hension, If and when these transactions are (not rela-ting to minet-als). 'Phis power was exercised 
completed by the issue hy the Concessions Court of a by the Governor in Council by the Order dated 11 pril 
certificate of validity, the concessionair e obtains for a 11th, 1906 .. rf he Order provides for the exclusion of 
lCijl~ period of years an iudefeasil}}e title to the land, "every concession granted for the pm·pose of agricu l· 
subject to certain conditions in favour of natives which "tm"El or arboriculture," in r~spect; of which certain 
are imposed by the Ordinances or are expressly conditions are complied witb, Olle of which conditions 
specified in tohe Concession 01' certificate of v<Llidity. is the following:-

In a despatch from the Governor of tbe Gold "If the concession confers, or purports to confer, 
Coast, dated December 20th, 1912,>1: it is stated tha.t up rights oyer an area exceeding one square mi le, the 
to that date no certificates of validity had been issued consent of the Governor must be endorsed 011 the 
"for the purpose of exploiting palm-bearing lands." concession or a. certificate copy thereof; pro"ided tbat 
But in the same despatch is enclosed a return, from the Governor may withhold such consent in the case of 
which it appears that dW'ing the year 1911 and the any concession without assigning any reason therefor." 
first half of 1912 notices had appeared in t he Govern- We think that, pending the reconsideration of t he 
ment Gazette, as requir ed by t he Concessions Ordinance, law, the Governor should not besitate to exercise, 
showing that g r:mts had been made by chiefs to wherever praction.ble, his power of refusing consent to 
Europeans of " rights of taking t he fruit of palm arny concession "IV.hi ch purpor ts to give any r ia hts of 
" t 1:-ees a.nd p la.nting the same, and of agriculture and cultivarting t rees or agl'i.culturn.l produce over ~n are!L 
.• arboricultUl"e" over no less than 172 squa.re miles of exceeding ODe square mile. Any cuseof doubt whether 
land in t he Gold Goast. So far, however, as we know, the proposed concession does 01' does not fall within 
there is only one group of concessiollS, covering an ru·ea the terms of the Order in Counci l should he refen-ed 
of 40 square miles, in resneet of 'which certificates of to the Attorney General. 
yalidity haNe been applied for. 11'he Committee are We furthel' th ink tha.t it is desu-able to consider 
not in£ormed whether these cerl,ifica.tes have been the best mode of enforcing the provisions of the recent 
grr,<uted by the Concessions Court. Ordinance of August 24th , 1912 (No 16 of 1900). 

The Committee bave arrived at !.he following con- This ordinance amends section 11 of the Concessions 
elusions with regard to the grant of oil-palm bearing Ordinance, 1900, so as to make it l'p.ad " No concession 
land by trihal authorit.ies:- " shall he cert.ified as va:1id .. . . . (7) if it grants 

(1) T~¥~~~: °flli~~~~~~ll. t:l:~~~!:~:~f~J :: ~~Ji; ~~~;~ri~:?:~i~~;~,f:~;'~:?::::: 
(2) They ccnsider that if any such grants are made rights to the exclusion of natives would be a question 

(as to the adyisabilityofwhich the Committee of the construction of the document, in other words 
do not dt:sire at present 4:0 make any repre- a question of. law. Whether the concession would i£ 
sentations) theysbould be suhjectto statutory acted on operate to the exclusion of the natives would 
regula.tions especially as to- be n. question of fact. In doubtful cases the, former 

(<I) the)Jurpose of tde grant, for example, would be a 'luestion for the Attorney General, the 
whether It is f01 the purpose of gartbe1mg latter for the Distr ict Commissioner. It would seem 
the natmal p10duce of the Wild palm trees ther~fol'e desirahle. that eyel',y co~cess,ion of palm-
01' whether it is for the plantation and beal'lllg land of .whlCh nottee I~ glyen lU the Gazette 
cultivation of the palm; , should be snbn~ltted for exan;lllatlOn and report to 

(b) the area of the grant, in order to each of thes.e officers, and that if the Attorney <.:l'eneral 
pre\'ent interference with the native cus- shou.ld c?uslder that th~re are g.).·o~n?s on WhICh the 
toms and rights which it is desirable to apphcutlOn for the certIficate of. v~hdlty ought not to 
safeguard, especially with regard to the be ~ranted. or onght to. be modIfied, he .should so 
economic position of the natives in the ad"l~e the Governol' who, if he thought fit, might nuder 
rut re' sectIOn 14 of the Concessions Ordinance direct the 

(~) the l)owers conferred hy the grant, Attorney G.eneral to intervene and oppose the grant 
which should not be such· as would he of the c~rhfieate. The conduct of the case would 
likely to conflict unduly with the jurisdic- then be 111 th.e hands o~ th.e Attorne:r General, who 
tion of the native chiefs or with the control afte.r cousultmg t.he Dlstn~t CommIssioner would 
of the central <'J'overnment. adVise upon the eVIdence WhlCb would be needed on 

(cl) t,be pa1·{ies; 10 the ~t, so as to any que~tion of fact w?lch. might arise. It appears to 
secure from the fil·st that tbe intel'ests of us that if . any conc~sslOnalres make any applicatio:l to 
the community a.re properly represented, the Coloma.l ~ffice lU reference, to the prop~s~d terms 
and t he grant made with sufficient know- of a conc~sslOn, or of a certificate of validIty, they 
ledge and deliberation; should .be ~formed that the Secretary of Sta.te bas 

(e) the adequacy of the consideration for deter~m~d III futUre to adopt some such proced1U'e as 
the gl'Mlt; and above mdlCated. . . . 

(I) tbe proper applicamon 01 an moneys ,We have had eVld:nc~ th~~ a considerable quantity 
r eceived . of. la.n~ (how much It IS dIfficult to a.sceJ·tain even 

T,Ve hope to deal fully with tbe above and other approX1?lately) h~s been leased by chiefs on the Gold 
simila.r POi 11 tS in our report_ Coast elt~er outsl~e tbe Conc:ssions Ordinance alto-
_ __ ___ gether, 0: by takl~g the earher steps prescribed by 

,. XI>. l·J ill Africall No. li)! S, tha.t Ordmance wlthout proceeding to apply for a. 
Q2 
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certificate of validity. How to deal with this practice 
and what the lega.l effect of such transactions is, or 
ought to be~ is oJ:!.e of the difficult quesbions we shall 
ha-ve to deal with in our re;port. Meanwhile it seems 
a.d\'is8Jb1e to use any i.u:fiuence which mwy be a.vaiila.ble 
to impress upon the chiefs the dangens of these large 
concessions of land, whether under the Concessions 
Ordina.nce or otherwise. We recommend thrut the 
attention of the District CommiRRioners should bG 
called to the importance of making use of every oppor­
tunity of acting on these lines, and we venture to 
suggest that the despatch No. 121 of 25th February 
1913,. with reference to the cocoa pla.ntations, affords 
'1)//utatis '1nutandis an admirable precedent for a state­
ment of polic1 with regard to pa:lm-beacing lands. 

... No. 20 tn Afl'icau No. 1018. 

We regret that Mr. Morel's absence from England 
haS prevented om' communicating with him during the 
consi.deration of this paper. He left, however, a. 
document statip.g his views, and we have no reason to 
suppose tha.t he ·would dissent from our opinions as 
above expressed, 

We ha.ve, &C. 
KENELM E. DIGBY. 
F. bf. HODGSON. 
W: T. TAYLOR. 
WALTER NapIER. 
JOSIAR C. WEDGWOOD. 
CHARE.ES STRACHEY. 
WALTER D. ELLIS . 

(B) MEMORANDUM BY SIR WA:bTER NapIER ON SOME O~' THE L AWS BEARING ON 
THE SUBJ ECT SUBMITTED TO THE WEST AFRICAN LANDS COMMITTEE. 

CON.TENT~, 

P AR'£ I.-The Oonstit;.u,tions oj fhe lVest Ajl'ican Oolo­
wies and, Protectorates. 

" !I.-The OQU,l·ts and the General P.rinciples oj 
La.w ailI1JI-inisterea.in them. 

.. m.-Ord,inancea relating to Lana,. 

PART!. 
The 'Qo-n,sbituUcms of the West Ajricatn OoZQm:es 

and Protectorates. 

THE GOLD C<:.AST: 

Thp,whole of this telTitory is now Colony. In order 
·to understand the present position, it is not necessary to 
go into matters prior to the grant of the L etters Patent 
of the 13th J anua.ry 1896. Under them t.he Colony 
comprised all places, settlements. and tel"l;tories belong­
ing to the Crown on the Gold Coast in Western Africa 
between the 5° W. longitude and the 2° E. longitude. 
These places, settJements, and ten:itodes extended 
"merely to the forts , or art most to so much of the 
" lands immediate!:}" adjacent as may be required for 
" defensive, sanita.ry, a.nd other pUllpose~ essential to 
" the maiutenance "f the British position on the coast." 
(Lord Carnarvon's despatch of 21st August 1874.) 

The L etters P etent constituted a. Legislat,ive 
Council, and in pursuance of tneYmperial Act, 6 and 
7 Viet. c. 13, the Cl'own delegated to such Council 
autllOrify to establish such Ordinances, to constitute 
such Courts, and to make such provision for the pro­
ceedings in t.he Courts and for the adtQ.inistration of 
jusbicp. as might be neC€ssary for the " peace, order, 
and O'ood government of the Colony." 

TObe countries adjacent to the Colony were pro­
tectorate, and an Order in Council of the 29th December 
1887, under the Foreign Jurisdiction Act, 1843, em­
powered t he Colonial Legislative Council to ex.ercise 
the power and jlll;sdiction of the Crown wit.hin such 
countries, 

By Order in Council of the 26th September 1901, 
the boundaries of the Colouy were extended so as to 
include the Protectom.te, which was annexed to t he 
Dominions of the< Crown and declared to be part and 
parcel of the Colony in like ma·nner, as if it had 
formed part of the Colony at the date of the Letters 
Patent of the 13th Ja.nuary 1886. Express provision 
wa.~ made empowering the Colonial Legislative Council 
to..ru..ake laws for t he peace, Qrder, and good govel'U­
ment of the wnitol;es so annexed. By another Order 
in Council of the same dllte, the Ol'del' in Council of 
tbe 29th D ecember 1887 was re\·oked. 

An Order in COlIDOil of the 22nd October 180G 
rectified the boundary between the Colonya.nd Ashanbi, 
and defined the limits 0; the Colony in deta,iL 

ASHANTI. 

This territory is, like the Gold Coast, Oolony. An 
Oraer in Council of the 26th September 1901. after 
reciting thu,t the territories in West Africa known as 

Ashauti had been conquered by His Majesty's forces, 
ordered >tha.t snch territories shou1d, be annexed to and 
form pa,rt of His Majesty's Dominions, and should be 
known as Ashanti. The Governor of the Gold Coast 
was empowered generally to exercise all powexs and 
jurisdiction of the Crown in .A.shanti, and specifi,,;ally 
by Ordinance to provide for the administration of 
justice, the raising of revenue, and, generally, for the 
peace, order, a.nd good government of th~ country, a.nd 
of all persoI!-S therein, including the prohibition and 
punishment of acts tending to disturb the public 
peace. , 

It. is gerroa,ne to note that" the Governor in issuing 
" such Ordinances, shall respect any native laws by 
" which the civil relations of a.ny native chiefs. tribes, 
" or populations under His Majesty's protection are 
" now regulated, except so far as the same may be 
" incompat ible with thp. due e:I.er('ise of His Majesty's 
" power ana jlll'isdiction, or clearly injurious to the 
" welfare of the said natives." 

An Order in Council of the 22nd October 1906 
nctified the boundary between Ashanti, the Gold 
Coast Colony. and the Northern territories . and defined 
the limits of the former in detail. 

THE N ORTHEEN TERRITORI ES. 

These terri to:-ies, which are protectorate, are 
governed under aurther Order in Council of t he 26th 
September ] 901. This Order is under the Foreign 
JUl;sdiction Act, 1890, and is very similar in form to 
the Ashanti Ordcr \;.n Council of the sa.me date. It 
empowers the Governor of the Gold Coast to promul­
gate (\rdinances and safeguards native L.1.WS in identical 
terms. 

.An Ol'der in COlUlcil of the 22nd October 1906 
defines the limits of the Protectorate in detail. 

SOUTHER~ NIGERIA. 

The territories forming Southern Nigeria. consist. 
of the Colony and of the Protectorate of Southern 
Nigeria.. 

The constitution of the Colony is regulated by 
Letters Patent or the 28th February 1906, whereby it 
was proYided that the Colony of Lagos should t~en~e­
forth be Imown ILS the Colony d Southern Nlgerta, 
and should comprise the Island of Lagos n.nd such 
port i .... ns of the neig~b?uring tenitol'ies as had ~n 
annexed to the DommlOns of the Crown. A LegIS­
lative Counoil was formed and to it were delegated 
powers within the Colony similar to those confelTed 
upon the L egislative Counuil of the Gold Coast within 
that Colony. 

The Government ofi the Proteatom.te is regulated 
by an Order in Council of the ,1th Februa.ry 1911 
made undel' the Foreign Jurisdiction Act, 1890. Such 
Order applies" to the territories of Africa which rue 
" bounded on the south by the Atlantic Ocean, on the 
" west by the line of the frontier between the British 
" and ]'l:ench territol'ies, on the north and north-east 
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" by the Bt'itish Pl'otecborate of NOl·theru Nigeria, 
" and ou the east by the frontier between the Bl'itish 
" and Gel'llu\.n territories." '.l.'her e is expt'ess provision 
tha.t the Colony is not to b e included within the limi ts 
of the order . 

The L egislati,'e Counoil of the Colony is empowered 
by Ot'dilh"ltnoe" toex(wciseand provide for giving effeot 
" to aU such powers and jurisdiction as His Majesty 
.. at a.ny time before or after the passing of this Ol'der 
" has aoquired 0 1' lllily acquire in the sa.id territories 
" or any of them," 'ro this power there is the 
following important proviso:-

" Tha.t nothing in a..ny sucb. Ordina.:noe or 
Ordinances conta.ined sha..ll take away or affect 
any rights secmed to any natives in tbe an,id 
t e1'l'itories by a.ny k eaties or agreements made 
on bebalf or wif:,h the sanction of Her la.te 
Majesty Queen Victoria, H is late Majesty King 
Edwa.rd t he Seventh, or of His Majesty, and a.ll 
such treaties and agreements shall be and rema.in 
operative ana in force, and all pledges and under­
takings therein contained shall remain mutually 
binding on all pa,rties to the Sti:Jue," 

S IERRA LEON£:, 

These tel1'itories consist of tbe Colony and of tbe 
Protectorate of Sierra L eone. 

Tbe Let,ters Patent at present regulating the 
Colony are dated the 3rd April 1913. Under tbem it 
is to comprise a ll places, settlements, and territories 
belollaing to the Crown, between the 6° and 10° N, 
latitude ;t,nd the 10° and 14° W. longitude, and 
bounded on the north by the Anglo-French bonndary 
line as delimited by Comrention, and on the soutb by 
Auglo-Libed an boundary line as simila.rly delimited. 
A Legislative Council was :formed 'with t.'he usuaol 
powers of legislation. 

The Go,rel'ument of the Protectorate is regulated 
-by Order in Oouncil of the 7th March 19~8. T~e 
boundaries of the Protectorate are set out m detatl. 
a.nd the L egislative Oounci l of the Colony is empowered 
t.() legislate for it, 

GAMBIA. 

These territories consist of the Colony and of tbe 
Protectorate of the G:unbia. 

The L etters Patent regulating tbe former bear date 
the 28th November 1888, whilst tbe Order in Council 
r egulating the latter is dated the 23rd November 1893. 

l'he L egislative Council of tbe Colony, formed 
under tbe L etters Pa,tent to make Ordinan ces for tbe 
aovernment of the Oolony, is, by the Orde-r in Council, 
~mpowered to exercise the jw-isdictjon of the Crown 
witbin t,he Protectora te. 

PART II. 

The Gowrts ana the General P rinciples of Law 
awministerea in them,. 

THE GOLD CC.AST. 

I.-Court.,;. 
(1) The Supr eme 09w·t, regulated by Ordinance 4 

of 1876. 
Tbe Court consists of a Ohief Jus tice and three 

Puisne J udges. 
I ts jurisdiction as to la'ld wit hin the Colony is that 

possessed by the High Court of Justice in England. 
The Colony is divided into Provinces and these are 

subdivided into districts. In each Proviuce there is a 
Divisionu,l Cow·t, norma-Uy consisting of one Supreme 
Court Judge, and the original jm'isdict ion of the 
Snpreme Court arising in the Province is exercised by 
tbe Divisional Court ,nth an appeal to the Full Court 
when the SUbject-matter is SOl. or upwards in value, 

Under the District Commissioners Ordinance, 1894, 
a District Commissioner is constituted a Commissioner 
of,the Supreme Cow't SInd bas jw-isdiction: (a) in certain 
suits between la,ndlord and tenant for the possession of 
land or houses of a limited annual value or r ent wben 
claimed under lease or refused to be given up, (b) in 
certain ca.ses when tbe ownership of land comes in 
question and all parties consent, 

An appeal lies from the decision of a Commissioner 
t o the Di visional Gourt. 

(2) Nn,tive tl-ibwlals, regnlated by the Na.tive 
J\U'isdiction Ordiu!lnco, 18S3, (LS umended in 1910. 

Dndel' seotion 10 the hend chief of e,'ery div ision 
nnd t he uhiefs of subdi visions und villnges 0')'0, with 
their I'especbi\'e councillors aut-hOl'ised by oatiyc law, 
to fo rm nn.tive ut·ibnnals. 

Uudel' $.ectiollS 10 and 11 the civil jurisdiction of a. 
uuti" e tribunal extends to the hearing uod deter mina­
tion of al l suits rehting to thcownerahip 0 1' possel1sion of 
lands held uudel' nu..t ive tenure und situn.ted within tho 
par tir-ulnl' jtll'isd ictiou of the tribuna,I, where a.lJ Lhe 
p!ll'ties are nd.tives (i,e., persons who (l.re, under na.tive 
cus tomlll'y la,w ot' under any Ordinance, members of 
n nati\'e comm uni ty of the Colony, .Ashl1nti, 0 1' the 
Northern Terr itories) or in which nny PUll'ty, not a 
llu.ooive, consenhR iu writ-ing to his cuse being tried by 
trho na,tive tlibunaL 

By section [17 the jurisdiotion of native tribun a.ls is 
to be exclusive of all other nabive jurisd ictions and is 
not to be exercised bya,ny other native tribunal ou 'my 
p'etex t whn.te,·er, und any Oourt, in wbicb it appears 
tha.t any case brought before it is one properly 
oognisable by a native tribunal,shall, l1nless satisfnctlJl'y 
reason to the contru,ry is shown, stop the further 
progress of such cuse and refer the parties to tbe 
uati"e tribunal. 

By section 19 legal practitioners are deba.rred from 
audience, exoept with leave, in native tribunals 0 1' in 
proceedings removed from a native tribunal to the 
Supreme Cow·t by appealllOr otberwise. 

B y section 21 nhe Provincial Commissioner has 
power , subject to an appeal to tbe Govel'1lol', to direct 
any case brought before a native tribunal to be t ried 
by a superior native tribuna,} or by the Supl'eme Cow-t, 

By section 23 there is an aoppeal from a native 
tribunal to any superior na.tive t l'ibwu"l in the sarm e 
head chief's division and £rom the highes t native 
tTibuna.l to the Supreme Court, The appeal to the 
Supreme Cow-t in cases relating to the ownership or 
possession of any land is to a Court formed by the 
Commissioner of the Province in wbich the land is 
situated a.nd any person agg rieved by his decision may 
appeal direct to the Full Oom't, 

The Schedule to tbe Ordinance contains provisions 
for a simple written procedure, 

When judgment is given the presiding chief, if able 
to write, is to record t he proceedings. 

In any decision hya head chief's tribunal in respect 
of laud, if the chief is an illiterate person, he may 
follow t he la.st-mentioned pl'ocedw-e or he may send a 
linguis,t with the paltie-s to the District Oommissioner, 
who will make t be record. 

A judgment may be enforced against the movable or 
immovable property of the person con demned therein 
or by such ether methods of enforcing judgments in 
accordance with native customary law as are not 
repugna,nt wi tb na.tural justice or with the principles 
of the la.w of England. 

H .-Law Adm,inisterea, 
(1) In the Supreme Cow1;, 
The following sections of tbe Supreme COtut 

Ordinance are of such capital importance that they are 
set out ilL e:tten.so. 

14. Tbe common law, tbe doctrines of equity, 
and the statutes of general application wbich 
were in force in England at t he date when tbe 
Colony obtained a local legislature, that is to say, 
on the 24th day of July, 1874, sha ll be in force 
within the jurisdiction of tbe Court. 

17. AU Imperial laws declared to extend or 
apply to the Colony or the jurisdiction of fPe 
Court sba ll be in force so far only as tbe limits of 
the local jurisdiction and local circumstances 
permit, and subject to any. existing or future 
Ordinances of the Colonial Legislature; and for 
the purpose of facilitatiu~ the applioation of the 
said Imperial laws, it sJ aU be lawful for the 
Court to construe the same wi th such verbal 
alterations, not affecting the substance, as mtLy 
be necessa lY to rend~r the same applica.ble to the 
matter hefore the Oourt ; and every Judge or 
officer of t he Supreme Court baving Ot· exercising 
functions of the like kind, or anMogous to the 
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functions 6f 8Illy J udge or officer referred to in 
any such law, s~all be deemed to be wit~in the 
meo.ning of t be enactments t,bereoE relatmg to 
snch last-mentioned Judge or officer; and when­
ever the Gl'ea.t Seal or a.ny other seal is mentioned 
in t111Y such statute it shall he l'e3;d as if the sea.l 
of the Supreme Court were substituted therefor; 
and in ma.tters of practice aU documents may be 
written on or dina ry pa,pel', notwithstanding any 
practice or dh!ections as to printing 0 1' engrossing 
on vellum, parchment, or otherwise,. . 

18. In every civil cause or matter which shaU 
come in dependence in t~e: Supreme Court, law 
a.nd equity shaH be admm.lstered co?c~~nt~y; 
and the COUl·t in the exerCIse of the Jur.lsdlCtlOn 
vested in it by this Ordlna.nce shall have power to 
grant a.nd sha ll grant. either absolutely or on 
snch 'reasonable terms and conditions a-a sha ll 
seem just, :111 such remedies or relief whatsoev~r, 
interlocutory or final, as any of . the pa.rtles 
thereto may appea .. r>to be entitled to in l'Mpect of 
nony and every legal or equitahle claim or de~ence 
properly brought forw~l'd by them respectlvely, 

I or which shall appea. .. m such cause or matter; 
so that as fu r as poss ible all matters in con­
troversy hetweenlbhe said parties , respectively,maoy 
he completely and finally ~etel'roined, ~nd all 
multiplicity of lega.l proceedmgs concernlllg a~y 
of such matters avoided; and in all matters ID 

which there is a.ny conflict or variance 1)et,veen 
the rules of equity nond the rules of the common 
law with reference to the same martter the rules 
of equity shaH prevail. . 

19. Nothing in this Ordinance shall depn ve 
tIle Supreme Court of the right to ~hserve and 
enforce t he observa.nce, or shall depl'lve any per­
son of bhe benefit, of ~llly law or custom exist~ng 
in the Colony, such law 01' custom not belUg 
repugnant to natura.l jus~ice, e.quity, ~nd good 
conscience, nor incompatlb1e, eIther du"Cct.ly or 
hy necessary impl.ica.tion, wit;h ?,ny enactment of 
the Coloni&1 L egislatlll"e eXlst,mg a.t t!le com ­
mencement 01 t.bis Ordinance, or which may 
afterwards come into operation. Such laws and 
custolllsshnil be deemed applicable in causes and 
Inatters where the palties thereto a,re natives of ~he 
Colony, atld parr~icul.al'ly! but witliout d~rogatmg 
from their <LpphcatlOn III ot.her cases, lD caruses 
und matters rehting to marriage and to the 
tennre and t.rausfer of real and persona.l pro­
perty, and to inherit~nc~ and test.amental'y 
dis-posit.ions, and also III ca.uses and I?u.tters 
tetween n,~t<ives ;LUd Europc.>alls where It may 
:ippear to Ute OOUJ't that substantial injt1 st~ce 
wodd be done to either party by a strl~t 
.adherence to the rules of English law. :No 
party sha.ll be entitled ~o ~laim the benefit o~ any 
local law or custom 1£ lt shall ruppea,r eltiher 
from expl"Css contract ~r hom the.natnre of ~be 
t,mnsactions out of winch any smt Ot· questlOll 
Dlay ha.ve urisen tha.t 8u<:h par.ty agreed that 
his obliga.tions in connectlon w~th such tra~ls ­
actions should be l'egnl/l"tcd excluslvely by Englls.h 
lllw. and in cases where no express rul e IS 
applicable to any mutter in contr~yel:SY' the 
Court shall be governed by the prlllClples of 
justice, equity, a,ud good conscienoe. , 

It seems that the principles of the last sectlOn may 
he embodied in the following rules:- . 

(]) In tbis section" Na.tive hw" ))le;ms any natIve 
law 01' custom which is not repugnant to 
na.tural justice, equity, and good conscience, 
nol' incollll)3tible eit·her directly or by neces­
sal'Y implication with anyenllcbment of the 
Colonial LegisIiLtlll'e existing at the com­
mencement of the Ordinance or which may 
afterwards come into opera.tion. 

(2) In all su its where the parties h!we agre~d to be 
bonnd by Erioglish law in <lony tra.nsaotlOn thl"llt 
law will be applied, and au agreelnent may be 
expl'ess or may be illlplied from the ~ltture 
of the t ransactions out 01 whic'b the SUlt may 
have arisen. 

(3) In 8uit.s between nu.tJiyes where Rule 2 does not: 
apply, na.tive law is to be arpplied. 

(4) In suits 'between Europeans a.nd natives, English 
law will be applied, unless a strict adherence 
to it will causesubstantia..l injust.iceto either . 
party. This rule is subject to Rule 2. 

(5) Wbere no rule of. la.w (English or native) is 
applicarhle, the caae must be decided ~ccord­
ing to the p .... indples of natural justice. 

The application of section 19 was discussed by 
Sir William Brandi-ord Griffith in t he case of OlJle v. 
Cole (reported on p. 201 ' of H Comments on some 
Ordina.nces of the Gold Coast Colony," by Mr. Hayes 
Redwal', at €Iue time a Puisne J udge of the Gol~ Coast). 
The question t.bere was us to whether the nght.:3 of 
natives malTied by Cluistian rites should be regulated hy 
English or native la.w, Af.ter quoting the first pa.rt of 
the section, be says: .. Does this mean that the Court 
.. is bound to observe na.tive custom or to allo'v 
" native custom to a,pply in et:ery case (1£ a . na~ive 
« where the custom is not'r epugnantto natural Justice, 
" &c., nor incompatible with any 10caJ. ordinance? I 
" think not. When the Oow't nas before it a matter 

:: ~~~:e;s toP~"e~rk~~:~'~co:u~:~e~~e a~~n~:ct:j~C;~b 
« native life, habit or custom. then lmdoubtedly native 
" law and custom should apply. Where, on the other 
" hand, tlhe ma.tter before the Oourt contains elements 
" foreign to native life , habit a;ad cj.1Stom, the CoW;: 
" is not bound to observe natIve law and custom. 
With reference to the concluding words o( the section, 
he expressed his opinion as follows ;._" These wor~s 
" show t hat the Legisla.ture was well aware tbat. It 
" could not lay down specific rules as to whe're natIve 
" law and custom was to apply, and where it ~'as not 
" to apply . It was awal"e that cas~s must al'ls.e for 
" which it could not possibly proVide; accol'dlDgly, 
" it framed the section in very general terms, expressly 
" specifying ODe class of traonsactions in, which natives 
.. should not take advantaO'e of native law and custom, 
"and finally giving the

O 

Court large discretionary 
" pow~rs." . 

The question as to the substitution of Engh~h 
la.w for native law by contncct ca.me before t ne 
Supreme Oourt in the case of Swa11ZY, v. Bordoh, 
Redwal', 197. The case is t Ime stated m the h~ad 
note: "In 3tmortgllge deed drawn as nearly accordmg 
.< to the EIWlish form of mortgage with an express 
" power of :'a,le a.nd given by ~ na.ti;ve to an "English 
" firm the mere fact that no Interest was expr essed 
" to be paya.ble is not sufficient to convert the m~z:.t::. 
H gage into a. native mort gag-e. The dee? bemg 
" subst..'1nt.ia.lly a,n English mortgage, t he partIes must 
" be deemed to ha,Ye excluded the lla.t ive law by express 
" contract, there weing clear evidence of their int~n­
" tion not to be guided by the na~iye ~aw of pll:wlUllg 
" or pledging lands." This case IS discussed m the 
evidence, Question9- 7222-4. 

.As to the meaning of the words" law OF cnstom ': 
ill sedion 19, Mr. Sltl'ba,h remarks on page 2 of Fantl 
Customary L aws that so far as he has been able. to 
ascel·tain, the Court has only once discussed the meamng 
of these words, and this was in lVelbeck Y. Brown, bef?re 
the Full Court of Appeal in 1884. In this case (whICb 
is reported on paa-e 160 of FtltDti CustOIDn ry Laws) 
Bailey, O.J ., and I::ISmalman Smith, J., la.id it do~vn 
that although the Court i.e; to gi\'e effect to native 
customs it is only to do so when the customs were 
customs'which dated from a" t ime whereof the memory 
of man runneth not to the cOllbl'a.!'Y" (l.nd proved to 
ha ... 'e had the essential chal'l1cterof immemorial customs 
accOl'din<Y to the English law on t he point. Macle?d, 
J disse;ted from the view that this ancient doctrllle 
of' English law wa·s applic~b~e, but the decision Wa.~1 
of course, that of the maJority of the COlU·t,; ThIS 
judgment is 'criticised by Ml'. So rbah Oll page 20 at seq. 
of Fllnti Customa,l'Y Laws, and by Mr. Redw~r, on 
page 16 of his book. and seems a ~ery narrow lllt~r­
pretatioll of the Ordiuance and not III accordance w"Ith 
I ndian decisions. 

Section 74 of the Supreme Oourt Ol'dinan~e sets 
out one of t.he modes in wbi~h the Cow,t may lllform 
itself as to native law and cust.om. I t is as follows:­

The Court may in any preceeding in whi~h 
ma.tters o£ nn.tive law or custom ma~ be materl?,l 
to t he issue to be thereill determlued, and :m 
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which it may think it expedient to do so, call 
in ooe or more nAtive chiefs, 01' other per$ons 
whom the Com-t s hall considel' specially qua lified, 
to not as referees, n,nd may hear and try $uch 
C'Lll se or mu,t.ter wholly 0 1' partially wit,h t he 
assistance of such referees , and t he tl ffirrnntioll 
of auy such law or custom by t he sa.id referees, 
upon being consulted by the Cour t, shull be 
evidence thereof, a.nd the Court shull presume 
the correctness of such eyidence. Such l'eferees 
sh all be selected and stunmoned ill suoh Ul!toner 
as the COllr t mny direct. 

Mr, R edwar, ou pages 82 and 83' o£ his book, 
summa,rises the sources of infol'mation as to nn:tive 
law as follows:-

"(1) D ecisions of t he Judicial Assessor's Court 
and the Supreme Court. 

(2) .A.ffirmation of native referees sitting in Court 
with the Judge under section 7<1 of t he 
Supreme Court Ordinance. 

(3) Consnlta,tion with experts in the native law 
out of Conrt. _ 

This prantice was, it is believed, initiated 
by Mr, Justice Smith. and has been attended 
with excellent results. The course adopted 
is to lay the material facts of the case by 
letter-suppressing the lllLmes of parties­
before native judges and experts, UDcon· 
nected with the litigants, and residing at 
some distance £rom bh~m, and subwitting 
certain que-stions of native law for their 
opinion. The names of the experts are not 
disclosed to eaub other or to the parties, and 
in t his mode of proceeding the possibility 
of pa.rtiality or undue influence is r educed 
to a minimum. Upon t he opinions being 
received, tbey a.re read in Court by the 
Registrar to the pa.rties or their Counsel, 
and argument is invited, afte1' which judg­
men.t is gi \'en. 

Evic1ence of expert witnesses called by the 
pa,rties in the uSllal way. 

This cow'se is open to the objections 
common to all expert testimony, whlch in 
such case is liable to be biassed according 
to the interest which the witnesses may, 
often given unconsciously, feel in the 
matter, The opinions of such witnesses 
almost constantly favour the side calling 
them, and are usually fonnd to differ 
considerably" 

(2) In the nati"e tribunals. .J 

Section S2 of the Na.tive Jurisdiction Ordinance, 
188S, lays down that every na.tiye tribunal shall, in 
determining the rights of parties :;,and also in its 
procedure, be guided by the nartive custom prevailing 
in that part of the country in which it has jurisdiction, 
so £'I;r as such custom is not inconsistent with the 
principles of justice 01' with the Ordinance. 

Under sections .5 and 6 by-laws made by the head 
chief of a divi sion with the concnrrence of the chiefs, 
captains l headmen and others who by native customary 
law are the councillors of his stool, for promoting the 
peace, good order a~ld .wel£ar~ of the, people of his 
division are to be valtd, If comnstent WIth the laws of 
the Colony approved by the Governor in Council and 
published in the Gazette. 

Under section 9 all existing laws, bylaws or 
regula.tions which, previously to the .commencement 
of the Ordinance, had been enacted m the manner 
sanctioned and authorised by native law, not bdng 
repugnant to natuml justice, equity or good conscie~1Ce 
nor incompatible either diloectly or by ~ecessary Im~ 
plication with any present or future Ordinance of t~e 
Colonial L egislature, a re to have the same effect as i£ 
enacted and approved by tbe Ordina,nce. 

AsBANTI. 

The Government of Ashanti is divided into four 
provinces and these are subdivided into districtso 

I.-Ccnvrts. 
(1) The Chief Commissioner's Court, regulated by 

Ordinance 1 of 1902. 

'l'be Pl'esidont of this Oourt (which is a Court of 
recol'd) has tho jtll"isd iction of a. divisional Co\1l"~ in 
the Gold Const. 

lly sect.ion 15 it ia prov ided that by leave of the 
Governor in \VI'iti ng n.n a.ppea.1 sha.1l lie from the Ohief 
Oommissioner's COnt'i; to the Supreme Court of the 
Gold Consb whel'e the sum or matter involved flmonnts 
to 100l. 

(2) A COlllmissioner's Oourt, regulated by Olodi. 
mllTlCe ,.I, of 1907. 

'1'bis Court, when presided over by a Provinciul 
Commissioner, bRS jurisdiction in suits relating to tho 
ownershi p or possession of la.ud situated in bbe pl'ovillce 
arnd not exceeding SOOl. ill va1\le (section 11). ·When 
presided ol'er by a District Commissioner the jllris­
diction is limited to hllnd not exceeding 50l. in vu llle 
(section IS). 

There is f'Lrn .tppeal from the Commissiol?-el"s COUl·t 
to the Ohief Commissioner's Court (seotion 5). 

190~~) Nati"e tribunals, regulated by Ordin!mce 1 of 

By section S a. na.tive tribunn.l means iL head chief 
sitting with his captains, headmen or others who by 
native law are his councillors or assistants . 

By section 17 native tribunals a.re to exercise the 
jurisdiction heretofore exercised by them, provided 
that:-

(a) A na.ti\te tribunal s1jtall not have jurisdiction 
to heal' any case where any of the pl1rties 
concerned is not a native (the term na.tive 
being defined as a "membel' of the a.bori· 
ginal races or tribes of 'Vest A£ric(L "). 

.. ,. JIc ". 

(c) A native tribnnal sha.ll have jurisdiction in a.ll 
cases relUfting to land. .. .. ,.. 

(d) No nn.tive tribunal shall enforce a.ny judgment 
or order in any way repugna.nt to m~tul"nl 
justice or to the principles of t he law 01 
England. 

By section 18 tbe Chief Commis~ioner has !~ 
discreti0n as to enforcing a native :iud~ment 

By section 19 an appeal lies from any decision of a 
luttive tribunn.1 to the Chief Commissiontll"s Court 01' 

to the Court of a Commissioner. 
By section 20 the Chief Commissioner may stay 

the hearing of a.ny case before a native tribnnal and 
direct it to be heard in his Court or that of u. 
Commissionel'. 

It is expressly provided by section 9 of Ordinance 1 
of 1902 that in no cause, civil or criminal, shall the 
employment of a barrister or solicitor be allowed. 

;a.-Lawadnninisterea. 

(1) In the Chief Commissioner's Court and in the 
COUdiS of the Commissioners. 

Section 7 of Ordina,nce 1 of 1902 provides that in 
civil matters the Court shaU be guided by the law iu 
£ol'ce in the Gold Coast Colony as set forth in section 14 
of the Gold Coast Supreme Couxt Ordinance as 
modified by sections 17, 18 and 19 of the s(Lid 
Ordinance. 

(2) .J:n the na.tive tribunals. 

There is no provision with regard to this. 

THE NORTHERN TERRITORIES. 

What is said a.bove as to Ashanti applies a.lso to 
the Northern Territories, the provisions applicable 
to which are practically the same as those in force in 
Ashanti. 

SOUTHEltN NIGERIA. 

I .-OO'wrts. 
The administration is divided into three Provinces­

tbe Western, the Centra,} and the Eastern. As might 
.be expected hom its history, th~ Western Province 
differ s in its institution,s very considert'llbly from the 
Central and Eastern ones. 

rrhus a portion of the Western Province is Colony, 
while the remainder of it and the whole of the other 
Provinces consist of Protectorate. Again, though the 
jurisdiction of the Supreme Court .in general extends 
over the Colony and the Protectorate alike, yet, in 
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some parts of the Western Province tha.t jurisd iction 
is subjec.:t to certain limitations. The Pil:otectora.te 
may. it seems, be divided into three parts;-

(i) The old Lagos Protectorate, including such 
places as Addo.Igbessa.. Daro, and Pom, to 
which the laws of the Colony have been 
expressly applied by Orders made under 
Ordinance.) of 1890. and where the Supreme 
Court has the like ~urisdictiou 'which it has 
in the. Colony; 

~ii). Such States as lilesha, Mekko und Ouda, with 
which DO judicial agreements harve been made 
a.nd to which the laws of the Colony hl1.ve 
not been expressly a.pplied, but whicb, never· 
tbeless, al'e included in districts by Ot'der in 
Conncil, No.2, of 1909, lor the pm'pose of 
jurisdiction; and 

(iii) The StatF.ls of Egbaland, Ibadan, Oyo. Ife, a.nd 
J ebu Ode, with which judicial agreements 
have been made and where the jurisdiction of 
the Supreme Court. is limited. 

In the territories of Ihadan , Oyo, He, and J ehu Ode 
the Co\.U1; ha.s no jurisdic,tion in land cases where both 
of the parties (H'e na,tives of the territory, and in Egba­
land there is a further limitation, viz., tba,t to confer 
jurisdiction the propel1;y in dispute must be of the 
vllIlue of 50l. or npwa.rds. 

To deal wi.th cases under !)Ol. where a. non-Egba is 
:'1. party, a tribunal. termed a Mixed Court. is provided 
by the Egbaland judicial agreement. This , which is 
to consist of a President and two other members 
appointed by the Egba Council, two being a qU01'wnt, is 
composed as a matter of fact of the Distlict Commis­
si011er and a native of Egba-land. An appeal on 
questions of law and fact lies .from the Mixed Court 
to the Supreme Court. 

Cases not within the jurisdiction of tlie Supreme 
Court or of the Mixed Court are, of cow'se, cognizable 
~olely by tbe Courts of the territories. 

Again, as we sha,11 see, the system of statutory 
native courts which extends over the E astern and 
Cent.ral Provi.nces has no place in the Western Province. 

(1) 'jlhe Supreme Cow-t, regulated by the Supreme 
Court Ordinance, 

The COUl·t consists of a· Chief Justice and Puisne 
Judges. 

In each Province there is at least one Divisional 
Court normaUy consisting of one Supreme Court Judge 
",nd the original jurisdiction of t_hE' Supreme Court 
arising in the Province is exernised by the Divisional . 
Court, with an appeal to the Full Court where the 
subject-matter is 50l. or upwa.rds in value. 

Each Province is divided into districts, and, under 
Part II. of the Supreme Court OrdiuQ.Ilce, a District 
Commissioner il:l constituted a Commissioner of t.he 
SLlpreme Court with t he same jurisdiction that the like 
officer hILS in the Gold Coast. 

There iR an appeal from the decision of a Com­
mission'S)" to the Divisional Court, 

By an Order in Council made on t he 21st April 
]:911 (No. 12 o( 1911), in pursuance of a power COll­

ta.ined in sectlOn 20 of the Supreme Cow·t Ordinance, 
the jW'isdiction of the Supreme Cow·t was not to 
extend or apply to the trial of causes and matters 
between natives of the Centl-al and Eastern Provinces 
relating to the ownershlp or uses of lll_nd within those 
Provinc~::;, save and except in nine scheduJed w'ban 
districts and places. 

(2) N a.tive tribunals. 
A,-Western Pro-vince_ 

Tbe Native Coullcils Ordinance ouly applies to this 
'province. It contemplates a central native Council 
which bas nothing to do with the Hdminist,ra-tiop. of 
justice, and provides Native Councils for each district or 
Province to which it is applied. Euch district and Pro· 
vincial Council is l'esponsible for" the proper exercise 
.• of "bhe Civil and 01'iminul jmisdicbion vested in or 
" usually exercised by the naibive an'bhOl'ity." There 
is DotJIing in the books to give us any information us 
to wh3.t Native Courts do exist. 

As to these Conneils, see the answers of Mr. Wil­
loughby Osborne (WllO was Attorney-General of the 
Gold Const from 1903 t o 190H and who is now Chief 
Justice of Southern Nigeria) to Questions 14,874 et seq. 

B.-Central and Eastern Provinces. 

I n these Provinces there is a regular system of 
"Native Coutts" established by tbe Native Courts 
Ol·runance. They consist of 

(1) "Native Councils" and 
(2) "Minor Courts." 

By section 7 every Na-tive Court consists of the 
Provincial Commissioner, the District and Assistant 
D istrict Commissioner and such other persons as the 
Governor appoints. 

Under sections 14 and 17 the jwisdiction of a 
Native Council extends to the hearinu and determina. 
tion of all suits relating to the ownership or possession 
of land's held under na.tive tenure, and situa.te within 
the distdct of the Council, where the value of the lands 
does not exceed 200l. a.nd where all the parties are 
natives (i.e ., of the two Provinces) or in which any 
~:~~~~tanative, consents in writing to his case being 

TTnder section 19 a like jw-isdiction is confelTed on 
miI;l.Or Courts where the value of the land does not 
exceed 25l. 

There is power to the Governor under section 8 to 
extend thejurisdi.ction to native foreigners (i.e.,natives 
of any country on the West Coast of Africa other than 
the two Provinces). 

By section 15 the jUlisruction of a. Nati~e Court is 
exclusive of all native jW'isdiction within the district, 
and by section 27 any Cow-t in which it appeal'S that 
any case before it is properly cogniza,ble by a Native 
Court m3JY stop the further progress of the case and 
refer the pa.rties to the proper Native Court. 

By section 28 any Judge of the Supreme Court 
may transfer any case from any native Court to any 
other Daltive Court or to the Supreme Court or to any 
District Commissioner. 

By section 33 legal practitioners are deban-ed from 
aud ience in a Native Oomt except by special leave of 
the Court. 

Section 39 contains a similar provision, as to 
enforcing a. judgment, to that in force in the Gold 
Coast Na,ti-\'e Courts. 

Section 40 gives a right of appeal from a minor 
Court to the Native Council oE tbe district, and frc.m 
a native Council to the Supreme Court. The last­
mentioned appeal is by section 41 to be heard before 
a judge sitting with not less than two, and not mOl-e 
tha.n five assessors, selected by t11e judge from the 
members of any native Cow·t or Combs, for advisory 
purposes. 

Sections 43 to 45 give the Provincial and District 
Commissioners ,'"-de powers of transfer of cases brought 
in Native Courts. 

Section 48 em.powers the Governor in Council to 
ma.ke rules a.s to- practice and procedure in Native 
Courts, but no provision is made f01' making written 
procedure obligatory at present. 

!I,-La-to a-wninisttred. 

(1) In the Supreme Cow·t. 
The statutory provisions are the same as in the 

Gold Coast, except that the English Statute law up to 
the 1st J a.nua,ry 1900 is in force. 

Sections i4, 17,18, 19 a.nd 111 correspond !lIlmost 
verbatim wi.th sections 14, 17,18, 19 n.nd 74 of the Gold 
Coust Ordinance. 

The provisions with regard to the la.w to be 
ndministered by the Supreme Court in its jurisdiction 
within the territories of Egba:lnnd, Thada_n, Oyo, He, 
nnd 'Jebu Ode are worth considerat.ion. The following 
are t a.ken from the Ordinance dealing with Egbaland 
(Ordinllnce 14 of 1904), bllt there are simihw ODes in 
tbe other Ordina.nces, viz., 17 and 20 of 1904, and 22 
of 1909. 

5. The laws relating to ch·il matters for the 
time being in furce in the Colony shaH e."t.end to 
and be in force within and under the jUlIisdiction 
by this Ordinance ,rested in the Couxt, but shall 
be deemed to extend thereto, uud be in force, so 
far only as the jurisdiction of the Court and 
locn-l circumstances reasolll1.rbly permit, a.nd render 
snch extension and enforcement suittl.Lle and 
u,ppropliate. 
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6. The Court iu.theexol'cise aond ndministrn,tion 
of bbe jlll"isdicbiol."l vested ill it by this Ordina.nce, 
shn.ll htlvO the l'ight to obsel"\'e und enforce the 
observance of the laws and cust.oms existing in 
Egbalsnd. such laws 01" customs not beiug 
repnguant \,,0 utltm-al justice, equity find. good 
conscience. Such laws and customs shaH be 
deemed all>"plicn,ble in causes n.ud matters between 
Egbas and persons not being natives of E gball\Jld 
only when it mayappea.l· to the Co\U·t that sub­
stautia.l injustice would be done to either party 
by a strict adherence to the rules of English law, 
and in such other causes a,ud matters as the 
Court mUJY deem just and equitn.ble. 

These provisions appear to agree in the main with 
section 19 of the Supreme Co\U·t Ordinance. 

(2) In the N' ative Courts. 
There is no provision in tbe Na.tn·e Courts Ordin­

ance corresponding to section 32 of the Gold Coast 
Native .JW'isdiction Ordinance 1883, but section 32 of 
the Southern Nigeria. Ordinance provides that any 
Native Court may invite the co-openl tion of native 
assessors, with a consultative voice oruy, for the 
purpose of giving it information, when required, 
respecting native la w or custom. 

.. Section 12 provides that every Native Court shall, 
as regard8 its judi«ial functions, act under and follow 
the instructions given to it by the Chief Justice 01' 

other Judge of the Supreme COUl't, 
Under section 47 every Native Conncil is, subjec t 

to the approval of the Governor in Council, empowered 
to mtlke rules : 

(i) Embodying any nati,'e law in its district with 
or without additions or modifications as may 
be deemed expedient. 

• • * • 
(iv) Generally providing for the peace, good 

order and welfare of t he natives therein. 

(3) In the Egbaland llfixed Court. 
The judicial agreement provides that th~ Court i£ 

to M guided in i decisions so far as practlcable by 
the laws in force in the Colony of Lagos. 

SmRRA. LEONE. 

This Administration consists partly of Colony and 
partly of Protectorate, a portion of the former being 
under the protectorate system, 

1.-00"Uh"ts. 

A.-In the portion of the Colony not und~r the 
protectorate .system :_ :J 

(1) The Supreme Court, regulated by Ordinance 14 
of 1904. ~ 

This Court consists of a. Chief J ustice and one or 
more Puisne Judges. 

By Ordinance 14 of 1912, provision is made for an 
appeal to a Full Court where the subject-matter in 
dispute is 50l. or over in value. 

(2) The Sherbrc Native Courts Ordinance 1905, 
provides for the instit,ution within the l'Ul""J..l portion of 
the SherbroDistrict, of Couns of Native Chiefs and of 
Courts of District Commissi0ners, with the like jm'is­
diction possessed by such Courts within the Pl'otcCtol'<l te, 
and where jurisdiction is so conferred that of thp. 
Supreme Court is e:x.prepsly taken away. 

B.-In the Pl·otectorate. 
Under the Protectorate Cow .. ts Jurisdiction Ordin­

ance, 1903, there are three COUlts :-
(1) The Court of the kative Chiefs. 
The constitution of these Courts is not defined; 

they consist of: 1< The Courts of the Nati,'e Chiefs al> 
now existing according to native law and c~~om, " and 
they have jurisdiction in all land ca-ses al'lSl~g ex<:lu. 
sively between natives other than a case mvolvmg 
a question of title to land between two 01' more pa.ra­
mount cruefs. 

A " native" is defined in the Protectorate Ordi­
nance, 1901, as "a.ny member of the aboriginal races 
" or tribes of Africa ordinarily resident ·wir.hin the 
" Protectorate (or in the territories other than the 
" Colony adjacent thel'eto) and not employed in t he 
(f service of His Majesty." 
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There does not Ilrppearl' to be Uruy appeu,1 f l'om t his 
Cour t. 

(2) 'fhe Court of the District Oommissioner. 
Section 12 subsection (1) of the Protectorate Courts 

Jurisdiotion Ordinance, 1903, gives this Court jlll"isdiC'­
tion to hear all Cilses involving u, question of titl e to 
la.nd between two 01' m Ol"G pa.ramount chiefs, Mid the 
conoluding sentence oj) the section provides tha.t nothing 
in it shall authol'ise the Cow·t "to hea r or determine 
" any civil action or suit wherein a title to land othel' 
f( than one between two or mOre paramount chiefs 
" shall ('.ome into question." 

There is an appeal from this COUl't to the Ci rcuit 
Court. 

Under section 7 of au a.mending Ordinance (No. 3:~ 
of 1905) t his Comt is empowered, when a Court of the 
Native Obiefs refuses to hear any case, or where, in the 
opin ion of the District Commissioner, the pn.l'amount 
chief is personally interested 0 1' a fa.ir and impartial 
lil'ial cannot be bad in any case, to deal with the case 
as if it ba.d been originally within t he jurisdiction 
of his Court. 

Section 101 of the Protectorate Ordinance, 1901, 
is important; it is as follows :-

" The D istrict Commissioner shall have power 
and authority to ~ettle any lUt'\.tters within his 
district which have their origin in P oro laws, 
native rites or customs, land disputes, or any 
other disputes which, if not promptly settled, 
might lead to brea.chp.s of the peace j and any 
disregard or defiance of such a settlement shall 
be deemed to be au offence." 

Dr. Maxwell, District Commissioner, bas kindly 
supplied me with the follbwing notes:-

" In holding inquiries under this section a. 
District Commissioner acts as an executive 
officer; and as a matter t>f course an appeaJ 
may be made to the Governor against his deci­
sion. Ther e is no time-limit for suoh an appeal, 
as is t he case in appeals against the decisions of 
the Distl;ct Commissioners' Cowts-an obvious 
advanta.ge in land disputes. as the full effect;:> of 
a decision may not be rea.lised by t hose affected 
until some time aofter it has been given_ In 
addition, decisions under authority of this section 
may be modified a.t a future date should altered 
circumstances render tbis advisable. 

U There is now under consideration a Bill which has 
passed its first reading, and is published in the I SieITa. 
L eone Royal Gazette' of July 5th, which, when it 
becomes law, will materially modify the above. 

"Sections 3 and 4 of this Ordinance (The Protec· 
torate Amendment Ordinance, 1913) are as follows :-

Section 3.-For section 101 of the Protec­
torate Ordinance, 1901 (herein-after called the 
Principal Ordina.nce), is substituted t he follo\ving 
section :-

101.-(1) The District Commissioner shall 
have power and authority to inquire into and 
settle any matters 'within his district which 
baTe their origin .in POl'O laws, native rites or 
customs, land disputes, inclUding la.nd disputes 
a.rising between paramount chiefs, or any other 
disputes which, if not promptly settled, might 
lead to breaches of the peace. 

(2) In any such inquiry the District Com­
missioner may, if he thinks fit, be assisted by 
one or more native chiefs as assessc>rs to b'e 
summoned by him as oeca,sion requh'es, but the 
decision shall rest exclusiv~ly with the District 
Commissioner, a.nd no settlement shall be 
deemed invalid if any or all of the (lssessor~ 
so summoned shall not be present throughout 
the whole ot' the inquiry. 

(3) Any disl'egu,rd or defiance of a settle­
ment made under this section shall be deemed 
to be an offen('.e. 

Section 4.- - In Section 1~ of the Protectorate 
Courts Jurisdiction Ordinance. 1903. the following 
amendments shall be made:-

(1) Subseotion (1) shidl be repealed. 
(2) The .. words .• other than one between 

two or more paramount chiefs" in the last 
sentence sha ll be l'epealed. 

H 
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" The effect of the proposed modification of the la.w 
will be that a District Commissioner will deal with a,ll 
laond disputes between plwa.mount chiefs, a.nd with such 
other land disputes as in his opinion Ihe should inquire 
into wnd settle, as arn. executive officer holding ao ~udicial 
inquiry, and not as ;iI judicial officer sitting in the 
District 0ommissionell's Cow-t. At the same time, he 
has the power as a magistrate to enforce the decisions 
given a.t the inquiry. 

<, Section 101. as at present existing. and as modified, 
gives It District Commissioner power to settle any lamd 
dispute, ll-rp.spective of any decision that may h&ve 
'been given in the Court of a Native Qhief. There is 
at tbe same time no [ormal appeal, D.'om the Courts o£ 
the Native Chiefs. The Courts of the Na.tive Chiefs 
are not Courts of Record, and decisions gl'ven in them 
have not the pp-rmauence that decisions given in the 
District Commissioners' Courts and the Circuit Court. 
A Ohief may reverse or alter the decision of his pre­
decessors, a ciroumstance which may at t imes cause 
abuses, but whioh at other times leads to the rectifica­
tion of abuses. It is not contrary to native custom 
for a District Commissioner as /l! superior authority to 
set a.side settlements arrived at in In.nd disputes by 
Native Chiefs. 'l'he section would authorise a District 
Oommissioner to inquit'e into land disputes in which 
non-natives were involved, but r.uch an enquiry could 
not affect the right of either party to such a dispute 
to bring a,n action in the Circuit Court." I 

(3) The Circuit Court. 

This Court consists of a Judge of the Supreme 
Comt, and has original jurisdiction in land cases, not 
assigned to the other Courts. 

By section 7 legal practitioners are debarred from 
a.udience in the Courts of the Native Chiefs a,nd of 
the District Commissioner. 

The Courts of the Colony a.re by section 46 em­
,P0\vered to hear cases a,rising in the Protectorate sent 
to them under fiat of t he Govemor. 

II.-Latw ~dministered. 

(1) In the Supreme Court. 

The Supreme (:OUl·t Ordina,nce does U0t expressly 
import the common law and the doctrines of equity. It 
contains the follo""ing provisions, viz. ;~ 

Section 8 decIa,res the statntes of genera,l applica­
tion in force in Englan~_ the 1st January 
1880 to be in force in1:J1e Colony. 

S~ction 9 (which deals with the application of 
English statutes) is on similar lines to section 17 
of t.he Gold Coast Orrunance, bllt there are diver­
gences in the wording of the two sections. 

Section 10 (which provides for the fusion of law 
and equity) is ubuost yerbatim the same as 
section 18 of the Gold Coast Ordina.nce. 

There are no sections conesponding to ~ctions 19 
and 74 of the last-mentioned Ordinance. 

(2) In the Cow·ts of t he Native Chiefs. 
There is no express provision as to thi s, but natur­

a lly native customs would be recognised and acted on. 
(3) Tn the Courts of the District Commissioner and 

in the Circuit COUl·t. 
Section 6 of the ProtectoL'8.,te COLWts J lU'isdiction 

Ord.ina,nce, 1903 (dea.ling with the applicl1tion of native 
la,ws), is a !:Ihortened form of section 19 of the Gold 
Coast Supreme Comt Ordinance. It is probably the 
same in substance at any rate. 
.. Section 40 authorises n. Circuit Court to consult 
two or more native chiefs in matters of native law 01' 

custom. It is on t he lines of section 7+ of the Gold 
Coast Supreme Oow·t Ordina,nce. but contuins at the 
end the following provision :-1< The opinion of each. 
" chief shaH be gi \'eo orally a.nd shall be recorded in 
" writiug by the J\1dge, but the decision sho..11 he 
.. vested exclusi\'el). ill the Judge." 

Section 68 provides thttt in hearing And determining 
rna tters 01" causes the Cil'cuit OOUl·t and the COIlI·h, of 
tbe District Commi.ssionel·s shall as far as possible be 
guided in arri\'ing at Q. decision by the lo.wf:I in force 
iu the Colony. 

G4,MBIA. 

This administration, like that of Sierra Leone 
consis~ partly of Colony and pa.rbly of Protectorate: 
a portIon of the former being undeL" >the P.rotectorate 
system. 

I.-Oawrt •. 
A.-In the portion of the Colony not under the 

Protectorate system :-
(1) Th~:~pr.me Cow;; regulated by Ordinance 4 of 

The Supreme Court consists of the Chief 
Magistrate, and there is au appeal from it 
to the Su,preme OOUli a.t Sierra Leone_ 

(2) The OOUli o£ Requests at Bathurst has, under. 
Ordinance 15 of 1899, jUl'isdiction in an 
actions of ejectment, or in which the title to 
any corporeal or incorporea.l hereditaments 
shall comA in question, where the value does 
not exceed 50l. 

B.-In the Protectorate. 
By section 15 of the Protectorate Ordinance, 1902, 

the Supreme Cow-t, and the Oourt of Requests at 
Bathurst a.re to have, in respeot of matters occurrin~ 
within the Protectorate, the same jurisdiction, ciVll 
and criminaJ., ol·igi.naJI and appellate, as they may 
respectively possess from time to time in respect of 
matters occun-ing within the Colony. 

By section 21 there is to be in every district a 
Court to be styled "the native tribunal," having 
jurisdiction in all land cases where the lands are 
situate within the jurisdiction, and do not exceed 50l. 
in value. 

By section 22 na.tive tribunals consist or-
(a) three to nine members duly appointed by the 

Go\-erno1" ; 
(b) t he Commissioner (i.e ., a travelling Com­

missioner 01' any other officer appointed 
by the Governor to exercise jurisdiction 
under the Ordinance) sitting alone or along 
with one or more native members. 

By section 20 Colonial COUl"'ts ma.y remit any 
cases propel,ly cognizable by a native tribunal, and of 
a: nature to be more conveniently and expedit~ol.\sly 
disposed of by such tribunal, to a native tribunal. 

By section 35 a Commissioner may stay any case­
before a native tribunal, and himself hear the same 
summarily. 

By se0tion 36 a Commissioner may rehear an,! 
case disposed of by a native tribunal. 

Section 39 provides that an appeal shall be made 
to the Supreme COW1: from the decision of any native 
tribuna.l when the case has been fulally disposed of by 
the native tribmw. on security being given for costa 
in a. sum uot exceeding 201. 

H.-Law Adl1t't-niste1·ed. 

(1) In the Supreme Court. 
.As in Sierra Leone. there is no express importation 

of the Common Law and of the doctrines of equity. 
The Supreme Court Ordina.nce contains the following 
p);ovisions, viz. :-

Section 17 declares the Sta.tutes of General Appli­
cation in force in Engla.nd Oll the 1st November, 
1888, to be in .force in the Colony. 

Sections i9 a.nd 21 (relwting to the a.pplication of 
Imperial laws and to the fusion of la wand 
equity) are practically the same as seotious 9 and 

~' 10 of the Sierra L eone Ordinance. 
0rdinance 8 of 1889 contains a PI"c,,;s ion that all 

ll\.wS in force in the Set tlement wben it beca.m.e a 
Colony were to continue in force. 

(2) In the Protectora.te. 
Section 29 of the Protectorate Ordiua,nce, 1902, 

provides tha.t, so far as consistent with the Protectorate 
sy:stem t,.nd without prejudice to "<Dy suoh reasonable 
nlttive laws a.lld cust.oms as are hereinafte).' mentioned, 
all laws. stl.~tutes. ordinances tlrud rules for the time 
being ill force in the Colony, being of general applica. 
tion throughout the sa.me, shall extend aud apply to 
t.he PI'Oteotorate and to all matters civil and criminal 
a.rising therein and shall be so extended and a.pplied 
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in aJ.l Courts of J.J ll W whether wi t hin t he Colony or the 
Protf'ctOl':'t tC. 

Section 30 pro~ides that all lll'Lt iye la-ws n.nd 
r uslmns p.xisting in the P rotectora,te, \\,.hether rela.ti ng 
to the 'benm'a of luud or ttuy othor mtutter , 
Sh tl lt. where not repugnant to 11l1tul'Rll justice nor 
incomp<'Ltibl~ with the pr inciples of the law of Enghvnd 
or with any law or ordinllnce of the Colony a.pp lying 
to t.be Protec.torate (whet.he1' by vlxlme of~he im­
mediately preceding secbiou hereof or in ally other 
mallller), con tinue and r emain in rull force n.nd effect, 
and sha.ll be taken cognizance of a.nd enforced in all 
Courts of L aw, whether in the Colony or in the 
Protectom te, in aU causes Ulnd mattel'S whatsoever 
ar ising in or xela.ting to the P rot ectoru.te. 

P ART ill, 
Ordina.nces relating to L antd, 

T HE GOLD COASrI', 
I.-Crown Lamd an(Z its AUenation, 

The amount of la.nd ,vested in t he Crown seems to 
be but smaJl. and I have found no legislu liion dealing 
with it, tJlOllgh t he L etters P a.tent printed in t he 
Ordinances of the Gold Coast gi ,res the Governor 
the usual power to ma.ke grants of suoh lands: see 
Colleotion of the Ordinances, 1PlO, page 1883, 

IT,-Restrictions on Alienation of Lamd. 

These restriotions flJl'e contained ma,inly in the 
Concessio~ Ordinarnce, 1900, a.nd t he ordinances 
amending it, f1Jnd also in t he F orest Ordinance, 1911. 

A,-The Ooncessions Ord.inamca, 

Before dealing "Tjth this Ordinance. it may not be 
out of pla ce to give some account of the provisions of 
the Land Bill in troduced by Sir Willia.m Ma~-well in 
189? 1 as amended in Committee, 

(i) M azwall's Land B ·{ll. 

The objects of this Bill seem to ha,ve been as 
follows :-

(1) '£ 0 den.l with a number of concessions alraa.dty 
granted; 

C~) To regulate the grant.ing of jubU,1'6 concessions ; 
(3) To define t he rights of the Governor and of the 

native Chiefs with respect to "public bnd" 
(an expression which may be roughly defined 
a..s land not subjeot to individual rights); 
a.nd 

(4) To transmute triba,l and fa.mily holdings into 
individual ownership, ~ 

(1) To deal with conoessions a1traadf!J granted, a 
Concession Oourt was to be esta.blil.lhed to enquire into 
all'such concessions; a.ll cla.ims had to be tiled within 
a prescribed t ime; and flony claim not so filed was to 
be void. The Court was to decide as to the validity of 
such concessions, and to require t hem to comply with 
certa.in specified conditions, Provision was also made 
for quit-rents or royalties being pa.id to the Govel"U­
ment in respect of validated concessions, 

(2) To regulate the granting of /uflwre Concessions, 
the Governor was empowered to issue, on such terllls 
and for such considera.tion as he thought fit, "land 
certifica.tes," and also mining, tiluber, a.nd other 
licences, These land certificates were to be valid as 
against t he world, and land held under such a certificate 
was to devolve accordi.ng to English law, 

(3) The Bill starts with a declaration Lhat Urli publio 
land might be a.dmin.i.atered by the Government, and 
then defines t he powers of lllutivo Ohiefs as to auch 
land. A. native Ohief 01' head of t'L fu,mily, WIl"S to bo 
precluded from cre(Lting. except with the consent ~£ 
the Governor, any privu..te right i.n tLDX h~nd m.)d~r hu.~ 
control except 119 follows: He mlght u .. nLhol'IHO IL 

native to ()ooupy w.nd UtI lL Hito foJ' (L }U~bjtlLtjO»' OJ' fol' 
u.gricultUl1lo1, iuu:UJJt.ri.n.l, OJ' bwuling pl.l)'POI'U."H. Ol' hu 
might allot land fo), Ahifbjll~ ctll~lvl~tIOH. .lfu~·t,l),Ol'­
more, the cuatomtlJ"Y J'ighLA of JmLlva~ tv blillto l>lIl1IJ~J' 
a.nd forcet produco, (J.nd 1 ,,114~ to gut. IHIft/\l'l~h~ Uti pllbJLO 

land were oxpJ'oHHly rIJl:ogmH(Hl. 
(4.) Tho fitf..,n~mlll" lLj()ll oj' tJ'll~ILI ,"' Id ffllllily holdltl,ttH 

into jndl.V'WuuJ righw WII~ PI'QI)1()t,~d by oOnl'Ol!l'hlg 

wbat is termed iu the Bill a " sentler 's right" Ul)011 nuy 
native iu possession by Ill1tivo tenure. at the commence­
luent of the Ordinance. oC land which he used us the 
site of Ut ba.bitntion Ol' for non-shifting c.ttltb'rt tion, and 
u.lso upon any llatlive who nft.er t.he commencement of 
tho Ordiuance occupied publ ic land under the n uthOl'ity 
of his Chief for three successive yeal's, 

The possessor of a set.tlel"s l'igh t WfiS to ha,ve n. pm'· 
manell t a.nd herita.ble right. of ocoupnncy, It. was ruso 
transferable, with this limibution, that no assignment 
could be made, 'without t ho consent. of the GO"erllOl', 
to 0.. person not n llutive, 

The Governor was to be empowered to couvert i\ 

sett ler 's r ight into a land certifica.te with tho incidents 
noted above, 

(ii) The COllcIJ.8siQllAl 0 1'dinanca, 

By section 8 no pl'Oceediugs sholl, wililiout. the 
leave of the Oourt, be ta.ken to give effect to :iuy 
concessiun unless it has been certified as vfI,lid Ly the 
COUl't; but tho Oourt is not, unless it sees good renson 
to the contrary, to wi thhold lea ve ill the ct'Lse of 11 

concession which is a sale of land. where such Lmd Me 
not, in the opinion of the Co\U't, been p\U'ahased for 
t he purpose of mining, timber cutt ing, or rubber' 
collecting, 

I t is necessfil'y t.o define the words (, eoncel>sion " 
u.nd ,. Court" j "concession means any writing whereby 
" any right, intel'est 01' propert.y in or over land, wibh 
<r respect to lUinenl ls. pJ"ecioul:! stones, timber, rubber, 
" 0 1' other pl'oducts of the soil, or t he option of acquir. 
II ing any ·such right, interest, 01' property purports to 
" be either directly or indireatly grunted or agreed to 
" he granted by u. nati,'e, but shaH not include (\;)1 

" nssignwen t of a concession as a.bove desoribed." 
The poiuts n.boat the definition se~m to be-

(a.) there roust be It writing; 
(b) the W\'iting must operate a~ a gran t or agree­

ment £0\ ' n. grunt of u;u interest in hwd or 
of flIn option to acquire suoh t'Lll interest; 

(0) i t is not every int-erest in lund that is within 
t he defini t ion, but one in respect of 

(i) mln.ern.ls or precious stones, i,e" 
miDlug i 

iii) t im her , r Ubber or other produots of 
the soiL 

The question at Olice Grises in a lawyer's mind 
whether uny, and, if so, whut, limitations should be 
pJllced on the expression" other products of the soiL" 
I believe I t~m right in surmising thll t a.t the date of 
the Ordinance timber and rubber were not cuH.ivnted, 
and the question ul'ises whether only products ejtUlcUnll 
generis,i,e., uncnlti\'uted, come within the definition, 
This is apparently the view of Mr. Giles Runt, 8e6 
Question 1346, but the Government hu..ve not acted 
on tha.t construction, but huve denJt with it as inclnd· 
ing interests for the purpose of agriculture u,nd 
arhoriculture. 

(d) The gl'l1ntor roust be a llu,tive, 
Nlltive includes all l)Ol'SOllB of A£"lean birth who 

u,re entitled by native custom to dghts in lund in the 
Colony, 

" Court" lUea.na a DivisioDII..l COUl't of the Supreme 
OOUl'b. 

By seotion S the Governor in Council is empowered 
to exolude from the operation of the Ol'dinnuce, 
subjp.ct to a.uy conditions whioh he moy impose. t\ony 
olttSS of non-mining conce~H::';(\nS 

By Order in Council' of t-he 11th april 1906 the 
Goveruor excluded (rom the Ol'dillnnCe every con­
cession gl'fluted fo)' the pmpoee of ugrionltul'e ol~of 
nrbo}licnltnro in respect of which certa,in conditions 
were complied with, These COllditiona were:-

(1) (rile concession mnst not involve mining rights, 
(~) It must be dnly stUrmped. 
(3) It must be duly l'egistered under the Land 

Registry Ol'dina.ncQ. ~ 895, 
(4.) It )\lust. if it is in respect of an n,rea exceeding 

one squ,ll'e mile, huve the consent of the 
Governo)' endorsed on it or on u certificate 
(tile) copy of it. 'rhe Governor is empowered 
to wj~hhold his consent without assigning 
Uruy l'eUElon. 

1< 2 
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The reRult seems to me to be that where the 
substantial object of a non-mining concession is 
agriculture or arboriculture, a concessionaire may, if 
he ca.n get the consent of the Governor, avoid the 
necessity of having recourse to the Court. 

Section 11 is of ca,pi tal importance. At the time 
the Committ.ee was appointed it ran as follows;-

No concession shall be certified as valid-
(1) Unless made in writing signed by the 

grantor or some person duly authorised 
by him. 

(2) Unless the Cow:t is satisfied that the proper 
persons were p!llllties to the concession, 
Rond that it ID!lIy be reasona.Ny presumed 
t hat they underst00d the n<lture nond terms 
thereof. 

(3) l[f obtained by fraudulent 01' other improper 
means. 

(4) If made without adequate valuable con­
sideration, r~gard being had to the cir­
cumstances existing at the time of the 
concession. 

(5) Unless all of the terms and conditions upon 
which such concession was made, which 
ought to have been performed, have been 
reasonably and substantially performed. 

(6) Unless the Court is satisfied that the cus­
tomary rights of natives are reasonably 
proteoted in respect of shifting cultiva­
tion, collection of firewood and hunting 
and snaring ga~e. 

Since the appointment of the Committee two new 
provisions have been added by Ordinance 16 of 1912. 

(7) If it grants OIl purports to grant rights to 
collect nartw'aPl produce other than tim bel' 
to the exclusion of natives. 

(8) If it graonts or purports to grant rights to 
remove na,tives from their habitations 
within the area of such concession, 

By section 19 the period of a certified concess ion 
conferring a n interest in land is not to exceed 99 years, . 
or conferring an option 3 years. 

By section 20 the area of a mining conce .. sion is 
not to exceed ,) square miles, and that of a.ny other 
con<*.ssion is not to exceed 20 squa.re miles. No indi ­
vidual or corporation is to hold mining concessions 
aggregating mOl'e than 20 square miles or other 
concessions aggregating more than 40 squa.re miles . • 

Section 21 confines the- owners'hip of mineral oil 
concessions to British subject.s, firms, or companies and 
provides that every concession and assignment of a 

'concession in respect of mineral oil is to be subject to 
t he approval of the Governor. 

The prooedure fol' obta.ining a cel,tific!llte of validity 
ill respect of a. concession is shortly as follows ;-

(a) The claimant must within six months from the 
da.te of the concess ion file notice of his con· 
cession with the R egistra.r of the Court of 
the Province within which t he subjeot-matter 
of the concession is situate. A notice is 
then published in the Gazette, affixed in the 
Court and served on the native grantors or 
one of t,heru, and also on such persons as 
the Court may direct. 

(b) The claimant must, within three mon ths from 
the date of fi ling his notice, file the documents 
on whioh he relies in support of his right to 
the concession. 

(c) Failure on the part of the clairoo.nt to comply 
... with the foregoing proyisions rendel'S him 

liable to a. penalty not exceeding 5l. for each 
day of defa.ult. 

(<1) As soon as the documents are fil ed, the Registrar 
is to fu: a. day not less than 3 mouths from 
~~~I~;ir~~~t~;.I'ing of notice, for the hea.ring 

(e) Provision is made ",hel'elly persons wishing to 
oppose the granting of fl certificfl<te may bll> 
made pa.l·ties for that purpose, 

(j) The Attorney-Genera.l, on t he direction of the 
Governor, may intervene and become a. party. 

(g) If a claimant makes default in filing his docu­
ments or in paying for service on the 
necessary parties the .enquiry may be struck 
out. 

(h) When an enquiry is called OD a,nd the parties 
appelLl', the matter is proceeded; with in 
ordinary course, but should the Comi deem 
it necessary, it may relluire the boundaries 
of the land affected to be surveyed at the 
cost of the claoimant. 

(i) In case the claimant does not appear, the Court 
ma.y postpone the enquiry or it may for good 
reason proceed with the enquiry or strike 
it out. 

(d) In case the party opposing does not arppea.r, the 
Court may postpone the enquiry or may 
proceed with it. 

(k) In case DO party appears the enquiry is struck 
out. 

(l) Where a.n enquiry has been postponed and no 
date is fixea for its coming before the Cow-t, 
the Court may of i~s own motion or on the 
motion of the Attorney-General fi..:I a day 
peremptorily_ 

~m) When the Court ma.kes its finaJ order it may 
modify the terms of the concession and 
impose conditions with respect to the issue 
of the certificate. In particular it may 
r~duce the term to one for which a. con­
cession may be la.wfully granted and where 
the a.rea o£ a concession is greater than 
allowed under -the Ordinance, it may declare 
the concession vaJid in respect of suoh legal 
area as may be selected by the cmimant and 
void in llespect of the residue. 

(1t) When a·n enquiry is struck out, a period of 3 
months is given within which it may be 
replaced on the cause list; but if it is not 
so replaced, then the concession is deemed 
to have determined and all liability in respect 
of future rent shall cease. 

Seotion 16 provides for the requisites of a certificate 
of validity. It must oontain inter alia a statement or 
any limitations, modifioa.tions and conditions imposed 
by the Court. 

Section 15 requires r~aistration of the certificn.te 
under the Land Registry Ordinance, 189., 

Section 17 provid e!<- for t he ca·Sf! of a ('.oncession 
being declared to be in whole or in part invalid. In 
such a·n event an order may be made for the repayment 
of n.Dy considerabi:on previously paid. 

Section 13 provides a procedure whereby, on the ap­
plication of any per.son a.ggrieved or of the Attorney­
General, the CoulJt, on the breach of a.ny condition, 
ma.y determine a concession, may order. trhe conditioll 
to be complied with, and a.wa.rd dama.ges fOIl nOll­
compliance, or make any other order which seems just 
to it. 

Under section 25 the Court may, with the consent 
of the parties to a certified concession, add to 0)' 

otherwise modify the terms of the certificate of 
validity, but, strangely enough, there is no provision 
l or the registration in t.he Land Registry of the 
modification. 

A certificate of 'Validity when granted, is, under 
seotion 23, good as against a,ny person cla.imi.ng adversely 
thereto. 

Section 26 provides that rents payable under any 
concession to a native sha.ll be paid into a Go,'ernment 
Treas~, and the latter part of section 23 provides 
that, in the event of the land the subject of the con­
cession becoming or being decla,red to he the property 
of any person other. tha.n the grantor na.med in t,he 
certificate, the COUl't shall endorse a. st&temeut to that 
effect upon it and send a. copy to the Treasurer. 

A cerbified concession may be transferred, eithe'l.' as 
a whole or ill part, without other formalibies thUo11 
(l;U instrltDlent registered under the La,nd Registry 
Ordinance, 1895, and stamped with n duty in additio'll 
to the ordinary stamp duty. 

Sections 27 and 28 deal with prospecting and 
:m.ining lioences. 
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A.. p~·ospec.ting licence (which pUl'por t.s to give 
perlUlssloll to prospect genero,lly ,; within the Gold 
Coast Oolony ") may be gl'u-uted by the Governor, and 
a.ny person prospecting without such licence, nnless he 
is prospecting on lamd'S in res.pect of which he bolds 
a. mining licence, is guilty of un offence, and lia.ble to H, 

pena.Ity. 
A. mining licence is grnnted by the Governo'!:, [Lud 

g ives permission to mine within a limited. area. Any 
person (other than" native mining according to nath'e 
custom) carrying on mining without being the holdel' 
of a concession and of a mining licence is guilty of au 
offence and liable to a ~nalty. 

There is a provision ena.bling the Governor to gmut 
a. luining licence to So concessionaire pending the 
granting of a certificate of validity. 

Sections 29 to 48 inclusive deal with duties which 
are cha.rged iu la.vour of the Government on the 
profits ~ade in respect of. the working of a concession. 

Section 54 empowers the Governor to fuLke posses· 
sion of a.ny land in respect of which a certificate of 
validity has been grunted, if it is I:eq\lil'ed for the 
purpose of any works or objects-of pl!blic utility or 
convenience. The only compensa.tion pay8lble is wha.t 
the Court may deem reasonable in respect of dis­
turbance of, or intel'ference with, the works or im· 
provements erected or made by any h older of t he 
certificate. 

B.-The FO)'est Ordinance, 1911. 
This Ordinance, although pa-ssed by the Legislative 

Council, has not been brought into force. As its pro­
visions are under the consideration of the Committee, 
I do not propose to deal with it in this memorandum. 

m.-Regidl'ation of Insflrwments affecting Lana. 
The Land Registry Ol'dinance. 1895, es~blished a 

registry at Accra. and other plaees, in which instru, 
ments a.ffecting land may be registered, The systeul 
under it is not registration of title, but registration of 
deeds. It is unnecessary to state the mode in which 
registration is affected, but I will s~.te shortly its 
effect. 

There is no provision, as phere is sometimes in 
similar legislation, tha t a,n uru'egistered instrument 
shall not be received in evidence and section 20 
expressly states that registration is not to ClU'e any 
defect in any instrument registered, or coufer upon 
it any effect or validity ,,.-hich it would not otherwise 
have had. 

By sections 17 a.nd 18 as against other documents :-­
(1) a will registered within be prescribed period 

from the death of a testator takes effect 
as from the da te of death; 

(2) any other document l!~gistered within the 
prescribed period from its execution takes 
effect as from its date. 

(3) Any document not registered within the 
prescribed period takes effect as from 
the date of registration. 

Every instrument registered (except a will) is to 
contain a description (including a statement of boun­
daries, extent, and situation) of the land affected by 
it and if it contains a plan, the registrar may require 
a copy of it to be incorporated in the regist~r 
(sections 6 and 12). 

IT.-Acquisition of Landfor Public Purposes. 

This is regulated by the Public L ands Ordina.nce, 
1876, which empowers the Colonial Secretary-to ta.ke 
any lands required for the service of the Colony. Such 
" reasonable compensation as may be due to the 
owners" is to be paid, and in case an agreement is . 
not come to the amount of compensation a.nd every 
case of disputed interest or ti1l1e may he settled by 
" any of His Majesty's Courts having jurisdiction to 
determine as to the ownership of such lands." 

There is provision tha..t compensation is not 'to be 
:l.warded in respect of unoccupied lands, and any lands 
are to be deemed unoccupied where it is not proved 
that beneficial 118e" for cultivation or inhabitation or 

," for collecting or storing wa.ter, or for any industrial 
" purpose, is or has been had during the lives of any 

" persons cltlimiug interest therein 01' of t he ilu~t 
'; im mediate ancestor 01' predecessor of such person .': 

'V.-E~(Jcl.d,ion against, Latna. 
It jndgment is g iven for It. sum of money, it nlt~y 

be enfor ced by fL,ttricblllGnt urnJ sa.le of propel·ty of tlH:: 
pm·ty against whom the decree is made (0. 44 1'. 5), 
'fhe attachm.ellt is by writ of .Ii fa, uudel' which, if the 
defendant ba s Dot sufficient mo\'able pl'operty within 
the pro\'i nce in which the judgment Wfl8 issued , it 
is the duty of the Sheriff to reali se the debt ont of 
the mova ble property situate outside the province, 
01', if the plai.ntiff prefers it, out of the immova,.blv 
property of the debtor (Ib id. 1'. 1'1). 

In order to complete execution against }n.nd, the 
Sheriff issues a, wl'itten order prohibiting the judg ment 
debtor from alienating, a.nd other persons from receiv· 
ing, t he property by sale, gilt or otherwise. The Sheriff 
may Il..lso, by dire~tion of the Comt, take and retaill 
actual possession thereof (0.45 1'. 10). The Court may 
a.ppoint a manager to receive the r ents or may post.­
pone the sale of the land to enable t he debt,ol' to mise 
the money by mortgage (Ibicl. r. 22). 

If a.ny cIa.im is preferred to or objection offered 
aga,inst the sa Ie of lands taken in execution, the Cow·t 
shall proceed to investigate the title, and if it shall 
appeal' tha.t the land was not in the possession of tbe 
del)tor or of some person in trust fOl' him, or that bein~ 
in his possession, was so not on big account or as his 
own property, the Court shall release the property (Ibid. 
r. 25). Any saJe may be made by the Sheriff or 
Registrar, as the Court directs, but in default of any 
dircc;tion sha ll be made by the Sheriff (Ibid. 1'. 27). 

Fow'~een days' public notice must be given (Ibid. 
r. 28), aLlld after sa.le 21 days is given for any applica­
tion to set aside the sale .. on the ground of an.Y 
" material irregularity in the coudnct of the sale" 
(Ibid. r. 31). 

In case no . such application is made, the sale is to 
be deemed absolute and the Court gi\'es a. certificate to 
the effect that the purcba.ser has purchased the right 
title and. interest of t he debtor in the property sold 
(Ibid,. rr. 32 and 34). 

To carry out the sa.le the Cow·t may put tbe pm­
chaser ill possession of land in the possession of the 
debtor, or, where the land is in the occupation 1)£ 
persons entitled to occupy the same, it may order 
delivery to be made by aflhing a copy of the certificate 
of sale on some conspicuous plaue on the land (Ibi!! . 
r .37). 

The general principle is that notbing can be sold 
under a writ of execution except what the debtor biro. 
self could have sold, and it was on this principle that 
lYIr. Justice Macleod in 1885 decided the case of 
Quassie'V. Ansafu, F.C.L. 243, when he held tbat a 
certificate of purcbase only conveyed such a title as the 
execution debtol' had. From this it follows that jf 
stool o~ family land is taken in execution for a private 
debt, It may be recovered by the persons entitled 
thereto, either by interpleader before the sale or by 
action afterwards if there is no improper delay or 
laches in bringing the action. I ha.ve found no case 
dealing with this matter in its application to stool 
land, but there is a series of cases sbowing that family 
property cannot be seized for t he private debt of a 
member of the family, a.nd that the Court will stay 
any sale ha.ving this e.ffect (Halm 'V. Hughes, F.C.L. 
144 ; Tokoo 'tI • .A.si~a, F.C.L. 147 j and R118sell I' . 
Meffull, F .L.R. 119). 

. In this connection. I would refer to the answe:g; of 
811' W. Brandford Gnflith, lately Chief Justice of tbe 
Gold Coast, to Questions 14,369, et seq. 

The following note bas been kindly supplied to me 
by Mr. Willoughby Osborne;-

,. Sometimes the interest of a member of the 
family is ascertainable,;j e.g., he may own one 
undivided moiety. H such u..n interest wert' 
purchased under a fl· fa, the Court would enter­
tain a claim by the pm'chaser for partition if sucb 
were feasible. A register of family property 
would do a.way with most of the difficulties tha.t 
now arise." 

R3 
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ASHANTr. 

I. -Restl'ictions on .Alienation of Land, 
The Asha.nti Concessions Ordina.nce, 1903, a,nd othe 

rules under it a.ve founded u:pon the G 01<1 Ooast Can .. 
cessions Ordinance, but, as they were fr ~med in the 
light of experience ga.ined during'the working of the 
latter, there are some divergencies of importance. 

(1) Options a.re included in the definition of a 
concession, but it is expressly pr0vided tha.t ,future 
options with respect to minera ls or precious stones are 
to be a.bsolutely void and of no effect. 

(2) .A. concession caonnot be obtawed simply by 
negotiation with the Chiefs, hut must be acquired in 
conformity with the rules la.id dOWiIl in Schedule B to 
the Ord·ilUllD.ce. Section 51 prescribes heavy pennJties 
fol" the acquisition of a concession otherwise t han in 
accorda.nce with these rules. 

The procedure laid down is as follows :-
(a) Any person desiring a concession must a,pply 

to the Gover.nol' for. permission to obtain 
a licence to prospect. 

(0) R aving obtained tbis permission, hI"! will apply 
to the Ohief Commissioner for a licence to 
prospect in a definite loca1ity. If this is 
obt,a,ined, intim(lltion is made to the Cbiefs 
concerned. and they a..re instructed to give 
tbe necessary facilities. 

(e) A licence to prospect gives tbe Iicense~ power 
to remove" a sufficient. quantity oi quartz 
" or aUuvial gold or of timber, rubber or 
" other product of the soil to serve as 
<. specimens." 

(d) The holder of a licence may apply to the 
Chiefs of the district over whicb the 
licence extends for a c0llcession, and they 
are empowered to gra.nt it to the bolder 
of a licence, but not to a person not. hold­
ing a licence, to prospect in the loc<l.lity. 

(e) Notice of the application must be made to 
tbe Ohief Commissioner a,nd the Chiefs, 
and the applicant appear before him or 
the District . Commissioner. rrbe official 
then ascertnins whether the Chiefs are 
willing to grant the concession, and are 
prepa,l'ed to co-operate in the supply of 
laboUl' and so forth . The rent is then 
arranged and the terms of t,he agreement 
a re embodied in a concession whose 
execution is attested hy the Government 
Officer. A plan !lillsLapp~a.r on t he con­
cession, 

(/-) Several licences to pl'ospect may be issued 
for the sa.me locality, but a.pplications for 
concessions are dealt with in the order of 
their receipt. 

(3) If notices of a concession aond ot the documents 
in support a re not given within the prescribed period, 
then the concession is void (section 9 (2)). 

(4) No enquiry as to validity is to be held until t,he 
survey is complete (section 13), and f!llilw'e to pay 
survey fees for 6 months from the da.te of the con · 
cession renders it void (section 10). 

(5) When rent under a concession is not paid within 
6 mouths from its becoming due the concession 
becomes void (section 27 (3». 

(6) Notice of the determiul1tion of a. concession is 
'to be published i'u t he GIl,zette (section 26). 

(7) 1£ t he holder of a mining concession does not 
commence actuul miuing opera.tions within fh'e years 
(rom tbe dute of the concession, the rent under the 
concession becomes paynble and a further puyment is 
t,o 'be made to the Cmwn (section 50). 

(8) The pl'ovi&ion in force in the Gold Coast for 
fixing the date of a postponed enquiry is absent. 

H.-Registration of Insf/ru,7nents affecting Land. 
The Gold Coast Lal\t1. Registry Ordinance is in IOI'Ce 

in Asbanti. 

lli.-AequuiUo-n of Land fo? ' Public Pu,1poses. 
This topic is dealt with in section 33 of the Ashanti 

Administra.tion Ordinance, 1902, 
The Chief Commissioner mtlY take a,ny lund required 

£01' the public service. 

L ands taoken .for .t0w.nsbips or village sites or for 
Q,ny P':l·l'!~ose wbwb IS, ill the opinion of tbe Chief 
Co~mlSsl~mer, conducive to the health and welfa.re of 
the lnh~J)lta,~ts of aJD.y town or village are deemed to 
be acqmred .for the public semce, 

,The only compensation given is for growing' crops 
or .lD . .respect of dlst~ll'bance of or interference wit h any 
bwldlllgs, works 01' lmprovements on or near the land 
taken. 

THE NORTHERN TE&RITO&IEB, 

. The only Ordin3oIlce a.ffecting the aolienat.ion of 
rlg~t.;; over land, or, indeed the only Ordinance with 
w~bich [ n~ed deal, IS, the Minera.l Rights Ordinance, 
h)~4, It ~nt~'o?nces a. very eIabo.rate system under 
which an mdlvldua.l who ultimately carries on mininO' 
obtains- <:> 

(1) a non -exelusiv~ p~'o8'pecting liC{1lCe, 
(2) then, after l?rehml~y i:'rospecting, fL.n exclusive 

prospect-Illtg opvton, 
(3) then, ,h~ving p~'oved a.~d selected his ground, a 

'fW/"Il//,ng ophon, wblch enables him to erect 
machine~y b~t not to mine, and finally 

(4) when.t~e ml.~e IS fully equipped for working, a 
m'/,nVltg ltcence, t-he document under which 
regular mining operations are carl'ied og. 

The fees paywble under the various stages 
progress from Is. a square mile in the first 
to 40l. (~\>ith a further possible 101.) for the 
same urut, as also a duty on profits, in the 
last. 

(1) Prospecting licence. 
No one may prospect without this licence. Anyone 

wishing to obtain it must first apply to the Governor' 
of the Gold Coast for a recommendation. Armed with 
this,. he aopplies to the Chief Commissioner giving 
pa,rtlc~lars, of a g~nera,l nature, of the a~a in respect 
of whICh he applies. The granting or refusal of the 
application is in the discretion of the Chief Com. 

~~~sii~~:~en!,!i~~n~~ ~~~e~k~r~:!:~t~~:,or six months, 
I t is not a-ssignable. 
(2) Prospecting option. 
The bolder of a prospecting lice~ce may apply for 

this option over the whole or a part of the area 
in.eluded in his licenc~, The particulars required 8Jre 
of ratber a more speClfic nature. The option which is 
granted by the Chief Commissioner, with the approval 
of the Governor, confers upon the holder the sole right 
for three yea,rs of prospecting, but does not O'ive 
any p~wer to set up machinery for actual mi~ing 
operatlOns. '" 

(3) Mining option. 
The holder of a pl'ospecting option may, during its 

existence, apply to "he Chief Commissioner for one or 
more mining options over the laond included in his 
pl'OSpf'cting option, and the Chief Commissioner 
" shall" issue to the applica.nt the options for whiob 
he applied. The option entitles, during a period of 
three years, the bolder to further prospect &nd to 
set u~ buildings, ~achinery and works for mining 
operatlOlls, but he 1S not to commence actua.l mining 
operations, whether by orushing, dredging, or any other 
process whatever, on the land. 

(,,1,) Mining licen..::e. 
The holder of a mining option may, durin..,. its 

existence, apply to the Chief Commissioner tor a 
milling licence over the whole or any pru:t of the land 
comprised in his mining option. H satisfied that t he 
aoppliccut is in a position to commence actual mininO' 
opel'a,tlons with proper machinery the Chief Commis~ 
sione)' " shaH" issue the mining licence. 

This licence may be for a term not e:.ceeding 
90 years, and it confers on the holder the right to use 
or ocoupy the land only for mining purposes, This 
right empowers the holder-

(a) to construct roads, tramways, buildinO's, ma-
chinery for mining, and a,neillary pUJ~oses ' 

(b) to cut and fell timber for the like plU'pose; ada 
(e) to use the \vater from any stream, 
Some general observl~tions may be added:-

(1) prospecting and mining options ll,nd minin (7' 

licences are assignable with the consent i; 
writing of the Ohief Com.D::Ussit)nel'. An 
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assigulUelltmnst be stk1.Ulped and regist-ered 
in the Gold COllst in acoordance 'l\Tith the 
luw for the time beiug iu force there. 

(2) The rights conferred al'e in each case subject 
. to the existing rights of nny nil hive chio£ 

01' native person in respect of the laud. 
(3) Each docu ment lU'LY be ca.ncelled on n Oll­

paymeut of tbe rent or on breach of any 
of the duties o£ the bolder nnder the 
Ordinance; und 

(4) If dredging is cat'l'ied on in a river to which 
Tbe Northern T el'1'itories River Ordinance. 
1903, l"ppli~ then the requi.remen of thn.t 
Ordinance must be complied with. 

SOUTHERN N IGE&IA. 

L-C1'0W11 L wnd and its Alienati()n. 
(1) By the Nigel' Lands Transfer Ordinance (No. 5 

of 1906), with t he exception of certain pieces of land, 
a.nd subject to certain rigbts, all lands and rights 
within the Pl'otectorate belonging to the Niger 
Company, Limited, were vested in the Governor and 
his successors in office, in tr'ust for His Majesty. his 
h eirs and successors. 

(2) By the Crown Lands Management Ordinance 
(No.6 of 1906), whicb npplies only to the Centnll !lond 
En.stern Provinces. tbe Governor has the management 
of all Crown Lnnds, and m3y sell, lease, exchange, or 
othenvlse dispose of such laud~ as he may think fit. 
express validation is given to all disposi tions of land 
vpsted in the Crown by the last-mentioned Ordinance, 
prior to its commencement. 

Pow~r is given to frame rules as to the tel'IDS n.nd 
conditions upon, and subject to, which, and as to the 
fo rIDS of instrument by which Crown lands rua.y he 
a.lienated, but this pow~r ,vould appear not to hOive 
been exercised. 

(3) By t he L ands Ordinance (No.9 of 1907), no 
CrO\Vll grant or transfer is to he issued except in 
duplicate, one copy being 1il~d 'in the office of the 
Commissioners of Landfi. Every such document must 
be registered under the Land Registration Ordinance. 

(4) The Land R,egistration Ordinance (No. 15 of 
1907) provides tha.t every instl'ument executed after 
the commencement of the Ordinance, whereby land is 
granted by the Crown to any person or persons what­
e"er, shall be void unless registered within 60 days 
from its date. 

(5) The Crown Lands Ordinance (No. 13 of 1908) 
gives the Governor in Council power to frame rules as 
to the terms on which grants, leases, 01' other dis-
positions are to be issued . 

If grants are made. rents are to be reserved which 
are to be subject to periodical .revision every 30 years. 
Improvements are not to be ~ken into account in 
revising r ent. Rent on revision is not to e'Xceed by 
more tba.n 50 pel.' cent. the rent pa.yable in the pre­
ceding term. No grant is to be issued until the land 
has been surveyed. Rules as to agricultural leases a.re 
set out in the Appendix, p. 99. 

II.-RestJiction.e o'nAUenatian of Land. 
The ground covered in the Gold Coast by the 

Concession.s and Forest Ordinances is here dealt with 
by the Na.tive La.nds A.~quisition Ordinance (No.1 of 
1903), t he Mining Regulation Ordinance (No. 6 of 
1905), t he Milling R egnlation (Oil) Ordinance (No. 12 
of 1907), and the Forestry Ordinance (Nos. 28 of 1901 
and 14 of 1902). 

A.-Native LanchJ Acquisition Ordinance. 
Section 3 is as follows :-

(a) No alien shall acquire any interest . or right 
in or over any lands within the Pro­
tectorate from a native except under an 
instrument whjch has received the approval 
in writing of the Governor. 

(b) Any instrument which has not received the 
approval of the Governor as required hy 
this section shall be null and void. 

N.B.-.A.o alien means any person who 
is not a native of the Colony or Pro­
tectorate. 

Section 7 provides that no instrument is to be 
r egistered under th6 Lund Regisbra.tion Ordi.nance, 
\l~less it n,ppeu l's t hat tbe l'oaquil·e.d :~ppl'ova.l has been 
gl,'en. 

Scchlous 5 (loUd 6 pl'odde fOI' the expulsion and 
p,mishmellt of Holl 111ien in possession of muds wrong­
fully, 01' \Ulder co loul' of a.n instrument to wh ich the 
appl'o\' I1J of the GOyeruOl' has not been given. 

The schedule contains rules fot' obt:Lining the 
approval of the Governor. and provision is made to 
ena.ble the Governor ill Counci l to .empel·sede theso 
rules by others. 

Under the present rules the pl'ocedul'e is as 
follows :-

(i) The alien is to give notice to bhe District Com· 
missioner , togetllel' with th o names of the 
pa.rt ies, the llUl'poses , terms, and conclitions. 

(ii) The Distl'iet Commissioner then makes en· 
quiries whether the grantor is entitled to the 
intel'est or right to be granted, and wbetllel' 
t he grantee is a person of good character. 
and desimble as a resident or trader in the 
distl'int. 

(iii) If the District Commissioner is satisfied as to 
t he title and as to tlle character of the 
grantee, t he instrument is sent to the 
Colonial Secretary, and from him to the 
Governor. 

No pro\-ision is made in the rules as to the terms and 
conditions to be contained in the instrument •. except so 
far as these are embodied in the forms. These con­
template a leasehold tenure, and fsilw·e on the part or 
tbe grantee to behave in a quiet and ol'derly manner 
is one of the reusons enabling the grantor or the 
District Commissioner on his behu,l£ to i'e-enter and 
det~rmine the gra.nt. 

B.-The Mining Regulation Ordinance. 
The following statement is derived in part from the 

Ordinance, and in part from the scheduled rules, but 
it must be horne in mind that these rules are sn.bject 
to alteration by the Governor in Council. 

(1) Prospecting Licences. 
Licences are granted by the Governor to prospect 

for any minera l or minera ls within any lands which 
are the property of the Govel"llment, or of a native 
community. the latter expression being defined · a.s 
including any body of persons of African birth who 
are entitled by nathTe custom to rights in land in 
the Colony or Protectorate. These licences may be 
(a) exclusive, or (bJ general. 

(a) An e:tcl1fsive licence confers the sole right. to 
prospect for minerals generally, or for the mineral or 
minerals mentioned in the licence, within the lands 
named therein (not exceeding 500 squa.re miles), for 
such period not exceeding three years ns the Governor 
thinks fit. 

It is provided that where such licence is limited to 
a particular mineml 01' minerals the Governor ma.y 
grant over the same area prospecting rights in respect 
of other minerals. 

An exclusive licence is assignable with the consent 
of the Governor. 

tb) A gener(tl licence colliers the right to prospect 
for minerals generally, or for the mineral or minerals 
mentioned in the licence, within the aorea. described in 
the licence, £01' the period of one year. 

.A. general licence is not assignable. 
No licence is to be gl'anted to prospect upon any 

lands which are the property of a na.tive community 
without the consent of the na.tive authority. J 

Native authority is defined 8-S tbe Native Councli 
duly constituted uuder the provisions of the Nati"e 
Councils Ordinance, or the Native Courts Ordinance, 
for the district 0 1' Province concerned, 01', jf there be 
no such Native Council, the chief or other person or 
l;lody of persons entitled uuier native custom to dea.l 
with the common lands, or lands which a.re the property 
of a. native community. 

Applicu.tion for a. licence over lands the property 
of a na.tive community is made through the Dist.rict 
Commissioner, who submits it to the chiefs of the 
district, and reports on his act ion, 

R 4 
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'lThe rights c01uerred by w licenc.e a.re :-

(a) To ell:tel1 upon a.DY la-nds named in the 
licence; 

(b) To dig n,na mine on anl}" such la,uds, arnd to 
di:edge any stream or pool so fa,r as may 
be necessa 1'y ,fOIl the purpose of pllospectillg; 

(e) To construe'll ru caomp on any unoccupied [and; 
(d) To talke firewood from any forest land for 

domestic purposes; a.nd 
(e) To take watien :£rom a·ny stFeam, spring a.nd 

pool, or. well, not private preperty, for 
aomestic . purposes or for the pm'poses of 
!prospecting. 

~2) Mining leases. 
Mining ca.n only be ca.rl'ied on upen larnds the pro­

perty of the Q.ovelmment: under IV lease foroID the 
Govemo», or upon ~ands the property of a nati,ve 
community under a lease granted by the proper. nwtive 
authority and approved by the Governor. 

Although the C0nsent of a natbive aut:hor.ity is 
required to licences or leases of their property, the 
Ordina,nce oontains in section 21 a provision to deal 
with cases where a refusal is unres 'Jna.bie and detri­
mental to the interests of tihe c0mmunity. 

If the nolder of w prospecting licence wishes to 
obtain a mining lease. he marks off the area over which 
he desires a lease rund arpplies to the Governor through 
the Colonia.l Seclleta'1:Y, , 

The holder or a licence who first marks off a,n area 
a.nd applies ror a lease bas a prior right, but the 
Governor has power, without assigning alll}' reason, to 
refuse to grant or give his ajpproval to a- lease, but iil 
he approves the a.pplica,tion is forwarded to the Dis­
bl'ict Commissioner, wbo submits it a.nd the lease to 
the chiefs of the community. r£ tbey a.pprove the leas~ 
is executed by t hem in the presence of the District 
Commissioner, who attests the sa.me. 

The following pr:ovisions are of importance;­
(i) No Jease is to exceed 60 years. 
(ii) The area shaH not exceed 5 squa.re miles 

where minerals have not been found within 
10 miles of it, or 1 square mile where 
mineraols haNe been so found . 

(iii) The aggr:egate extent of area. to be held by 
a.ny person in his own right or join,tly wit}l 
others is not to exceed 20 squa.re miles 
where minerals ha.ve not been found within 
10 miles, or 3 square miles where minerals 
ua,ve beeu so found. 

The rights of n, mining lesse-e~7tS stated :--
(a) To enter upon a.ny la.nds nttIlled in his lease; 
(b) To mine s~ch mineral or minerals as are 

na,med in his lease. arnd for hhat purpose to 
make all necessary pits and shafts; 

(c) To erect, construct a.nd mainto,in houses a.nd 
buildings for the use of his agents aond 
workmen; 

(d) To erect, construct a,nd maintu,in such engines, 
ma.chinery, buildings acrId workshops :1nd 
other erections, as may be necessary or 
convenient; 

(e) To deposit rubbish produced in mining; 
(f) To make watercourses and ponds, daolus a.nd 

reservoirs, and to divert and use any wa.ter 
on or flowing through the Janel n.amed in 
the lea.se; 

(g) To cut such trees as may be necessary for the 
purposes of obtaining wood for ca.n-ying 
on lllining and for domestic purposes; a.nd 

(h) To construct and maintain a.ll such Mtllways, 
tramways, roads, communications and con· 
veniences as may be necessa.ry. 

A lessee may assign his lease, with t he consent of 
the Governor first had and obtained. , 

Section 16 should he noted; it is as follows ;­
Notwithstanding the grant of a,ny Ecence or lease, 

any rir.rhts of collect,in~r produce, cutting timber, 
gather~g firewood, hunting. using water, farrming or 
any other rigM exercised by any nnrtive in and over the 
la,nds subject to the licence or lease may continue to 
be exercised by snch naotive, if !l.nd so long as such 
loight can and shall be exercised without inwrferillg 
wIth -the rights coruelTed upon the holder of the licence 

or lease by this Olldinance or amy rules made there­
nnder. 

Before entering upon cultivated lands or damaging 
RoUy ibouse, building 01' erection, a legsee is to give 
no~ice to the District Commissioner and to pay compen­
satlOn, WIldno licensee or lessee is to cut down or permit 
to be cut do,~ £louy mahoga.ny or othelT timber tree, or 
shea but~r, pallm o~l, palm nut, rubber, or other pr.o­
duce-be£lol'lng tree Wlthout the consent of the J)isti:ict 
Oommissioner and of the owner. 

Special provision. is made against polluting 
divel:ting running water, 

G.-The Mining Reg,""U"" (Oil) OrtUna"",. 
'Fhe lUaIm principle of this 0rdinance is Government 

c0Iitrol for Impellia.1 pUl'p0Ses. Mineral oil can only 
be worked in districts prodaimed by the Government 
as oil rureas a,nd w'hirJh they a'Fe empowered to purchase 
£l1om D8Jtive communities. !F0r the first four years 
a£ter the commencement of t·he Ordinance there is 
provision £01' ehe g)'alnting by the Government of 
licences to drill and work minel"al oil amd leases, but at 
the expiration of tba~ JJeriod only holders 'Of leases 
from Government £lore to work such oil. ' 

Provision ~s made that all licensees a.na lessees are 
to 'be British a.nd the Government have a right of 
pre-emption over crude oil and alll its plloducts. No 
lease Qs to exceed 50 years. 

D.-The Foresf/ry Ordtinanu. 
This Ordinance a·nd the r.ules under it prowde for 

the constitution of rorest reserves and for the regulation 
OE the cutting of tixp.ber and the collection of rubber 
both in the reserves formed under it and on" native 
lauds." i.e., waste, fOl'est and other lands at the 
di.gposarl of a native community a.nd not being the· 
priva.te property of any individual. 

.As expla.ined by Mr. Thompson on page 140 of his 
report, measures of protection to areas outside forest 
reserves are "of a tentative na.ture a;nd are only 
" necessary till such time when the best forests and a. 
" sufficient extent of wOuded land ha.s been plaeed 
« under the i'Ybtensive protection afforded by reservation. 
" Reser1Je8 are the permanent estates from which the 
" demands for forest pr.oduce will have to be met in 
" the future, and they therefore require dUfel'ent 
" treatment from the genera1lly prptected a,reas, which 
" laott.er 3!re only protected in order to give sufficient 
" time within which to complete the selection and 
" reservation or the forests that it is considered 
" nec'easary to marna&~ solely as estates for the supply 
" of forest produce." 

Forest reserves ma.y be formed eit·her on wha.t may be 
compe.ndiously terme&Crown lamd, or on la.nds belong­
ing to na.tives or to a native community, which. or 
:vights over which, have been acquired by the Governor 
by agreement. They a,re constituted as such by a,n 
onder of the Govel:nor after a procedure having for its 
main object the enwbling of a,ny person or community 
claiming a·uy right over the land, to be formed into a 
reserve, a.n opportunity of proving the right Any 
rights which are proved a-re recorded and if it is 
deemed advisa.ble they may be extinguished a.fter their 
voluntary or compulsory acquisition by the Governor. 

The preser,'a,tion of ~eserves is stringently safe­
guarded and produce can only be collected there under 
licence. 

In a.ddition to the sa.fegua.rds peculiar to the ' 
reserves the Forest Department, as stated a.Dove, has 
considera:ble powers over the cutting a.nd collection of 
timber a.nd rubber both in reserves and on native 
lands. 

i.-Taking of ffi'mber. 
Timber for export may he taken by t.he holder of. a 

licence or by the owner OE "the land on which the 
timber is growing. 

(1) Timber licences. 
These licences take the place of tim bel' concessions 

on t he Gold Coast, a,nd it 4s t herefore desirnble to st.a,te 
briefly the mode in which they ilrre graonted and their 
eifect. 



DRAFT REPOn T, ETC', 137 

A licellce cnn ouly be grnnted wibh the conseut of 
Governor. A,pplica,Hon for tbis consent is made in t ho 
first instanoe to the Provincial ForGst. Officer, nnd a.fter 
passing tht'Ough the hands of the Pl'o\'inoiai Commis­
sioner, the ConscT\'ll"tOl' of F orests and t he Oolo»io.l 
Secretary, it is loid before t he Governor. 

A. licence tn.kes the form of a. grant by tbe owner 
of t he sole and exclnsi\10 right to take trees of fL 

specified kiud on a. certa in area. It is for !L term of 
fhTe years with liberty of renewa.l for pel'iods of two 
years, but t,llere is a. provision enabling the Governor 
to fix a longer term where the licensee expends capital 
on the construction of tramways, monorails or other 
works. 

A.n investiga.rtioll of the titIeof tbe gl'n,ntol"s is made 
by th~ Pr(wincial Commissioner , oud in cnse of doubt 
t he advice of the Attomoy.Genern,} is called for. 

The terms of the lil'ence ore settled by the Pro· 
"lucia! Forest Officer . and the document is executed in 
the presence of the District Comuli.ssiouer. No licence 
for on areu, exceeding 100 squure n iles can be made 
except with the consent of the Seru'eta,ry of St.:tto. 

The rights of a licensee n,re set.. out 1.1\ Rules 7 and 
2·,1. of t he Tim bel' Rules; they coni'er-

(a.) The right to ~ell and carl'y away the species of 
t rees na,med in the licence, but no exclusive 
right to the use of roads, wa.terways and 
!rontn~es within the area. The Governor 
has, however, power t;.) grant au exclusive 
witter frontage. 

(b) The right to dig and set up pits, stages and 
erections, and to mtloke such l'oads and ways 
as may be necessary for dressing aud ca.n:y· 
ing away timber. 

(c) The right to erect such houses, offices, sheds 
and other buildings as are neCeSS(H'Y for the 
l'eSidence aod use of his agents, workmen a.nd 
sel ... ·fI,utS. 

Eut the holder of a li cence is not to damage 01' 
allow damage to be done to any rubber or other trees, 
undergrowth, or crops other t ha.n such damage as is 
incidentaol to an(1 unavoidable in the exercise of the 
rights conferred by his licence. 

No part of the land is to be farmed un Coil the con­
sent of the owner and of the nearest Europea.n Forest. 
Officer has been obt.ained. 

The taking of t,imber under the liconce is safe· 
guarded by stringent. rules. 

A licence is only transterable with the cousent of 
the G-overnol' ill 'n·iting. 

Fees are payable on application for aud on the 

~l~;:~~~~~~ a li~a~~e~:~~:ai;~!~e~~~d ~~)~'~~~s 0: ~~i~ 
by the District Commissioner to t he gra.ntora of the 
li cence. J 

(2) When t imber for expod; is tarkel,l by the owners 
cf land, they are required to pa.y royalti~s on the trees 
felled at a lower rate than thu t, to which licensees are 
liable, and to comply with certa in conditions. 

(3) The owner of land end any person with his 
consent is permitted to fell timber for su le £01' use 
locally, at a se-al e still further reduced. 

(4) The owners of naotive lauds in respeot of which 
no licence has neen granted, a.nd pe~'sons authorised 
by them may, with t he consent of the nearest Com. 
missioner or European Forest Officer , ta,ke timber 
required locally for domestic, agricn1t.w-al 01' other like 
purposes or for the construction or r epail' of canoes, 
vessels, buildings, hridges, tramways, railways Or otha' 
like work, but not for sa.le. 

E.-Collection of Rubber. 

R ubber ca n only be collected under a licence £01' 
the granting of which the proposing licensee must 
show a competent knowledge of the propel' method of 
tapping trees and preparing l'llbber. 

A licence, wbich is not t)'ans£erable, confel's a right 
to collect rubber on the l'esen 'es and on native lands 
in the distric t for which- it is granted, but It licensee 
wb. is not a member of a native commuuity of the 
district 1188 to obtain the consent of t he head chiefs 
of the community t o the collection hy him of rubber 
on the lands beloll~ing to sn~h cornmtJni ty, 

U 31,2. 

A feo is pa,id on overy lioenoo /lind oommn bed 
rOYll lties are chnr'ged to OV01'y licellsoe who is not tl 

membor of t he nnt i,'o comm unity of tho district, 
Rules oro lnid down as to the mode of lapping Hnd 
othor mu tters, and !L breaoh l'elldel's n. lioence lilLblo Lo 
foriei t W'e. 

With l'eglll'd to tho W estern Province, thero is fln 
express provision iu section 21 ot the OrdiIw nco t hn t 
no rule or ordor is to como iuto force in IIny distl,jct or 
P rovince to whioh the Na.tive Counoils Ordinnnce (Ull 
Ol'diuflnce, as we have seen, u1'1>1iclLblo only to tIle 
W estern Pl'O\'ince) npplies, unless the Slllne shlLlI huve 
been I~pproved by the NlLtive Conncil dnly ('ollstitntecl 
in accordance wi t h the prO\·isions of the sllid Ol'dinonce 
for t he distriot or Province IdJ:eoted thereby. rl'h~ 
FOl'est Dept~J1t.ment huyc found t his provision irksome, 
but without some snch appro",, } it. is difficnlt to Sl;e 

how the luw could be enforced, in some purts of t he 
Pl'OY1n Ce at nny l-ate, for jru'isdiction in oriminnl 
mlLtters other than murder Ilnd tnnnsln.ng hter is, so far 
as nn,ti\'es n.re conct::rned, reserved to the nntive tri· 
bunals in Egbah~nd , Ibn,dtlin , Oyo, lie Ilnd Ijebll Ode, 
und the genol'U,l lnws of Southern Nigel'ia do not seem 
to be binding on these t ribunals. 

ill.-Regi8l/·ation of I nst,"u.mwnls ctffccUng Lancl. 

This is dealt with by t he Land R egistration Ordin­
a.nce, No, 15 of 1907, fl.n Ordinance on the lil1 es of 
the Gold Coas t Land R egislwy Ol'dinance. Wbn,t ha s 
been said with regard to the la.tter arpplies to Southem 
Nigerin, und the ouly provisions to which reference 
need be made Rl'e :-

(1) Section 6, which provides t hllot no ins trument, 
other than 0. will aJl'ecting land, shull bo 
registered lIDless it coutn.ins f\ proper 
description, und a lso a plan of t he luud 
affected by such instrmnent. 

(2) Seotion 12, which ena cts thnt every instrnment. 
executed nfter the commencement of the 
Ordinance whereby land is g ranted by 
natives to any persoll or persons otbe)' than 
natives, OJ: by the Crown to any persoll or 
persona whatever, shnll be void unless 
registered within 60 days from its date, 

IV. -Acquisition oj Lundfor tlte Public Sel-vice. 

This is regulated by the ..I:'llblic Lands Ot'dinanco 
(No.5 of 1903). I n case of dispnte the compellSIttion 
to be paid is nssessed by the Supreme Court , bu t no 
compensa.tioll is to be given in respeot of unoccupied 
land. 

V,-E:r:ee:ution against Land, 

' ""hat has been written with regard to the Gold 
Coast a.ppUes to Sonthem Nigeria. 

The follow ing note, kindly supplied to me by 
Mr. 'oVilloughby Osborne, iUllstmt.es It- poinl, of pl'nctice 
in the working of this moJe of execut,ion :_ 

,. I t is open to argument ",helibel' a wTit of 
fi fa is!l;ued in t he Colony can be executed in the 
States of the Western P rovince, where there lire 
treaty jl.ll· js(lictions. I have di rected the Sheriff 
not to levy in E gbala.nd un a juclgment obtained 
in Lagos, as I question whether the Egbalaucl 
judicial agreement gives this jurisdiction," 

S I ERRA LEONE. 

I .-Cro wn 01' Public Land aml its Alienation.. 

This. topic fignres but slightly in Sierla. ! ... eo11o 
L egislation. 

Colonial Crown land is dealt with by the Crowll 
Lands Conservancy Ordinance, 1902, under which 
licences to occnpy and use Crown lund may be grunted 
or a term of 4 yea 1'8. 

It would seem, however, tu'lt Ol·owllgra.nts are mnde 
for a longer period, bhe Registmt,ioll of Instruments 
O\'dinance, 1906, pl'oviding that evel·y Crown Grant 
un.less registered within one yellr of its date, is to b~ 
VOid. There does not seem to he !lily legislation simila r 
to the Crown L unds Consen·ancy Ordil).lulce reJati't'e ~o 
State land in t-he P J'ot ectorate. 

fi 
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n.-Rest?ictions on. AiUenation oj L,a;n,d, 
A.-CQ1WeRai()Yt$ am.d PTotectorate Native Law 

OTa/inam~es. 

Though the evidenee shows tha.t thelegisla.tion with 
regard to the aliena.tion o£ la-nd works well in practice, 
yet, as this legisllllti(CID , whi~h is generaUy atpplicable tlo 
0010ny a.nd Protectol'wte aJlike, a..pJ?ears on the pages o£ 
the statute hook, it is very complicated. 

wn ]902 the Concessions Ord'inance, 1902 (No.8 0:£ 
1902), an Olldinarnce 011 the lines of the Gold . Ooast 
0':mcesslOlls Ordinance, 1900, was passed. It dId lDot 
remain long in -this form, for in the next year 0rd)ua!llce 
No. 18 of !l903 W1l.S passed, which brought the law 
into practicallly the srume £or.m as the Ashanti Con­
cessions Ol'd'inaonce, 191)3. Fol' example, t·he rules 
requiring an intending concessionnau': to r~,ceive tbe 
permission of the Govelmor to obtam a licence to 
p1-'ospect and providing tba,~ negotia.tions sbaH, go 
througb the IDistrict CommiSSIOner, wer.e bl'oug.bt mto 
force. ~ fact what has been said as to the Asha.nti 
Ordinaonee applies genera.py to tbe laow as it! was in 
Sierra. Leone a£ter the Ordinaonce of [l90S became law. 

Pa.rt nI. of the Protectora.te Native Law Or:dina.nce, 
1~05 is headed" Settlement of Non-natives on Na.tive 
Lands." I would summa,rise the provisions o£ this 
Part as follows :-

(1) .A. person not (1 member of ~he triba.l community 
may obtaoin £rom the tl'iha.l auth.ol1.ty a "lo~" o~ l~nd 
on which to 'build a house o£ natIve coustructlOn paymg 
to the P a.ramount Ohie£ a fixed sum which exempts him 
from making customary pl'ese~ts arnd oDrom workin~ on 
the roads but not from obserVing 'tbe locarl regulatIOns 
with resp~ct; to keeping the lot in sa.nita.ry conditi~n. 

(2) .A." lot" for the purpose of erecting. buildings 
oE a permanent cba,racter may also be obtwmed from 
t he tvibal a.ut-bm'ity. It must be by deed stating the 
annual considera.tion, the object for whicb the lot is to 
be used, the dUl'a,tion of tbe gra.nt a.nd ,; whether or 
" not the interests of the settler or gra.ntee may be 
" assicrned, or, in the event of death, is intended to 
" dev;\ve on his heirs, administrators or assigns." The 
deed is to be a.ttested before the District Commis­
sioner and must be registered in the office of tbe 
Registra.r. General. 

N.B.-" Lot " mearns an area equal to the area 
which, in the town or pla,ce where allotted, would . be 
considered sufficient for the compound of one who IS a. 
priu<}ipaJ. a.dviser to the Chie£. 

(3) Section 31 provides tbat 110 . set~ler shall occupy 
any la.nd save a Jot gl-anted as. aforesaid ~less he has 
obta,.ined the consep.t of the t1'lhal authOl"lty to oc~.npy 
such land and arlso 'the consent·of the Distri0t Com­
missioner 'in cases in wlrich such consent is requil'ed. 

The consent of t.he District Commissioner is not 
stated io be required in any specific cases, but section 32 
isasfollows:-

The consent of the District Oommissioner shall not 
he required if the terms and conditions of the 
occupation o£ suoh land comply with all of the 
following pro \'isions :-

(a.) If the areB! occupied is within 500 yards of 
the Ohie£'s compound, such a.l'e~~ shall not 
exceed 5 acres; and the arnnua l rental 
shaH be at the rate of 38. for the first 
acre a.nd of 5:;. for each o£ the remainiug 
acres .. ; and it shaH he a further condition 
of such occupation that the la,nd shall ue 
kept in continuolls cultivation. 

(b) If the area. occupip-d be situated at a greflltel' 
distance from the Chief's compound than 
500 ya.rds, snch area sha.ll not e~ceed 

!~ .:l~~e~~~u~f ~:~ .::~~~:~ t'~~~ si~a!~~l~ 
be a further condition of such occupa­
tion that the ,laond shall be kept under 
cultivation. 

(c;) If t~: ~~~l~~', ~d fse~~~a~Ssj~!b~:inate 
(4) This pa.rt aopplies to the :protectorate and to a 

part of the Sherl.Jro district of t he Colony. 
(5) Tbe scope. of this part f\lppears ~o me to be of a. 

resbicted nature, and scu.l'cely a,pphcable to large 
planting conces8ions, as, iOl'ins.ta.nce. to an English 

compan:}'. It is intendedt'o apply to "settlers," i.e .• 
persona, European or otherwise, not subject to tbe 
tribal 8Jutnority, and the idea. of settlement would 
aoppea.r to impl'y personal occupation. 

The Concessions Amendment Ol'dinance, 1906, is of 
capita.] im,portarnce. . 

Section 2 1?l·ovides that ,. no Chief shall have p~wer 
,. to alienate land for purposes oil cultivation except 
" under the provisions of this Ordinance and of 
" Paort III. of the Protectorate Native La.w Ordina.nC6, 
" i905"and IIlO gvant or other disposition of land for 
" the pw:pose o£ cultivation, except such 0.8 is made 
" un.der th~ provisions of Part ill. of the Ordinance 
" afol'esa.id, shall be made by ~ny cruet without the 
" assent o£ the Govelnor." 

Section 3 provides that the Governor is not to 
assent to an:r such grant or disposition :-

(1) When the gl'a.nt or disposition is of an area of: 
1,000 acres 01' under, unless he is satisfied that it is for 
the benefit of tlhe chiefdom. 

(2) Wihen tbe gllant or disposition is of a hlrrger 
area, unless he is satisfied that it is for tl-he 'benefit of tihe 
w'ho1e counory, a.nd either tha.t the tribal admin:istra­
tlion will not be destroyed or injw:iously affected by 
such grant or dIsposition , or -that adequate provision 
is made by the terms of such gra.nt 01' disposition or 
otb~rwise for. tbe administration o£ 1Ihe wrea granted, 
by ot.her mea.ns tba.n the tribarl system. 

(3) When the grant or disposition exceeds 5,000 
acres, without the consent of tihe Seeretary of State. 

(4) Unless a. certiifica.te signed by tbe District 
Commissioner o£ tbe consent o£ the principa.l men is 
produced, and the terms of tlle grant or disposition 
are put into writing a.nd signed by the pa.rties and 
contain certain particulars, a.m0ng ot hers being :-

(e) Whether, or not, the interest of the grantee 
may be assigned, or in case of death is 
intended t o devoh'e on his executor.s 
ad'lninistra.tors or a.ssigns. 

(1) Whether, or not, the grantee is to be entitled to 
the pa.lm trees 01' kola trees, rubber vines or 
rubber trees on the larnd. 

(5) .Any gra1nt or disposition under the section is· 
not to be deemed a" concession" witbin the meaning 
of tbe Concessions Ordinance, 1902, and no proceedings 
in the Concessions Court a.re · to be necessary tio 
establish its validity. This subsection (5) was added· 
by Ordinance No. 22 of 1910. 

By section 4 no proceedIng is to be tarken under 
the Concessions Ordinance, 1902, to estarblish the 
\rarUdity of any concession which has not been pro­
visionaHy -recogniseq by the Gover;[lOr. Any con­
cession which has not heen so recognised within one' 
year from its date, is to be null and void. 

By section 5 any, gra.nt or disposition is to be 
sll.hject to any future ~'onditions whicb t he Legisla,ture 
may impose, and the assent o£ tbe Goyernor is not to 
asffect any question of law as to title or any other' 
matter as between the parties to such gr.a,nt or dis­
position, hut to be an underta.king on tbe pa.rt of the' 
GoVel'IlOl' the. t he will not prevent the gl:antee from 
entering on the land or exercising any rights COil'" 

fen-ed upon him hy such grant or disposition, and 
will not interfere therewith, save in so f~1r as may he 
necessary to ca,rry out arnyorder of a. court of law or 
the reqni.l'ements of any present or future Ordinarnce. 

By section 6 (as a,mended by Ordina,nce No. 10 of 
1910) palm kernels, piassaYa, and k0la nuts a re not 
to be deemed products of the soil within the meaning 
of the Ooncessions Ol'dinu,nce, wnd no concession or 
licence t(l ga.thel' bbe same shall be made without the 
assent of t.he Governor . . 

To summarise the law under tbe Concessions 
Ordinance :-

(1) To obtain validity, w concession involving 
min61'a.J.s, t imber or wild rubber must l'ece'i've 
tbe provisional recognition of t~e Gover?o~ 
within a year. OJ" become vOld. Hnvmg 
r eceived this provisiona,l l'ecognition, the 
concessionaire stil~ requir:es n. certificate of 
,r,1Iidity Drom the Court to perfect his tit,le. 

(2) Concessions or licences to gatb61: pa.lm kernels l 
piassava nlld kola nuts reqUIre the assent 
of t he Governor, aud he is to be gu~deq 
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by the rules above referred to which are 
intended to su'£egua,rd the in terests of the 
triba l admiuistrt1tion. 

(3) Grants fol' cultiva.tion, when not under the 
Protect.orate N a.tiye Lands Ol'dinu.nce, are 
made by t he ohiefs witili the conseut of t he 
Governor, who must be guided by ilie rules 
n,bove referred to. 

Yet anot;her Ordinance was passed in 1911 to amend 
the Conce."lsions Ordinnnce. It is No. 16, of 1911, and 
is to be reacl ns one with the Concessions Ordinances 
~md the Protectorate Native Ln.w Ol'dinru1ce, 1905. 
Section 2 provides tha.t from a.nd after t he passing- of 
this Ordinance it shall- not be lawfnl for any tribal 
authority ~o enter into 01' execute any agreement, deed, 
lease, or comTeyance whereby any land of a greater 
extent tba.n 50 acres shall be sought to be alienated 
from such tribal authority to any person or persons 
other than to the Colonial Goyernment for a publio 
purpose, for a longer term Ula.n 99 years. Se0tion 3 
mnokes an assUl-ance entered into in contruNentioll of 
the last preceding section" void and ot 110 effect." 

In introducing the Bill to the-Legislative Coun(~il 
t he A.cting Attol'ney~Genel'aJ. e)..-plaincd t,hat nndev the 
existing law, la,nd could be acquired from a tribal 
authority who wel'e owners of laud in the Protif!ctol'ate, 
and that a case oithis nature had occurred in which 
the la.nd had been leased for 999 yea.rs. This would 
doubtless be so, but J shou.ld have gathered from f:rhe 
provisions quoted arbove that it was certainly the 
intention of the Begislatm'e thart a grant of la.nd of 
oyer 50 acres could only be made with the consent of 
the Governor or of the District Commissioner. 

B.-The Foreslm} Ordinance, 1912. 

This Oralllance is much on the lines of tlhe Sonthern 
Nigerian Ordinance. As I have pointed out, that 
Ordinance proyides for the constitution of fores,t 
r eserves aud for t he regulation of the cutting of 
timber and the collection of rubber both on these 
r eserves and generally on native lands. The Sierra 
L eone Ordinance provides for the constitution of 
forest reserves and for the regulati.on of- the cu tting 
of t imber and the collection of rubber and gum copal, 
not on na.tiYe lanas generally, but on what are termed 
"restricted areas." 

.. R eser'ves " )llay be constituted by the Governor on 
any Crown lands in tne Colony, and. at the request of 
a t ribal authol'ity, on any native lands upon which 
trees and forest produce or any kinds thereof are 
growing, 01' wbich are suitable for the production of 
trees and forest produce. .} 

With regard to H rel>fnicted a'l"eas." it is provided 
that the GO'fernor may, by order to be published in the 
G-'<.tzeUe, c.onstitute any Crowll 1andl) in tile Colony, 
and, at the equest of any triha~ authority, any lands 
in the Protectorate to be restricted areas, within 
which the taking and collection of timber, rubber aJld 
forest produce shall only be permitted under such 
rules as may be made by the Governor in Council. 
The distinction was thus put by the Acting AttOl'Dey~ 
Genera.! when he introduced the Ordinance into t he 
L eO'islative Counci l : " It was proposed to define two 
" diffel:ent areas, one to be called a rorest reserve, 
I< which would be exclusively reserved for the growth 
« of t imber, the other kind of area would be known as 
" a restricted area. Tbat was one in which no attempt 
" would be made to interfere with tbe persons li'ring 
" thereon except that all trees of commercial. value 
.. would be strictly safegnal'ded, ~nd only on a hcence 
" would pr:lople be allowed to cut down snch-' trees as 
H gum l'Ubbpl' or other trees of commerciarl value." 

Although there are soroe slight divergencies be~ 
tween the two Ordinances and tbe two sets of rules, 

t~!t itwt:c~~;atee:~O~~-i~t~':' ~:n~~akIu~?e:esii~e~~~ 
applies also to Sierra L eone, ex~ept that the words 
,. rest11cted areas" must be substItuted for the words 
1, Dative lands." 

ilL-Registration 'of Ins&l"umeni8 affecUng Lana. 

'Dhe R egistration of Instruments Ordinances 1906, 
is mJlch on t he lines oj. tpe R egist:ra,tion OI'dipance in 

force in the Gold Ooa,st nnd Sout-herD Nigeria. ~n.nd 
as defined by t he Ol'dinance includes" )'eal property 
arud chattels real ') in the Protectorate as well as in t he 
Colony. 

IV.-.t1cquisifdon of Lamd fo-r Public Pwpoaea. 

The land for the Sierra Leone rflilway WfiS acquired 
under a specin,l Ol'dina.nce, which was afterwards 
extended to the Protectorate. 

The general Ordinance is the Publio ~a,nds Ordin~ 
allOe, 1898, which only a.pplies to t he Colony. Oom­
pens(l,tion, \\,he1'e not a ron ther of agreement, is assessed 
by the Ohief J ustice. The provision as to " nnocoupied 
hud" which appears in t he Gold Coast and Southern 
Nigeriarn Ordinances does nOli arppear in that nnder 
review. 

V.-:&cec:uUon againBt Land. 

This subject, so far as the Colony is concerned, is 
deurlt with l)y the Execution against Real Property 
Ordinance, 1906; section 5, roakes it clear that the 
purchaser of. land sold by the Sheriff nnder a writ of 
fi fa gets the ti tle W:h.ich he would have got if the 
debtor had himself sold the land. 

Under section 64 of the Proteotorate Courts J uris­
diction Ordinance, 1903, payment of a judgment is 
enforced against a debtor by seizw'e of his goods Urnd 
cbattels. 

GAMBIA. 

I .-La.nd and its Alienation. 

One is struck by t be fact that in the Gambia there 
is no legislation corresponding to the Concessions 
Ordinance in the Gold Coast 01' to that covering the 
sarme ground in the other tel11tories. The reason, 1 
snppose, is that here the CrOWD bas assumed a much 
stronger cont.rol over land than elsewhere. 

The Protectorate (public Lands) Ordinance, 1896, 
places a.rll public la.nds under the control of the Admin­
istrator. Public lands nore defined as·-

(1) All lands ir, the P rotectorate not in the actual 
occupation of perHons, 01' of the tenants, 
agents, or servants of persons, who, at the 
time when Her Majesty's Protection was 
establishe~ in the territory in which such 
lands are .situate, had by the laws and 
customs of such territory an original 01' 

derivative title to the sa.id lands. 
(2) .A.lllaDds in the Protectorat~ belonging to any 

conquered or deposed ruler. 
(3) All laonds in the Protectora.te which before the 

est81blishmellt of Her ~Ia.jesty's Pl'ot.ection 
in the territory in which the lands are 
situarte, were vested in the nller of such 
territory as ruler, and not as his own private 
property. 

The meaning of this section is discussed in Ques. 
tions 2953-2963, and is not very clear. 

Section 4 provides tbat no gra.nt, concession, or 
disposition of public lands shaH be valid unless made 
'oy the Administra.tor, and no grant, concession, 01' 

disposition of land in the Protectorate made in favour 
of Eu.ropeaons hefore the esta,blishment of the Pro­
tectorate is to be valid unless approved by the 
Administrator. 

A set of rules were roade under the Ordinance . 
Und~r them the head chief a.nd headmen of a district 
have cha,rge of t.he public land of their district. 

No timber, fibre, rubber, gum, 'firewood, palm rluts, 
or. palm kernels al'e to be cut or collect.ed from, arnd 
no cattle are to be depastw'ed on, public land without 
a permit. 

The Administrator bas power to grant licences 
for a term of years to .. ~sponsible a.nd solvent 
persons" to occupy tracts of public land £01' the 
purpose of outting timber. 

The Public Lands (Grants and Dispositions) 
Ordinance, 1902, eropo'ivers the Governor to mak~ 
gra,nts. in fee simple or for any lesser pel'iod, of Crown 
lands in the Colony, or pUblic lands (as defined by the 
last-sta~ed Ol'dinal)ce) in the Protectorate. 

S 2 
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II.-Registratio-1I- of I1~8trtllment8 affeoting Land. 
This is dea lt with by the Registration Ordinance, 

1880, on the sa.me lines as the subject is dealt with 
elsewhere on the Coast. It applies only to t he 
Colony. 

In 1904, the La.nd Tra,llsfer Ordinance, 1904 was 
passed, providing for the registration of title: It 
h.as never, as I.nuderstaJld, been brought: iuto opera.~ 
tlOIl, and by section 89 is to apply only to the Island 
of St. Mary, with power to the Governor to extend its 
opeThtion to MeCa,rtby's Island, British Komrn bo, and 
other portions of the Colony ad'roinistered under the 
Protectorate system, or any of tb~m. 

I II.-AcqwiBition of L an:d jar PUblic PU'rposes. 

~he Public Lands Acquisition Ordinance, 1901, 
appli~s to the Colony and Protectorate alike. I t is 
p'ractlCally t he same Ordinance as the Gold Coast 
P ublic Landa Ordinance, 1876. 

IV.-Eucu.tion., agai"TISt Land, 

This is ~ealt with by the Real Estate (Pa.yment of 
Debts) Ordmance, 1912, which is on similar lines to 
the Siena Leone Execution against Real Property 
Ordinance, 1906. 

1st August, 1913. WALTER KAPIER. 

(C) MEMORANDUM BY Sm WALTER NAPIER ON THE PRINCIPLES OF NATIVE LAND 
TENURE IN THE GOLD COAST AND SOUTHERN NIGERIA. 

I.-COMMUNAL TENURE. 

So fa.r as I ,can see, the principles underlying land 
temu'e are in the main the ~a.me throughout all the 
tribes on the West African Coast. Laud. until the 
in.fiuence of English legal iJeas had been felt, telonged 
to or was under the control of some communih (be it 
family, clan, tribe or kingdom). Although peI~baps it 
is natural to emphasise the main characlieristic as lying 
ill the communal nat,ure of the institution, yet too 
much emphasis should not be placed on this aspect, 
for the action of individuals always played an important 
part in it. Thus It'Ir. Dennett traces the origin of the 
comm~nal system of holding liLnd to the wandering of 
an indi~idual from his own community and his taking 
possesslOn of "undeveloped and may be unoccupied 
" lands " (10,937); and Mr. Chris. J ohnson, Editor of 
" the Nigerian Clllronicle, says: " It is a fundamental 
" law in Yoruba that the individual who is the first to 
" enter and settle upon a no mtm's land (Tedo) and 
" is able to show at :ltny time a mark of first occupa.­
" tion, is tha owner thereof." (African No. 1048, 
p. 220. ) See also Bishop Johnson's statement (African 
No. 1048, p. 218). 

~ga.i.n, t he al.lot~~nt of lands belonging to a com­
mumLy IS to fin Uldlvldua l, though when transmission 
of interest gradually comes to be recognised, it is not 
transmission to an individua..l hut to a family group. 

The individual instanced by Mr:-Dennett marries 
and has o:lfsprillg. A fawily is formed which e:-..-pands 
into a house 01' clH.n. As a rule, to which exceptions 
exist, this or its representative head, is the land.O\vuing 
tlllit. In the cOlmtry it is a village community; in a 
town the tmyn itself or one of its quarter-so In such a 
IUlltin the time when only shifting cultivation was prac­
tised, the chief" each year POUlts out the di.rection in 
which the farmers shall make their farms" (Dennett, 
10,940). Above the head of the commuuity may be tale 
head of the town or district; and over the aggl"egatie 
of towns and districts, the king. 

In some dist ricts. generaUy in those in the vicinity 
of towns, some fa.milies '\.equire an exclusive right to 
particular pal'ts of the communal land, whilst still 
owning allegian(:e to the village h~ad. Mr. Cl"'Owther 
thinks t his r epresents the growth of an uristocracy 
within the community. Hel'e, I should mention, that 
I Ilse the word " family" in its broader sense as com­
prehending a patriarohal fa'mily or I ~ joint fa.mily 
(Ra..rhah's ., Fauti Customary Laws," p. 62). 

In Southern Nigeria, then, 've find that hud is 
classed as belonging either to some community or to 
some family. • 

In the Golc1 Coast, the nomenclature is different; 
hut the essentiuJa are the same. The land, for the 
most part. is ca.lled "stool mud" -an expression 
whioh needs some explwe,ation. A. stool is the emblem 
of aut·hority of a chief. The stool of a king is termed 
the" paramount stool;" subordinate to him come the 
stools of the snb-dhisional chiefs, and below them 
a~a.iu the stools of the village heaOs. A.ccording to 
Mr. Crowt.her, a,ll these stools viewed as land·owning 
units al'e co ordinate and" the privileges of one stool 
al'e precisely equal to those of another" (Crowther, 

9932A..). However this may be, it is certain tha.t In 
some cases the para.mount stool exercises a. substantial 
control over the allotment of la..nd by the subordinate 
stools .. Land belonging to a.ny of these stools is , 
unless It bas become family land-for this kind of land 
is common enough in the Gold Coast, espeda-Uy in the 
towns-called" stool land," and this expression includes 
la.nd which is in the occupation of individuals so lour, 
the sto?l bas a reversionary right oyer it. ::. 

BeSIdes stool and f3Jmi1y land, writers and witnesses 
name other systems of tenure, as for instance, "tribal ., 
or " clan" land; but the distinction of these systems 
of land from stool land is hy no means clear; and any 
differences which there may be do not seem to he of 
materia.1 importance. so far as the questions before the 
Committee are concerned. Thefnndamental principles 
underJyingwll communa I land, whet-her in the Gold Coast 
belonging to a stool, t ribe, or family, or in Southern 
~igeria to a community or family, appear to be t he 
sa.me, viz., that the la.nd is held by the chief or head 
for the members of the community, tri.oo, clan, or 
family, and is to be administered for their benefit. 

This land, for wfI.nt of a better term, I shall ca.n 
" commnnal land." 1 

So much for the land-owning units; I now turn to 
consider briefly the way in which these units utilise 
thei\" larnd, a.nd the main principles of the tennre. 

~and, I think I shall sh:,w, could not according to 
anCient custom be parted WIth except for a temporary 
purpose. This tell:.pOl'aq use and alienation was 
supervised by the chie.£, assisted in many cases by the 
elders of the community and would in the main be in 
favour of the memb4!l"S of t,he community who had u 
right to the a.1lotment of sufficient land for their sus­
tenancf'" . "\Vbel""e. howeyer, there was 3Jn abunda.nce of 
land, strangel"S. membel"S of othel' communities, would 
be admitted, but on less fa\'oumble terms than memben; 
t.hemselves. Such stl'a!ngers would often as time went 
on interma.rry with the community and become absorbed 
in it. In the earliest stages land would be allotted for 
houses or taken or allotted fOl' shifting cultivation. The 
period of user, a.t £ird for life or ~L shorter period, in any 
case determiD..fl,ble on bad bebavioUl', would tend in the 
direction of security and greater permanence. The 
family of an indiyidua.l member would succeed to the 
occupation of the ancp.stor, and gradually this right 
of succession would be extended to the fa.mily of <l 

stra.llger occupa.nt. 
I uo\v propose, Firstly, to consider the Dll.ture of 

an occupant's right, to show that it was by native 
custom of a defeasible nature, inca.pa.ble of aliena.tion 
a.nd inca.pa..ble of expa.nding into absolute OW1l81"Ship. 

Secolldly, I shall discuss the question as to whethe""r 
bI.nd could he alienated by n. community by ancient 
na.tiye usage. 

I sha ll as far as possible in this Memorandum deal 
with the decisions of the SUpl'Ame Courts as being, U-3 

Mr. Bllchanan Smit11 in his vahm.ble contributions puts 
t hem, "probably the lllost reliable source of illfOl"ma. 
" tion in so far as they give a.n unhiassed account of 
" the nat.ive views before t.he question had assumed a 
" controversial character" (African No. 1048, p. 223). 
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i.-The N(tt'U.to of all- Occttpier'g Bright. 
Mr. P hilhriok,noting Ohief Commissioner of Asbanti, 

t hus describes the present position in Asharn bi (Parpers, 
p. 14). 

,. (1) When the I ndividn.tul Cultivator il:l one of the 
Com1)tuni&1j.-E very member of< tlhe com­
munity ba-s the l'igbb to t he user of as mucb 
o£ t he soil a.s he n eeds £0 1' cultivation, either 
shifting or pennanent. 

H e l'eceives no grant 01' lioence t r om the 
heads of the comnnm ity, but as a. member of 
t he community be bas t o perfor m cer roin 
obligations, s\!Qh as-

(a) Cont ribution towards debts. 
(b) P ersonal service on cbief. 
(c) Contr ibutions from his crops to tb e 

heads of the community. 
These cont ribut ions vary very muoh . 

Normally they are trifl ing, but a chief would 
call for u larger contribution if a big custom 
were ta,king p lace or if he needed to make 
presents of considera.ble quantities of food. 
So long as t hese obligations ~"e performed 
he cannot b e distw'bed. 

U (ii) llrhen the I'ltdiviwual Gulf:ivator is u- Sbralng&r. 
-Up to now, sucb is the qnantity of availa.b le 
la,nd, a stranger has ffi n.de no contribution 
from crops he has obt&ined by shii t:.ing cu l­
tivation for his own use, but strictly he 
r equires verbal licence from the community 
and &hould pay a· pr oportion of his crops to 
the community. 

If, howe\"el', h e intends to grow cocoa or 
otber IJ1'OpS for profit , it is now t )J.e esta­
blished custom for him to obtain a verbal 
] icence from t he chiels and elders and t o 
a,n"d<Tlge to pay a proport ion of t he crop as 
rent. 

The consensus of opinion among th (> 
chiefs seems to be t bat as long as t he 
stranger pays tbis rent he cannot be disturbed, 
but cases have occwTed where a, stranger . 
having become for some reason obnoxiou8 to 
the> community, has been turn ed off th e laud." 

I quote this, as it-gives a vivid pictUl"e and draws a 
clear distinction between the case of a member, and of 
a stranger , cultiYatOl'. 

Mr, J ustice Smith , in an Opinion v,'l.·itten in 1891, 
a.nd pr inted on p. 271 of " F anti Customary L aws," 
says, " E acb sub ject of the king or chief ba.s a rigbt to 
" have allotted to him a portion of the stool land for 
« cultivation .... To na.tives other than subjects of 
" the stool, permission may a lso be ~ranted to cult ivate 
" stool property; but this permiss ion is 1:,'1-a.nted by the 
" king or chief with the concurrence of his bead men 
" or councillors. To obta.in pern1ission, rum or some­
" t imes money is given, more or less as t he applicant 
" is or is not subject of the stool, p01·tion of thlt 
" produce of t he la.nd being from time to time given 
" to the king or chief as the case may be. But this 
« part ial alienation vests no r ight whatever in the 
" oultivator ~f t he soil beyond his r ight of tilling the 
" ground No t ime is speCl fied as to t be duration of 
.. t he gra.nt; bu t. a-s soon ~ the g rantee ceases to 
., cultiva.te the lalld, it r everts to the stool. E Yen 
" during the period or cult ivation, should t he grantee 
" assert a t it le t o th e land ;n himself, he forfeits his 
" right t o cont inue t he cultivat ion and is at once 
~, ejected .from the land." 

Mr. Sarbab, in his work on " F arnti Customa.l·y 
Laws," devotes a eha-pter to " Tenures." On p. 66 
he says: It According to native ideas, ther e is "'no land 
" ,vithont owners. What is now a forest or unused 
" land wHI , as year s go' by, come under cultivation 
" by t he subjects of th e stool or membel'S of the 
" yiUage community or other members of t he family, 

" The granting.of permission to others (sic) and 
u outsiders to r eside on or cult ivate the lands of a 
" family, a stool, 01' a villa ge community, is a practice 
., of the greatest antiquity, and was in times past mOl'e 
.. universal than sale of land, wh ich is of comparatively 
.. modern gr owth ." 

Then , on p. 68, a,fter making the impOl.(;a.nt obser va­
tion that" I t must be bl')rne in mind that no persoll 
" can acquire by long uninterrupted possession, an 

" adverse titl~ against the OW!l'lr of pl'oper by, t hr ough 
" whom or whose an cestors possession ",u's first 
(f acquired)" he proceeds to explain t he following kinds 
of tenUl'e;-

(i) SOwUlg t enUl"e. 
Under tlhis a right is ghTen to use h~nd (or 

one sowing season , the r epl'esentllitives of t tenWlt, 
dying befor e the or ops a re gal1Jered, being ent itled 
to l'eap t hem. 

(ii) Annual w uw·e . 
U ndel' trus a licence is given tr.. cultiva te untn 

such t ime as the owner sha ll by notice deter ­
mine it . On the death of the tenaut " his h eh' 
" 0 1' successor after not ifying the owner an d 
" a.£ter cer t.'lIin ceremonies, acquires the same 
rr l'igbts arnd privileges until the landlord gives 
" notice to determine the tena.noy. when the land 
,. goes back to the owner with aU the improye­
• . ments thereon. B ut the own er of the land is 
<I n ot entitled to such crops as are sown at:.il 
H l'ea.ped yearly> unless Lhe tenan t has failed to 
" remove tbem a.fter due notice. Where th e 
" owner of land gh'es to a person permiBsioll 
.• to cultivat e a portion of his land and t hi" 
" person and rus heir s con tinue the cul biva.t ion 
" of suoh land, £01' upwa.r ds of for ty yea,Ts, with­
.. out paying any l'ent or giving any pr oduce 
" therefrom to t he owner, such long p03sess ion 
" does Dot destroy the ti tile of the original ownel' 
<I and h is l'~presentatives. 

" The 06.ginal ownel' or his SUC'Mssor can at' 
.. any time go upon and re take possession of the 
<l land as soon as the tenant asserts am adv~r.se 
.. cla.im to it. I n the absence of such adverse 
" claim, h e cannot disttu'b t he quiet, enjoymen t 
" of the tenant without pr iolo notice t o t he 
rr tenant that he requires the la.ud." 

(iii) A hehem teUtu'e, a tenure of palm laud. 
(iv) B llilding tenure. 

" Lands so gl'aUted are resumable by t he 
grantor U!nd his euccessor s on failure of suc­
cessors in the grantee's b mily. 

" La.r:d so gra.nted is inalienable, except with 
the express consent and concW'rence of t he 
g rantor, if it be his self.acquired property; but 
if ancestral or family property, then the consent 
of t he persons entitled to the reversion and who 
have au intel"est in it. and who a,re usually con­
sulted before any alienation is made, must be 
gained." 

Mr. Sarb:lrh, in the same volume and in his volume 
of " Fanti Law Reports ," gi\Tes several instances of 
these tenures. Thus, on p. 159 ot the "Fanti Cus­
tomary L aws;' he repol-ts the case of Eccobl.ng v. 
Hagan. Thera the referees. who included MI'. Sarbah 
himself, were asked by the Court, ','r he owner of land 
" gives permission to a person to cultivate a portion 
" of the land; this person and bis heirs continue cul­
,. tivatiug the land for upwards of forty years, pa.yUlg. 
" no r ent anJ giving no produce to the O\yner ; 1>y 

. f native law, does this prolonged possession destl'oy the 
" title of the original owner?" The reply was, "I 
" say and affirm that such l)l'olonged pOS3ession does 
" net destroy the title of the origin<ll owner." The 
Cow·t accordingly fonnd that the land" ch"imed by the 
" plaintiff ,vas held by the plaintiff at the will of the. 
" defendant, and tha.t the defendant before entering on 
" the land gave notice to the pla.intiff a.nd that the 
" defenda.nt by entering Oil the la.nd aner such notice 
" ... did not commit a trespass." 

I n Aworlhchie v. Aidgun (1890) Fauti L)l.w Rcport, 56 
it was held that where a person was pennitted to build 
a bouse on land and the honse went to ruins, the mnd 
rever ted to the ownel'. 

R efore leaving the Gold Coast, I would call atten­
t ion to a remark of Mat Kolie in the course of his evi­
dence, taken by Mr . Belfield (Cd. 6278, p. 59). ,. In the 
" ca..se of those plaJltations wJycb are situ'1ted on stool 
II land the rights'of the owner are limited to culture and 
"usufruct. There is no right of alienat:ion," a,nd to 
the sta.tement of Sir B. Griffith , tha.t a person to whom 
stool land has been allotted for permanent cultivation 
cannot sell and give a title to the land (14,531 et seq.). 

The tenures described by Mr. Sal'bah, who writes of 
them in the technical terms of English law, as is natural 
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as he was an English ban·ister., are very similar to those 
in Southem Nigeria. It must be kept in mind that the 
length 'of British influence in Nigeria. is very short 
~s · Compared with that of the coast towns of the 
older Colony, though it is true that the Portuguese 
were in Benin City in the 16th century.. Lagos, 
which was the first scene of European penetration, 
played no part in the early history of European trade 
a.nd settlement, and it is not known to ha,,,e been 
inhabited before 150 years ago. In t·he eal'ly pa.rt of 
the nineteenth century it was a. thriving centre of the 
slave trade. In 1857, the English interfered aud a 
British Consular Agent wa.s a.ppoint..ud to reside othere ; 
in 1861, the cession of this island to us took place 
(Lltca;s, Historical Geogl'8lphy, vol. iii. 226). We aore 
t hus a,ble to get a.. clearer view of the pure native ·laond 
tenure in Southern Nigeria. thau in the Gold Coast, and 
to tnl.ce the events by which its principles were 
endangered. 

The following cases relate to agricultural Jand. In 
Calla.ma.nd ./). Vaughan (1878), the question was whether 
a grant for agricultural purposes determined when the 
land ceased to be used for such purposes. A Govern· 
me~t Surveyor deposed as follows :-" I have given 
<. mucb attention dUl'ing tht! last 20 years I ha.ve been 
" bere to the land laws of tbe country. I ha.v~ always 
" found that land is only given for so long as it 
,; is occupied, that after aba.ndorunent. anyone of 
" the people of the copntry may occupy it without 
" special permission, but that a stranger woUld have 
" to get permission." 

The Ohief Oloto deposed, " One of my powe:.:s has 
,e been to g ive lands to a·ny person who wanted to 
"walk When any person applied for land I sent my 
,; staff man with him to point out uncultivated land 
" that he could bave. When land is given a man it 
,. does not descend to his children. When he dies I 
,; receive it haok." 

On the facts, the OOUlt found that there had been 
aba.ndonment and that the grant determined accord· 
ingly (Papers, p. 246, aud Ora.l Evidence, p. 524). 

In Esbugbayi Olotov. Dawodu (1904), the following 
e\ridence ,vas givfm by a chief:-

"Q. I s the grant ever given so as to deprive 
the stool of gra.ntor of t hat laud absolutely ? 

,; A. No, it is only graJ.lted to work. 
.. Q. When gra,ntp.e dies, is anything required 

of his successor? 
.; A. H e "\\ri.ll come and ask permission from 

owner of land to continue. 
" Q. If be does not? 
"A. The owner will send a message to him. 

_ " Q. If he still insists. on not coming? 
"A. Then fetish is put on the farm. 
" Q. Can the gra.ntor then take . the !:l,nd 

a,way? 
"A. Yes." (Oral Evidence, p. 523.) 

In Idewu ,J. Ogubiyi (1878), t he Court sMd, " I 
" quite agl'ee with the Assessors in thinking it has also 
" been prayed that the Custom at Amowoo ill making 
" grants of land, is that the use of palm k ees. except 
H for domestic purposes, is reserved t o the lll1tiYes of 
'f> the place, and t hat when land is given to a strall~er 
.' it is on the condit.joll that he d.oes not in any way 
" iuterfere witb this right of the natives. I see no 
. , reason why the observance of this Custom should 
.' not, when necessary, be enforced by this Court." 
(Papers, p. 24.6 aud Oral E vidence, p. 526.) 

In t he case of Odu of Ikeja v. Abikoye of Theja 
(1892), t.he Ba.le of EWll deposed, " It is our custom 
" when we grant land to those who a.re not chil. 
" d~n of t he soil to keep the palm trees for the 
" people of t he cOl.mtry who reap the palm nuts, but do 
01 not C::ll'e to fann the land. .. The custom I ha.ye 
« spoken of was ill :force as long as I ca.n r emember, 
" and in the t,ime of my fa.ther and gra.ndfather." 
(Pape .... p. 246.) 

Again, in the case 0f Oyiuku.n v. Mokoogun, the 
Chief Justice &\oid that it was "oleM' thu,t in the 
U Jebu country gl'eat care is ta.ken to prevent a. 
,. stntuger from acquiring any permanent interest in 
« land which ctl>n he transllljtted to his children, so 
•. much so. tha.t he is not a.llowed to plant permanent 
~< crops sucb aa cocoa or kola," and he held that the 

children of a tenant could not succeed to the tenancy 
without the consent of the landlord. (Papers, p. 248.) 

'rhe following cases have reference to building 
grants. 

In Ohi?f Eletu Odibo <. Seidu Salako (1882). the 
Assessors informed the Court that the follo~ were 
points of native la.w :-

(1) That when persons were allowed by another to 
live and build on land and that permission 
was accompanied by the ceremony described 
in the evidence of the kola nuts and rum, 
tha.t land belonged for ever to the persons so 
allowed to build and live, their heirs and 
successors, until some wrong was committed, 
and that t he na~ive word for wrong is 
"bllburu," whioh means some gross cll'ime. 

(2) That the side or a.ttempted sale by the person 
so entitled to Jive and build on the land ia a 
gross crime or " bubuill." (Ora.l Evidence 
~5~J . 

In Ajosheh v. Efunde (1892), evidence was given 
by a chief, ., The white-capped chiefa h a.ve the power 
" to dispose of land. They cannot sell latnd. No 
" chief could sell land. If land is g iven to a. man 
" a.nd he huilds on it a house, he could not be turned 
" out if he did not do anything wrong (that is to say, 
" for example, if he took the wife of a chief, or triE'd 
" to poison the chief who gave him the land)." 

Sir J ohn SruaJman Smith, the Chief Justice, in 
giving judgment, said "As a rule, the tenure ' of land 
" a.mong this people r epre.;ented merely the right to 
u the beneficialnse of the la.nd subject to the obliga. 
,', t ion of service to the chief who gra.nted it, or the 
" payment of tribu te as the case ma.y be. The chief 
" could neither alienate the land nor disposses the 
" grantee so long as these obligations were fulfilled." 
(Papers, p. 246 a.nd Oral Evidence, p. 525.) 

In the case of Ashogbon'V. J uradu Somade (1885), 
the Judge made the note that "six white cap chiefs 
" being present" I asked whether it was in accorda.nce 
" with natil'e law that the chiefs should thus recover 
" possession of houses held on service, when service 
" wa<; refused by the tenants. The Ghiefs unanimously 
" roplied it was native law." (P a.per;;, p. 248,) 

The case of Moses Johnson 'V. Weto (1895), a.1;ose 
outside Lagos; the following evidence was given. 

. " According to Popo custom land cannot be sold. Land 
" is sometimes given to a stranger to work on and 
" live on. That stranger cannot sell t he land. If the 
" stranger sell the land, the land will (sic) belong to 
" the Dla.n to whom it is sold. The owner will get it 
<, back. If the stl-anger do not sell the land, but only 
" pa\ni the pa lm t~es on the la,nd, the owner ca.n still 
" get back his land." (Oral E"idence, p. 526). 

No. 9.-Pinnock 'V. 0yeshile (1911) had reference 
to the Customs in 0yo. The following evidence was 
given, "If a stranger comes to Oyo and asks for land, 
" the Ala,fin gives him the land. H e is aJ.lowed to 
" fa-I'm on it or to build on it if he likes, but ca.nnot 
« sell it wi hou t the permission of the King. The son 
" of the stranger can go on staying there pi'onded the 
<I £a.t1e1' never offeuded the King." 

F1.U1:hel". "A stranger will ask £01' laud from the 
" AJafin, when he can farm on it or build or U3e it as 
" he likes, hut n ot sell iii. If he does not offend, his 
" child ren can live on the land; but if he offends, we 
" drive him out." (01'8.01 E"idcnce, p. 527) . 

The case of Fernandez v . Shepherd (1906) arose in 
I badan. The follo\,,.-ing are some passages from the. 
evidence of the Bale ;-

A person, accord ing to native law, who gets 
lnhd cannot pass it on without the appro\'ltl of 
tlle grn.ntor. This applies equally to an Ibadnll 
man Rond to a. st.ranger. If 'a grantee pa.sses on 
lund, r will spea,k to him and SHY, «'\Vby did you 
give up that land without cnnsnlting me?" If. 
he beg, I ,,-ill lenve it with him beca use I hu\'e 
ah.·eady gl1\nted him. He lllust beg me I'll 
lellve it with the rorun he ga<ve it to,l)tlt if he· 
does not beg me, I'll take the land from. him. 
He must beg me with pl·eseuts. 

Q. Suppose the mall to whom the bud is 
tl'Unsferred is a stranger, do the same principles 
apply? 

A. Yes. 
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Q. 'Onder whn,t oironmstn.nces ca.n a grantor 
turn l~ gra.utee out of lond according bo n u.tive 
law a.ud oustom? 

A. (1) If he is impert inent t o roe ; (2) Ii he 
does not ghre me service when r equired; (3) If 
I am sick nnd he does not min.iste)· to me ; (,J.) If 
he does not give me some of the proceeds of tho 
farm, suoh ItS palm oil, 001' 111 and ya.illS; (!» H he 
is a th ief, a bad man ; (6) II he disposes of htnd 
withont my app,-ova.l i (7) I£ he Ill'\.8 made hnd 
medicine to injm'e people geuertllly; (8) If he 
on lis title of landlord iu question ; (9) If he takes 
the grontor 's wife or any of his relat.ives. 
(Oral Evidence, p . 527.) 

The case of Obadhth J oh nson '1.1 . Maraimo, discussed 
hy M:r. Willoughby Osborne in his evidence, is also 
import;mt. (14,858 et seq.) 

On the point tha.t tbe interest of t he cllitivat.ol' 
cannot by lnpse of t ime r ipen in to individual ownership, 
I would add to the obser votion of Mr, SUI'bah , quoted 
a.bove, and to the decision in the case of E Cl!obung 
v. H agan, a further dictum of :M:1'~ Sfl.rbll.h, F .O.L , 
p . 64. with regard t~ clan property,..!' By uo lel~g~h of 
" uninterrupted enJoyment can anyone l)cqUlI'e any 
.' title a.dvel'<3e to the t itle of the whole clan," !.Lnd the 
opinion of Mr. Furley that" it is, howe\'eI', a recognised 
" pli.nciple of na.th~e custom that t it le to land ca.n 
" never be acquired as against the original owuer by 
" long and uninterrupted possession." (Papers, p. 21.) 

That t he same rnle is a pplica.ble in Southern 
Nigeria appears from t he evidence of 1\f r. Willoughby 
Osborne, In question 14,803 11e was asked with refer­
ence to a claim that land seized under a writ of fi fa 
was not t he proper ty of t he debtor , but family land, 
" Suppose,:l.s a matter of fact, t he man " (the occupan t 
of b roily la.ud) " had dea..lt wi tb t he land as t he OWllel' 
. 1 for a considera.ble time !Vnd that there was no 
" evidence of the family having intervened in any way 
,. or having had any interest in it, wou ld trul t operate 
" largely on the deci~ ion of t he Court?" R~s reply 
was: " Yes, it might. t houg}) at t he same time tbe 
« native has no idea of prescript ion. Their t itles can 
" never r ipen by prescript ion." . " 

To sum up this part of my a..l'gument, I tln nk It 1S 
estal)lished that by auC'ient custom the right of 
occupancy-thoucob tending in the direction of security 
and greater per~anence-was of a defeasible na.~ure 
incapable of alienation and iuC'.apaoble of expanding moo 
a bsolute ownership. To use terms of English law, 
t here was a right. or reversion on the part o[ the com-, 
munity which could he 11sed to enforce perfor mance of 
t he customary duties due from the occupant to the 
chief as head of the community, a ... .d this right could 
not be lost by pl'cscription. 

II. Cam, a C01TllJ1/.71Jnit'l}, actimy.lin accordance "mtll 
ancient native oustom, lira lunnit eM ab8ol:ute in­
tel'e8t tt') em individual r 

It will be noted tha.t I limit the question to aliena.· 
tion t o a,n indi vidual j for absolute interests, so far 
as such existed at all in the native mind, must 
have passed by conquest fl'~m the e.arlie~t times 
Mr. Crowther places the subJect of a.1!enatIon. fl'0J.?'l 
one community to anotbel: l'ath.er prommently 1U ~llS 
evidence. H e t hinks the practICe of one commulllty 
hOl'l'owing money from another on the security ~f hm.<l 
has t he sanction of aneient usage, but doubts If thIS 
in\Tolved "the permanent right.:' (~99~.) ~hether 
he t hinks that the instances of ahenatlOn mvol"mg the 
p ermanent right , which he cites, had the Bunction of 
allcient usa"'e is not clear . (10,02-1. 10,141.) .. 

There;: evidence from the Rev. A. "'v. Wilkie 
that the E fik tti.be in Southern Nigeria were recent 
settlers and that there is certain proof of their settle­
ment as early as 1809. The former occupant'> sold 
., land to the Efik but whether this was under 
.. compulsion or a rec~gnised part of t heir o:vn system, 
" I am not able to say." (Papers, p. 19<>; 8ee «180 
Prinoe Bas8e'l}, 12,673. ) 

GOLD COAST. 

The question propo~d~~ .is n?t ea.sy to answ~l' .fOl· 
contact with E uropean clvillsn:a.tlon smce th.e bUlldmg 
of the first fOl't in 1481 ha.s brought the natn'es of .the 

towns in.to ftssooin,tion with Em·open.l1 ideas of pro 
party, n.nd it is wit h thi s class of ll flotivG, o.nd not witJli 
t be oonnbry people, that the J ll(Uoial Assessor a.nd tho 
Supreme Oourt ba.ve bu.d to do. 

MI'. So.rbarb, on Pl' . 85 and 86 of F anti Oustom­
ary Lo.ws, says: "'1'hG c!'weful s tmdeut will doubt less 
.. not f[Lil to observe th t~ t, of fil II things, land is o.bont 
" t he 1Mt tbing which bec/limo the subjeot of an ont ­
t< a.nd-ont sl1l e. Ownors of htud woro (LS relnctant 
I, a.nd unwilling to part with thoil' laud Oind inherit 
14 ance as was E phl'on the Hitt ito to seU u. bUl'.y ing 
.. plnoe to AbrahtL Ul aoS recorded in tbe H oly Wl·it. 
<I R atbe.r thun sell his laud , t ho F a:nti landowner 
<I profo)'!:) to gran t lea\re to o.nothel', a friend or aliGn. 
/I to cul t i,ttlJbe 0 1' dwell upon it for au indefmi te per iod 
" of time, thus r eser ving unto himsol'f the reversion and 
" t he right to resumo possession whenev~r be plefUlG. 
" This is the l'eaSOll why the fi rst European settl ers 
I< could not buy t he fl'eebold of t ho si tes of t heir for~s 
(, and castles, but bn.d to give pay Dotes securing t.o the 
I< owners cerwin uunuflol rents." Aga.in, on p. 9: 
" It should he n obed, while on this poin t" (the powel' 
of u.n iuclividun.l owner t o sell) II that, with t he excep­
" tiol! of t he con.st tOIVDS, where there is much con tn.ct 
II with European ideas, self-acquired or private pro­
.. per Ly in its sbrict sense does not exist over the 
<I whole country because the family group is of the 
II 1Ja.~ria.I'ch (l..l type." 

Mr. Justice H ayes R edwu.r put the old cUAt,om 
in restraint of sa.le very strongly in 1893 in the case 
of Kwesi Abessibro '1.1. Kofa Ama, F.L .R . 78. "It 
" is plain that according to t he contemplation of 
I. ancient customary la.w (a.s em bodied in numerous 
" decisions in this Court as woll as indicated by the 
II o\Tidence in this case), t here is no such thing in the 
" interior as an absolute t ransfer of lu,nd as between 
.. nabives, whether by sale or gif t, and the only thjng 
.. that passes is t he usufruct or licence to use the 
" land in certain ways as disclosed by the a.greement 
.' het,ween t he parties," and be beld that in I.he t rans­
action thp. fl .,hject of tbe case only such a licence Wll S 

given (s#!e also H ayes Redwar, Oomments on some 
Ol'dina.llces of the Gold Ooast p . 75), 

Mr. Casely H a.y ford in his work " The Tr uth 
about the West African L and Question," p . 56, say!:!: 
"But in the Customary Law we find no trace uf 
I< individua.l ownership"; and agUJin, "with this im­
" ponant qualifica.tion, namely, tbat the family in 
<I the Oustomary Law is the unit for tbe purpose o( 
H ownership, we may now proceed to distinguish 
" Ownership from Para.mountcy." 

MI'. Crowther, in his evideuce, says that it is 
entirely a. modern condition that an individua.l shonlJ 
own land, and therefore it follows, I think, that in 
11is opinion. a community would not in accordance 
with ancient custom alienate land in perpetuity to :~ 
priva.te individual (10,183). He expressly says t hltt 
alienation hy onc individual to another would be 
invalid (10,156). 

Mr. John Maxwell, Oommi!;sioner of the Western 
Province, says: I> The chiefs are prohibited by their 
" native customs from selling the stoolla.ndsoutl'ight." 
(P apero, p. 17.) 

M.r. Furley says tha.t t he acquisition of In,nds by 
indhriduals I, was not found among the old nati\'e 
communities." (Pa.pel's, p. 22.) 

Mr. Willoughby Osborne was asked (14,908)," You 
II are of opinion that in accordance with the old natiye 
" cllstom there was no alienation of l..a.nd in the Gold 
" Ooast?" His reply was, "I do not think so I do 
,. not th in k there wa~ llny individual ownership." 

This seems also to be t he opinion of Sir P. Smyly, 
(8069) as of Mr. Dennett (10,0.52) . ' 

Sir Brandford Griffith's view (14.,035) is that H there 
" was little or no buying in the far· off days, and as it 
" was not the practice to saIl land, so it got t) be said 
<I that it was the OltstQm not to sell it. I n my opinion, 
" th ere was no custom on the ~oiut at alL" 

SOUTHERN NIGERCA. 

Sir T, C. Raynldr, Chief J ustice of Lago6. writing in 
1898, says "the notion of individual ownership is 
,( quite foreign to native ideas. Land belongs to the 
" commuuity, the village, 01' the family, never to the 
"individual." J.,jUond Tenure in West Africa, 2. 

S '. 
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. In tho case of In ,., Chief Eshugbayi O1oto (1899), 
the Acting Queen's Advocate contended "that the 
Ohief had no l'ight to sell the la.ud, but only to let it," 
Uniortunatel:Y the ,COUl't did not decide the point 
,finding that the alleged sales were not esta.blished, 
(On,,1 Evidence, p. 523., 

The cllstom in the P opo country was succinctly put 
by t he .Assessor in the ca.se of Johnson v. Weto (1895). 
" According to Popo custom, land cannot be sold. 
" Land is sometimes ' given to a. stranger to work on 
" and live on. That stranger cannot sell the land:" 
(Oral Evidence, p, 526, and 8ee Osborne, 14,859 et seq.) 

The custom in the Oyo country was stated in the 
case of Pinnock v. Oyeshile (1911). "]if a stranger 
" eomes to Oyo and asks for lrund, the Alafin gives him 
" the land. He is aJlo,ved to frurm on it or to build on 
" it if he likes. but he cannot sell it without the 
" permission of the King." (Oral Evidence, p. 527.) 

III t he case of Fernandez v. Shephelod (1906) a 
purchase was set aside on the ground that· therE': cou1d 
uot be alienation in perpetuity. (Oral Evidence. p. 527.) 

The conclusion which I un inclined to draw from 
t.he wboye evidence is that both in the Gold Coast a.nd 
Southern Nigeria it was not in accordu,nce with 
ancient custom for a community to convey ,\In absolute 
interest in la.nd to a,n individual, or in ooher words 
tha.t ancient custom did not recognise indiVIdual 
ownership. 

IT.-INDIVIDUAL OW~"'ERSHIP. 

It will be advisable to t l'eat this species of owner­
ship in the GaIn Coast and in Southern Nigeria 
sepa'llltely. 

GOLD COAST. 
In those pa.rts of the Colony - generally towns 

which have been subjected to EW'opean civilisation­
we find a system of owuership by natives and others 
bea riug striking resemblances to a·n esta.te in fee simple 
in England. This I shall call " natiYe individual 
owner'ship ,. in contl-adistinction to the' original system 
which for want of a better term I have called communal . 
The distingUishing feature of this later form of owner­
s hip was that the person possessing it had the unlimited 
powers of alienation, £nter 'vi'oos, possessed by a.n owner 
in :fee simple according t,() En~lish lww. 

I have searched in "ail1 for Uonyaccount of the mode 
iu which this ownel'ship originated, and in this connec­
t.ion I would quote from the speech of Sir VI'illiam 
lfaxwell in the Legislative Council , on the second 
reading of t.he lamous Land Bur: " 1 have Dot heen 
;0 able to find t,hat a.ny cOllsisteu t theory on the subject 
" of t6"nure is deducible from such decis ions as are 
., availaNe." (P apers, p. 274.) 

I am therefore tlu'own back on first principles, und 
ha.ve in t;he first insta.nce to sa.tisfy myself as to the 
1>coper cOllstruction of Section HI of the Supreme 
Court Ol·dinanee in conneetioll with those seetioilS 
which precede it . 

The following propositions n ppear to rue to be 
justified :- ~ 

l l ) Primarily, English law is introduced. 
(2) To this, t here is lI ll except ion which requires 

all cases between natives as to t he tenure, 
t,ransfer and illhel'itance of Innd to be 
decided in ,~ccol'da.nce with nll,t i\'e custom. 

(3) To t,his exceptiou there is a.: further exception 
I'e-iul'rodnciug English law in nony case 
where a paloty to a transaction ba.s agreed 
either expressly or implied ly tha,t his 
obligations in connection with 8u(Oh trans­
actiou are to be regu1ated by English 
law. 

(4) This snb·exception does not uUow It vendor 
and pm'chaser of land held Ullder uati\'e 
tenure, by coutract to agree that the 
la-nd in futm:e shfl..ll be held under English 
h.l.W j but it bas merely refe rence to 
ma tters wHich may be t he subject of con­
tr.a. ct between pa.rties. Thus, a na.tive 
individua,} owner might create n mortgage 
having the !~ttl'ibutes of an English mort­
gage j 01' he might create a lease ha ving 
the attributes of an English lease. Even 
W. this case it wonld not be tlcoura,te to 

describe the land as "held under English 
tenure"; as the interest of the mortoagor 
or mortgagee (if he is a native) would pass 
in accordaonce with nRotive law, a.n.d the 
land would, when the mortgage wl\{> paoid 
offi, resume all the incidents of ' native 
ownership. 

The. case of Swanzy v. Bordoh, quoted supra on 
p. 126, IS a case where tha Court held that a native 
borrower had. made a.n English mortgage of his land 
and not a natlve pawn. or pledge. 

Assuming that my conclusion that land could not 
bE.". aHenated a.ccordillg to nat.ive la.w is correct, on what 
prmeiples did the Courts recognise alienation? 

According to the generarl principles I have indicated 
, the decisions w'hich esta.blish the rights of communities 
and families to sell should have been based upon proof 
of some later na.tive custom sa.nctioning transfer. 

Whet her the earliest decisions depended upon 
proof of some such custom, there is, so far as I am 
a.ware, no record: but no doubt the influence of English 
ia,w. operating throu~h ru: English. ju.dge and through 
natlve Counsel tramed ill the prmciples -of English 
law, must have lal'gely conduced to the result. 

However , by the time Mr. Sarbab WTl.)te his book 
on Fanti Customary Laws, the principles' of a.lienat'ion 
and private property were established, and he assumes 
that the right of out-and-out sa-Ie did exiet, and only 
discusses the conditions under which it is valid. The 
point in issue is always as to whether the parties 
whose consent is necessary have gi¥en their consent; 

In the case of Barnes • . Atta (1871), F.C.L. 169 
the validity of a sale of stool property was in question: 
There Mro (aiterwarrds Sir D. Chalmers) said; "I 
" apprehend thrut not even the reguhlrr occnpant," 
i.e., of the stool, ,; could alienate property without 
" some conClll'ren<:.e by the people of the stool who 
" have an interest in it, and arc usually consu1ted on 
" such a ma tter," 

With rega.rd to fwmiby land, therE:: are several case~ 
it: which the matter was discussed. Thus, in TokOl."I 
v. Asima (1870) F.C.L. 168, it is stated, " Per Samuel 

. Christian-whole family must concur in sale. The 
" present members of the family lllay agree to put 
" away the house." 

The ma.tt..er eaUle befol'e the full Gourt in 1878 
in the case of Bayaidee v. Mtmsah, F.C.L. 171; 
there all the members of the family had not con­
sented to the sale, but the purchaser had possessed 
the land for a series of years in undisputed owner­
ship, had cultivated and improyed the land and 
established a. ho~e upon it. The Court held tha.t 
whatever right of impeaching the sale the family 
possessed was balTed by their acquiescence, and the 
plaintiff's cOlltinUeQ..cOul'se of ,tmdi!'!tm'hed possession. 
In the course of the Judgment the Court sa.id; <" Now 
" although it may be, and we believe it is, the la.w 
" that the concurrence of the members of t,he family 
" ought to be gh'en in order t o constitute 2n un­
" impeachable sa,le of family land, the sale is not in 
Ie itself void, but is capable of being opened up, at 
"the insta.nce of the family, provided they avail 
0' themselves of their right timel.)usly, and uuder 
" circumstallces in which, upon the rescinding of the 
" bargain , the pm'obaser can be fully restored to the 
" position in whioh he stood befol'e the sale." 

This case was followed by Sir Joseph Hutchinson, 
the Ohief Justice in 1890 in A.ssl'l.lidu \'. Dadzie, F.e. 
L. 174. The importance of this decisi0n is, that the 
Com·t r ecognised that the question a.!'! to t he 'power of 
a frunHy to make a gift of lanel was a matter t o be 
decided according to native lnw. The CvUlii said: 
<. This ca.se must be decided according to native Jaw; 
" tha.t is, I ought to give the sn,me judgment that ;1, 

" native COtu·t judging honestly ill accorda.nce wit,b 
" native luw find custom . . . 0 ought to give:' 
The oa.se is worthy of study, as it iUusbra.tes tlhe nature 
of the tl'unSUGtiollS which were tllking place with 
rega.l'd to land in the ea.rly eighoies and bhe·diffi.onlties 
of obtaining ev idence of na.tive custom. It was twice 
heard by the Chief J ustioe. a.nd on the last occasion 
he st.a,ted tha t the evidence as to the cil"cmnsta:nces 
under which fa,mily land can be ahsolutely sold was so 
c.ontradict61')' tho.t he cottld not place a-ny l'eliance 



\lpOn it. H e accordingly followed the decision of the 
Full <!:low'\; nh-eady quoted. . 

Mr. Su.rbu.h sums up the nht/tel' ou p. 90 of Flmti 
Customary L aws. .. 'Dhe hend or a fa.mily Cl\Jnuot; 
• < without tbe c.onsent ot:, or nobice to 11 n tl1\e prinoip,~l 
" members of. the fllmi 1\', I'Ir thp. gl'cn.ter l>Urri, t,ht::reof. 
" aJ.iena.te H.UY p a,l'Ii of the fa.mily irnmon1ble pusses· 
" slOns, and if such consent is sectu'ed, the aJ.ieuu.tioll 
" must be ;for t he benefit of t he famUy, either to 
" disoha.:rge a family obligation, or t he proceeds of 
" such aJiena.tion must. be added t o t he family fuud ." 

T o Sl.PD up, then, it seems clear tha.t throughout bhe 
whole of the Gold Ooasrstool and family land oa.n, 
apart from tfue Go'Ucessions Ordina.nce, be sold, pro­
vided tbu,t the pa.rties whose &sseut is requir ed do so 
assellt, and that t he sa.le would comer fl,n a.bsolute 
interest ou the purchaser. 

Whether it was cusoom tba t preceded judicial 
or judr9ial decision that preceded custom, it is, I 
t hink, clear that customa.ry rules were evolved l'oun,d 
t he idea of individual owner ship. One instance of 
this is t he mode in which a sale coukl be p"ffected. 

Mr. Bruce H indle, Attorney-General in 1896, in a 
report on native customs with rega.rd to h\'nd set out. in 
Fanti Customary Laws, p. 276, and Mr. P hillips, .a 
D eputy Commissioner, in his an,swers to certain ques­
tions put by us (see P a;pel's, p. 18), Doth df'scribe a 
ceremony whereby stool property is sold by na,tive 
authorities to an individual to be held as priva£e 
property. The account they give is substantially t.he 
same and invoh-ed t he te&ring asunder by two pa;r ties 
of a palm 0 1' other leaf ; hut whereas Mr. Bruce Hindle 
gives the na.me of the ceremony as Foyibah , Mr 
Phillips r efers to i t a.s cutting t he Guaha. Sir W. B 
Griffith , in his evidence (14,035) and in Vol. 7 of t he 
Jowrnal of 001npOJraM,ve Legislation, p. 275, desoribes 
lUldel' the name of cutting the Guaha a.nother cere­
mony which iu'Volved the cutting o~ a string of Cowrie$. 
and be expressly states that this ceremony was applic­
u,ble to a. sale by one individual to another (14,0.52). 

Mr. H . M. H ull. O.M.G., in a R~port on Tenurc in 
the Gold Coast, published iu 1895. p . 35, also refers to 
the ceremony as taking place hetw'een individu.&ls and 
gives the na.mes used for it in Tchwi, in Accl'a, and in 
Ewe or K r epi. 

The explanation perhaps is that cutting the Gnaba 
was originally applied, as Mr. Phillips sta tes, to the 
sale of stool property to be held as private property, 
and was afterwards oxten ded to resales of land which 
had become, t hrough alienation by a stool or family, 
private property. Mr. Willoughby Osborne with 
reference to the ('eremony says (hl,907), " I should 
.. think that if it refers to an out-and-out sale it is 
" probably of recent introduction." (See Sir P. Smyly's 
" evidence as to the ceremony, 8068.) 

Later on it would seem elaborate ceremony dropped 
into ruslUIe. In a case referred to by Sir B. Griffith, 
Bnsel Mission v. Bruce (1899), F.L.R. 99, evidence was 
given t hat in the case of land the boundaries of which 

. were plainly demarc,a.ted, the property passed on a 
venbal agreement a.nd on p8Jyment of the price. 

In still mbre modern times, deeds became usual, in 
the towns at any rate. 

Sir W. 'E . Griffith in his J udgment in the Tarh-a 
Railwa;y Mining Conce_ssion (1911) says with reference 
to the Land Registry Ordinance 18£15 :-" No doubt 
" the fa.ct tha.t a sale of land by native c\l.Stomarry 
" ~w may take place without writing adds to the 
" unccrt-ainty ' of titles in this Oolony; but it cannot 
.. interfere with the expx:essed intention 0.£ the L egis­

- " larture. Except in the bush, srules of land by'" native 
" custom a.r e of unfrequEmt occurrence. a.nd year hy 
" yea-r they<will become less frequent It 
" is only the peculiar position of this Colony whir.h 
" allowS' a pa.rol sale of hmd amongst natives: in most 
" 'Places the Statute o£ Fra.uds or some similar enact ­
.. roent f orbids it; here we a re bount.! to pay respect 
" to 'Ilative custbmary law and consequently to permit, 
0: between natives, sale of .lana by parol." (Papers, 
" p. B8.) 

The leasing for long terms of t imber and mining 
rights, wh ethel' to Europeaons or natives, was of com­

, paratively 'late odgin, Mid w'as made by deed r egulat ing 
the rights of t he contracting parties. 
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N(d/!(.re of Nafiive I'(Idiivhl.u.al Ownenhip. 
It is import-nut to obtn.in n.s clear arn idea. M wc Cull 

a.s t.o the meaning of the term " iudividuu,l ownershi p" 
arnd ('ognate expr essions . 

1£ an EnglishmH n wel'e told that h e was acquit'ing 
individllal ownership. bo wO\lld ~hiuk he was getting, 
n.u esmte in fee simple or something very like. H e 
wou ld expect to have :,J, r igh t of disposition by sn,lt:l. 
mortgage or otherwise, without tihe consent or n.llY 
O"h61' l)er soo dUl'ing his lifetime, t\,ud a like right 
by will to take effec.t 1.1'pon his dea.th, w-'hilst in the 
event of his dying without exel'cisin g t l'lis right, he 
would expect t he property to pass to bis heir a.t law, 
or, if he were familiM' with the pl'ov-is ions of Oolonin.rl 
legislation to his o.dminislru,tor for hi~ n ext of kin. 

The questions I should Hke to olear up are, Gl'Stly. 
what is t he llaliiYe conception of " individual owner sh ip." 
amd, secondly, 'wbat are t he legal rights a.rising ont of 
the ownership? 

Mr. F. Crowther's view is that this institution amont; 
nathres has not· ,1 the stlluction o£ ancien.t customal'Y 
right." He says, .. It is the q'lestion of iudividUlltl owner­
" ship which presents the real difficulty. B ut even in 
" this question it must he borne in mind that polygamy 
.. and otbersooiaJconditions,coupled withinherentideas 
.. as to the communal ch&raoter of l&nd, ghre e\'en to t he 
" individual owner an aJIinity to the fami ly owner suffi­
" cient to confuse the oublines of a too rigid chtssifl­
" cation" (9992) i and a.gain, .. It is very diffi,oult £01' a. 
" native to understarnd individ'uaJ. ownership . It,is 
~, contrary to his ideas. H e has at the back of his 
,. mind the idea of cOlUlUunal ownership. H e may sep 
., a certain a.dvantage in individual ownershipl but t he 
" conoeption generally is contrll..ry to his ideas" 
(10,048). 

An interesting instance of what to aill English 
lawyer migh t seem a confusion of idea.s was gi,Ten 
by Chief Mate Kole in his evidence before Mr. 
B elfie ld (p . 58, Cd. 6278). " In the case of private 
"ownership w.bich is possible in some ius~ces, 
., the la.nd is quite out of t he control of the dlief. 
"Th e sa.le of such laond is subject to the co))_ · 
.. sen~ of t.he own er's fatRi ly." .Again, on the .next 
page, speaking of permanent plantations, h~ s,,'l,y!,: 
" Most of the plantations are the individual property 
,. of the owner, and these properties can he 90ld 

" without reference to anyone but members of lobe 
" owner's falnHy." , 

Mr. Casely Hayford, in "The Truth about the West 
" AfricauQuestion," p. 56, says: "Butin the OU$tomary 
" law we find no trace of individual ownership. What 
" the head of a family acquires to-day in his OWl) 

" indi\'id~l right will, in the next gen.erabion, ~ 
" quite indistinguishable from the general ancf:stml 
" property of which he was a truste~. EVE'n d1,lring 
" his !ifetime the person on the stool scarcely makes a 
" difference in his own mind between what he received 
" as family ,Pro,Perty a,ud what he adds thereto by his 
" own exertions. And the law of ,succession furnishes 
•. the best reason for the phenomenon. Both what 
" came to the hea.d of the family and wha.t he has 
" made, pass, at his death, to his uterine brother. 
" cousin or nephew, as the case may be, who being the 
,. only possible and legitimate successor to the stool­
" holder, the latter g ladly regards as the trustee in, one 
,. sense and one of t he beneficiaries in another sense . 
" of all after his death." 

What are the legal rights arjsing out of private 
ownership according to law? 

The rights would, I think, vary according as the 
owner was a. EUl·opea.n or a native, the rights arising 
out of a Elll'opea.n ownership being generally those 
according to English law. With this I am not fU1't11er 
concerned, and I would pl'oceed to oonsider the rights 
arising out of ownership by a native. 

F irst, t·hen, as to the eElta.te held by a native in land 
held by him in private ownership, Mr. Sarbah says (p. 65 
et seq.)," Strictly speaking, the tj11ll' fee simple' HS used 
" -in English m,w, cann0t be correctly applied or used 
,. when speaking of the highest kind of the . tenures 
" obtaining on the Gold Coast .... The King, by the 
« law of England, is the supreme lorn of the whole 
., soil. Whoever, thcrefore, holds lauds, mllst llold 
" them mediately or immedia.tely of him; and while 
.. the subject enjoys the usufructuary possession, the 

T 
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" absolute and ultimate dominion remaiM in the 
" King" (Co. Lit. la). " As far as the Gold Coast is 
" concerned, th is portion of the English la.w does not 
" apply,f0r it is a g,roup of territories under native rulers 
'4 taken under British protect ion; it is British territory, 
" but not so by conquest or cession; as a matter of fact, 
" the Colonia.l Office st.a.ted on the 11th day of March 
" 1887, as published in Parliamentary Blue Book of that 
" year, that it is inaccurate to state that a.fter the suc­
" cessiou] Asho.,uti Ex.pedition of. 1874, t he Protectorate 
" was annexed by Great Britain and became a Co10ny, 
" inasmuch as the greater porti0u, of the Gold Coast 
" Colony sti ll r emains a Protecto,rate, the soil being in 
" the hands o£ the natives and undel' the jurisdiction 
" of tihe na.tive chiefs." I 

The latter PM-t of. this passage was correct when 
Mr. Sal'bah published the first edibion of his ., Ji'anti 
Customary Laws" in 1894, but not so when he repl'o~ 
duced it in 1904, for in the year 190!l. the boundaries 
of the Colony were extended so as to include the 
Pl'otectomte which was annexed to the Dominions of 
the Crown and declared to be part and parcel of the 
Colony, 

Mr. Hayes Redwa.r, on p. 68 of his work alI'eady 
referred to, says, "By the Marriage Ordinance, 1884, 
,. s. 39, it is enacted that where by the law any 
" portion of the rea.l or personal esta-te othor than 
" native fu.mily property, of persons married under 
" its provisions and dying intestate an(l: without 
, next-of-kin, would become a portion of the hel'edi­

" tary revenue of the Cl'o\VD (£.e., by- escheat, 01' as 
" bonu. vacantia). such pOl-tion shall be distributed in 
" accordance with the native law of succession and 
" 'shall not become a. portion of the said casua,l 
" 'hereditary revenue.' It will thus be seen, tha.t in 
•. the only case in which eschea.t could occur (viz., 
" where natives by contracting monogarmous marriage_ 
" have changed their sta.tus and brought theil' indio 
" vidual propert,y within the .rules of English luw 
" under seetioD 14 of the Supreme Court Ordinance) 
" the Legislat'.lre il,terieres to prevent escheat. It 
" should be remembered that escheat is purely an 
" incident of the possession of lands held under tenure 
" from the Crown, whi(',h ca,nnot exist when the 
" Crown, by its responsible officer and through the 
" medium of the Colonial Legislature has disclaimed 
" the right as 'UUinl!lts hceres to the reversion. There 
" are therefore no lands at the Gold Coast which 
" devolve on the Clown on intestacy and failure of 
" heirs, a,nd thf'l'e is no tenure from Lhe CI'OWl) as 
H regards the na.tive landowners, who a.re not tenants 
" in fee simple (the largest known to English law 
" which is still lia.ble to the incidents of eschea.t to 
" the Ordwn by its ultimate reversionary right) but 
" a,bsolute owners" 

With regard to the rights aorising out of private 
ownership, Mr. Justice Smith dea..ls with them in a 
genera.l way in the report all-eady l'efel'l'ed to," Family 
" property can be traced to individual ownership. A 
f' person being u bl>olute owner of la-nd-that is, la.nd 
" that he btLS himself acquired-has every right to 
" dispose of it, verbally 01' by writing, the latter mode 
" formedy in oue or two cases but now frequently 
" resorted to. Failing th is, the land descends accord­
.. iug to the native law of inheritance a.nd then be­
.. comes family property, ana the mode of a.lienation 
" is the same as that of t he stool property of the chief 
,. 01' king." Fa,nti" Customary Laws," pp. :tn, 27;$. 

The ev idence is , I think, c1eal' that an individual 
owner would have dm'ing his lifetime the )'ight of 
alienat.ion ird~1' vivos of the owner of n,n English fee 
simple, subject of course to the provisions of the Con­
c\.s$ions Ordina.n.:e, with which lam not no\\ concerned. 

As to the powers of testamentary disposition of 
a native individual ownel' in the Gold Const, Mr. 
Bruce Hindle, in his report, says, "There is a differellce 
" betweeu property acquired and Pl'OPOl·ty inllerited. 
" The for mer call be disposed of out of' the \lsual 
,. course of snccessickl; the laottel' must go in comse 
" traced thl'ough the beirs of the acquirer." -Su,rbah 's 
" Ftulti Oustomo.ry Ll~ws," p. 280. 

Mr. Sa.rba.h, on p. 95 of the same work, says. 
"The customa.l'y law knows nothillg of wills in 
" ,,"riting, and even ill the matter of tesb~lllentUl'y dis­
i' positions the membel'tI of the family exercise much 

"influence." On page 97, he traces out the history or 
testa~enta.ry power, .< Without doubt., the custom 
a of making wills with respect to self-acquil'ed pro­
" party is of mf')dem growth, but no one ca.n tell 
" when t he practi~ first began. D eath· bed dispositions, 
" known as Samansiw, seem to be recognised', not so 
.. much because of any assumed'r.ight to make such a­
" disposition as beca.use, from feelings of affection, 
" respect , or even superstition, the last wishes of the 
" deceased a.re considered to be ent·itled to weight 
" among the members of his family. And thlsidea runs 
" through the customary Law relating to testamentary 
.. disposition of property. J:n, fact, the only disposition 
" of property known to the early customary Jaw was a 
" otr!llllsfer followed by immediate possession. Contact 
" with British 'r111e in the old settlements gave rise to the 
" practice of reducing into writing such tra.nsactions, 
" a.nd writing has in some cases become common, not so 
" much because it is essential fo r the validity of transfer, 
" but because it is a perma.nent record of such occW'~ 
" renee." On p. 98 he states the rule, " Where the ownel' 
" of self-acquired property gives tesmment-ary direc~ 
" tiona as t.o its disposal among the members of his 
" family, who thereby take such property as heritable 
" or ancestral property, the person who would other­
" wise have succeeded to the deceased cannot ignore 
" such dispositions and the persons benefited have IL 

" right to enforce such bequest." 
He then gives an illustration shortly as follows: 

-.AJJ. owner by testamenta,ry disposition bequeaths 
property to each of the following, a Bon, a niece, a 
younger brother and a friend. By customary law the 
son ca,nnot take unless the father" placed him in 
possession before his death," vhe ground being pre­
sumably that a son was not of heritable blood, the 
niece is entitled a.nd "can enforce her right to possess 
bhe land, being of heritable blood." The younger brother 
ca.n take, but the friend could not compel delivery of 
the pl'operty, in his case some pieces of cloth. 

MI'. Sat-bah continues, "Where OJ, woman having 
" issue or descendants possesses seli-acq llired propert.y. 
t. her testamentary declarations as to the dispoea.l of 
" her property a,mong her childnm and grandchildren 
" are binding." Further, on p. 99: <j A stool bolder, 
'f who had kept his self-a{lquirEl-d property distinl!t from 
" the stool propert.y to the knowledge of the senior 
" and immediate members of the stool, can make a. 
" va.lid testamentary disposition of such self-acquired 
;< In'opel'ty to a member of the family. Thecustomal'Y 
" law does not permit any person to bequeath to an 
" outsider a greater portion of ills property than is left 
" for his fn.m.ily." 

In an opinio~ relative to the Accra district, Mr. 
Bannerman thought "Property acquired by the 
" deceased he can either in writing 01' verba,!}y will 
" away to WhoUlso\wer he pleases." (Id. p. 110.) 

Mr. J. T. FurIey, Commissioner of "bhe Oentral 
Province, thus expresses his opinion; "The English 
" la w of testa-mentary dispositions 9Jpplies to the Gold 
" Coast and a. devise of individuaJly acquired lands to 
',. an individual would be upheld by the Courts." 
(Puper'S, p. 22.) .. 

Mr. Redwar says on page 80 of his book thaot it is 
clear that the holder of individual property bas "an 
;. unfettered right to dispose of his individua.l property, 
" either during his lifetime or by will," and states that 
,v here "non individuaJ owner dies "leaNing a will, the 
" heir by native custom is bound by t.he dispositions of 
" the will and the r ec:ipients of the testator's bouuty 
" ca.n enforce their rights even in the native tribunal, 
" the In w on this point being now fully established." 

A'S to succession in default of. testamentary disposi­
tion, I wonld quote the following opinions, which are 
in a.ddition to those of Mr. Crowther and Mr. Justice 
Smith, cited a.bove:-

(i) "Iu the coast towns a. member of u. family mny 
make separate or private u.cquisitions a.nd 
dispose of them as he plea.ses iu his lifetime, 
prov.ided none of his fu.mily nor nny part or 
portion of his ancestral or family property 
contributed to the acquisitiou of such pro­
perty. But a.nyproperty of his that remains 
undisposed of at his death descends to hi~ 
successor s as ancestral property!'-Sarbah's 
" Fnnti Customary Laws," p. 61. 
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registe1'ed u.nder the Ol'dill EtHCe, the S llcces~ 
sion to his or her proper ty shu,1I be regulated 
by Muhammadan law. 

(ii) " Practically aU the land in the Gold Coast is 
communal. It is seldom tha.t' individun.l ly 
owned' IImd is met wit.h. J~o.nd is often 
t\,cqnil-ed by iud iv-i<1uals, but unless dispos~d 
of in the individual's lifetime, it. afterwal'ds 
becomes mer ged ill the family lnnds."-Mr. 
J. T. Furtey, Pap~rs, p. 21. 

" "Yhen a.u indiyidual does acquire itlJnds 
with hi s own self-acquirerl resources. he hus 
th e rigb t. to dispose of them in his lifetime, 
On his dea.th , according to native custom, his 
n ephew. brother, uncle, or cousin would 
succeed to his-lands a.nd other property, but 
t he successor would hold them in trust fo r 
t he farmily, who would all have an interest. 

It is a. ql1~stioll whet.her the provision s of 
the Ordinance wonld u.pply to commmu.li 
laud. hut I would submit t.hat they do not. 

'ro snlll up the charfLcteristics of nu>tive individual 
ownel'ship-

in the la.nds , including those individually 
acquired. The English ln.w ofsucces­
sion is, however, regal'ded with disfa.vour by 
t he inlul.bi taut.s of t.he Gold Coast as it ... 
tends to break up the old fa-m ily system. 
The family system is deeply rooted in the 
native institutions. .. It-is notaccurnte 
to state that there is a.ny recognised system 
of individual ownersh ip in land with a right. 
of'individua.l succession to it. Land which 
was originally the subj~ct of individual 
ownership in practically every case merges 
into family property and becomes the com­
mon interest of tb~ family. ""i~here an in­
dividual died without leaving any family or 
blood relations at <tIl, his lands would hecome 
merged in t he commwtallands of thH com­
munity to which he belonged, but sunh cases 
would be rarely met with."-·id .. p. 22. 

(iii) Mr. W. C. F. Robertson was of opinion t hat. 
on the death of an owner the la.nd ooc'l.me 
family land (2358). " As a matter of fad. 
.. there is a change going on now in the 
" spirit of the laws of inperitance, and it 
" frequently occurs that people actually do 
. , devise." 

(i\') Silo W. Brandford Griffith thought that at Accra 
such property" would helong to his family: 
.. The family would be his brothel'S and 
" sisters, and, I think, his mother too" 
(14,122). 

(v) Mr. Redwar, on page 80 of his work, says, 
, The natil'c law, however, while ncognising 
.. individual property, does not regard it wi.th 
.. fayour, and upon the individual owner's 
" death intestate it is held that the property 
.. then becomes impressed with the character 
" of joint fa.mily proper tjand de\'olves upon 
" his heir by native custom as the head of 
" Family Community.". 

Certain legisla.tion with rega[Jd to succesl:>ion re­
mains to be noticed. 

Under section 19 of the Supreme Oourt Ordinance, 
slwce'3sion to the property of natives would be governed 
by the rules of customary law. 

To this general rule the exceptions in the Gold 
Coast are as follows :-

(i) Where a person" who is subject to native law or 
custom" is married under the Marriage 
Ordinance, 1884, and he or the iosue of such 
marriage dies intestate any real property of 
which the intestate J;Uight have disposed by 
'Win, descends as to two·thirds in accordance 
with the law of England on the 19th Novem­
ber, 1884, a.nd as to one-third in accorda.nce 
with native customary law. There is an 
important proviso to the effect tll~t r('al 
property the succession to which cannot by 
by nati,'e customary law be affected by 
testamentary disposition shall descend in 
accordance with such native customa,t·y law. 

(ii ) Sir W . Brandiord Griffith, in (Joles' case 
(referred to IlWpra, p. 126), decided hhat 
tbe succession to persons man-ied by Olil'istian 
rites, though not under the Marriage 
Ordinance, 1884, mnst be governed by the 
rules of English law. This would not, I 
submit, apply to communal laud. 

(iii) By section 10 of the Mnhammadan Marriage 
Ordin.a,nce, 1907, on the death of a Muham­
madan whose marriage has been dul)' 

(1) The estate taken by such an Olm6r is not a.- fee 
simple hut a.n eniaJ'gement ther eof by 
Ol·dinn.nee. 

(2) The powers of disposition itnter vivos or by will 
fl,re treated a.s mat ters depeading on custom 
ilIud not on Eng lish law. 

(3) A. sale ma.y be ca.rried out by one of ~he modes 
of disposition described by Sir .8. Gl'i ffillh 
alld ill fihe case of Basel Missiono. Bruce 
(vide sILlwa), which are not such as would 
be valid conveyanc~s of land by English Jaw. 

(.~ ) Dew)lution on the death of the owner intestate 
is, apart il'om legis lation. governed by custom 
and not by t he rules of English law. 

The meaning of the expression, "la.nd held \Ulder 
native tenure," used in Section 11 of the Gold Con..st 
Nutiv~ Jurisdiction ordina.nce, and in legislation of 
otb~l' dependencies, was l>8£ore the Supreme Court on 
the Cases l'epOl·ted on pp. 126 to 128 of the Papers 
laid befCll'e the Commit.t-ee. Those cases decide that 
the tl'a.nsfel! of land, held under native tenure by l~ 
document, does not. cause sllch land to cease to he held 
under native tenure. 

As I have alrea.dy stated, it appears to me to fo llow 
from the provisions of Section 19 of the Supreme 
Court Ordinance t hat the question, whether land is 
held Imdel' Engl ish or Na.tive tenure depends upon 
the status of the owner, and thia view is, as I nndel'~ 
sta.nd the opipion of Mr. Townsend, the Attorn~y­
General of the Gold Coast and of Sir W. B. Griffith 
(see pp. 301 and 806 of the Papers laid before t.he 
Com mittee) . 

Modes in which land m,o,1j be fA-anf.jerred jr(jrfJ, cOm?/1,unal 
tenure io indWiclual owne.rship . 

S~ far, the only mode of transfer wllich I have 
not.iced, has l>een a sale by a community or family to 
an indi ..... idual. This, however, is not the only mode; 
in addition, the interests of the occupants of stool or 
fumily land are in SQme cases being gradually traM· 
formed into or n.re being dealt with Il~Cj absoJutv. 
interests. The modes in which this may operate seem 
to be the following :-

(1) By an individnal treating his right of OCCll­

pancy as a right of oWllership and selling 01' 

mortgaging it. 
(2) Mr. Crowther instances a.nothermode by the case 

of a ma.n bringing an action in his own name 
in respect of family property. The judg­
ment would be in his own name and might 
be used by him. to establish a claim to land 
as his individual land. 

This Mr. Crowther calls a .~ typical" 
case (10,055). Sir P. Smyly. on the other 
hand, gives instances of the care of familie,.; 
to prevent indiridual members dealing with 
the family land a-8 t,heir own (8069). 

(3) By seiznre of communal property twder a wTit 
of fi fa in respect. of the debt of an indh;dual 
member of the community. .AJty seizl1re 
might be (a) of the interest of an individual 
occupant of stool land, or (b) of the interest 
I)f an individual occupant of family Janel. 
With regarel to (a), Mr. Crow-ther's evi~nce 
pointed to the fact that a consideraLle 
amount of l:md had been sold by ol'editol's, 
a.nd it is to be observed that it has the sanc­
tion of t he full Court in tile case of L okko !'. 
Konklofi (1907, Paper3, p . 100). With regtLra 
to (b), I have shownl'.in myfil'St--Memol'undum 
that family land cannot be seized ill respect 
of the debt of an individual member, but 
there is nothing apparently, as Mr. Wil­
loughby Osborne points out (oiM in.fra), t.o 
prevent the interest of an individual member 
being seized, and the Court helping the 
creditor by decreeing a partition. 

T 2 
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lit is cer'tain ehUit £01' .some time latnd has 
oeen: in tlie course ' of transfer from com· 
munaol to individual tenure by one a£ 1:he 
three modes specified: hut the ,first, and 
indeed, so far as ] aom aware, the only, case 
which suggests the legaJ.ity 0:£ any of t4ese 
modes or transfer is tha.t of JiJok1w 'V. 'Kollkllofi, 
,]hi8 case, which is :£olly 'deallti with in the 
Re~ort, ,forms a leadw.g case in Gold Coast 
law, and is worthy of ca.reful study. The 
only passage to which. I wish to refer, ~s ao 
pOlrtion o£ the ffudgmento£ Sir W, B. Griffith. 
Spealdng of the D efendant, he sa.ys : 

" It is cieUlr tnaro his father or granMaibher 
flnst farmed the land, bhen built a village on 
it. settled on it, and hecame in time to be 
recognised as the exclusive owner of llhe la.nd. 
"Possibly the first entr.y may bu.ve been with 
t.he consent of the stool, but gradually with­
out further applica,tion to the stool, occupa­
tion ripened into full ownership. In this 
manner mu(',h stoolla,nd has become priv8Jte 
land. I nave never known 1:1. case or family 
land having become'PrivH1'e laI!~ in this way." 

(4; By pa,rtition of fa-mily property among 'the 
members of t,he family, each I!lember taking 
a part of the land in absolute ownership. 

This is a mode which is obviously one 
which might prove a very expeditiotls mode 
of conversion of communal land into private 
ownel'l~hip. It has been brought to my atten­
tion by the , statement kindly supplied to 
me by Mr. Willoughby Osbome ailld set out 
supra, p. 133. .. Sometimes the interest of 
" a member oil the family is ascertainable, 
" e.g., be may own one undivided moiet,y. If 
.. such a,n interest was purohased under A. 

" fi fa. the Oourt wonld entertain a claim 
" by the pw·chaser for partitioll if such were 
" fea.sible." 

Pa,r titioll does not, however, appear to 
be at all common, for Sir W. B. Griffith in 
his judgment in Lokko v. Konklofi says, ,. I 
do not recollect ever having hea,rd of family 
property having heen partitioned. A decree 
of. pa.rtiticll of family la .. ud seeIDS to me to 
be hardly conson~nt with native idea,s, for 
-a fa.mil[Y is something more than a number 
of joint tenants." As Mr. Sarbah S<LYS, on 
page 100 or" Fanti OustQma;r·y La.w,>; " :-

" There is no suoh thing as succession, 
in the proper Engli.sh meaning, in a 
family owning UoncestraJ, PJ·operty. The 
whole family, consisting of mwles a,nd 
fema-Ies, constitutes a sort of corpol'at.ion; 
some of. the mt!mhers being copa.rcellers 
i.e. persons entitled to a pOIt.ion or the 
property on partition (cutting Ekar), and 
others who are dependents, and are entitled 
to reside in the dwelling.hol1sefor life, suoh 
a~ sons and daughters, subject to good 
rQnduct and not disputing the right of 
the family. Pal'tltion being extremely 
rllil'e, the idea of heirship sca.rcely presents 
itae1£ to t he mind or a.ny member of the 
fa.mily. 'I'he member.s Hr~ entitiletl to 
reside in the ancestl"wl house, and to enjoy 
that amount of affluence and cODl)idera­
tion which springs, from th~ir belonging 
to a fa.mily possessed of greater or less 
wealth." 

'rhe ewtellt to which votiNe primate O1l.fMl·ship 
Juu; iNlperseded the ol.d 'lIaWve tenwl'e by ccmvm1.m.it-ies. 

Mr. Saorbah, in" Fanti OustomaJ:Y Laws." 2nd edibion 
h)ublisbed in 1904), pp. 61 and 62, says, U In tlbis COlmtry 

,:: !~\~~ t~O~~~t 11~d~~:J{~~e c::: :~flt :e p~~~~:~; ~~ 
" proved. If a.n individual hold8 property in severalty 
,. - that lS, as sole o'wner 1I1nd possessor-it will in the 

next generat ion relapse into a.st.ate or joint tenancy ." 
Agfl,iu, on p. 89, •. rt should be noted, while on this 
.. point, that, with t he exception of' the coast tovms, 

. where thero is mllCh contact with Europea.,u ideas, 
t . seH-acquired or privll,te proper~y in its ~trict sense 

" does not exist oyer the 'whole country, beca.use the 
" family group is of the patria.rchal type;" and again. 
On p. 9'0, '' In the English law, individua.l property is 
" the rule: the converse holds on the Gold Ooast." 

MI'. !Red'waa', o~ p. 79 of his book says, "1\ccord­
" ing to naf;:i;ve la.w there. is a presumption in fruvour 
" of all Jand being jointly held by a family or other 
.. community, whlcn presumption may, bowever, be 
" rebutted by evidence tha.t it has been acquired by non 
" individual thvough his own personal exertions in 
" tmde or otherwise, without any assistance from the 
" community of WhOUl he is a member, or by gift to the 
" the oindiviaua.l a.part; i ,rom ilhe rest of the community. 
" Absolute a.nd exclusi've ownershi,p of land by one 
" individual is still compa.ra.tivel¥ ral·e, although indi­
" yjdual 'Pl'operty will probably increase as time goes 
" on rund Etu'opean notions get a fi:rmerhold of educated 
t. natives. Joint family or stool property is still, how­
" 'ever, bhe rule, and ind1vidua.~ the exception." 

Such has been the pace, however, during the last 
few years (Batty. 8302), tha.t Sir W. Brandford Griffith 
informed the Oommittee toot -the idea of individual 
ownership of land has taken root to such an extent that 
he would assume that ownership was in an ~nd.ividua.l 
unless there was evidence to the contrary.-(14,213 
et seq.) 

With regard to the towns, most of the land is hela 
by individuals or by fa.mily groups claiming through 
individuals. 

In the c.:ountry the matter is more difficult. It 
chiefly turns on whether -the tenure o~ the land 'Pla.nted 
with cocoa is to be truken as individual or not. J.t 
would I)e improper to express an opinion 88 to tbis. 
Mr. Grey (5343) and Mr. Batty (8296) think it is. 
Sir P. O. Smyly thinks otherwise (8063~. Mr, McDonell' s 
\'iew is that the cultiva.tor has no power. .OE alienation 
and does not think he has (11,975). Cap'ta.in Ross 
expressed the view tha.the cannot sell the la.nd (11,85 '7, 
11.865) Mr. Crowther thinks the cultivator thinks he 
has a right to sell (lU,055). Mr. McLeod does not think 
there is much individual ownership" in our sense" 
and must t herefore, I think, agree with Sir P. C .. 
Smyly (14,018). 

As to the various provinces, it appears to be least 
in evidence in the Western 'Province (Papers, p. 1'7, per 
Mr. Maxwell). 

Mr. FW'ley, Commissioner o£ the Central Province, 
thinks that t~he IDst:itution is seldom met with (Papers, 
p. ~l.) In Saltpoud, it ex.ists practically through the 
whole district in a greater or less degree (Papers, p.16). 

In t11e Eastern Province it would aoppear to be 
chiefly met with. In Quittah it is &n appreoiable 
factor (Pa.pers, p." 13). In Aburi, according w one 
Government Officer, it is a.ppreciable and not confined 
to COH·st towns (ptpers, p. 14) whilst according to 
another, quite SO per, cent. of t he la.nd is so held 
(Paperil, p. 20). Sir W. B. Griffith puts the amount 
in the Kroho district as a.hout 10 per cent. (14,527). 
In the Birrim District, the District Omcer thinks it not. 
.an a.p·preciable factor in rural areas, but tha.t it is, ,Vith 
a few exceptions, confined to certa.in coast towns 
(Pa.pers, p. 18). It however appears from a R eport of 
Mr. Orowtber, tha.t certain chiefs in the Densu VaJley 
started between 1860 and 18,0 to sell land to indi· 
vidllals "a.ud at the present day the greater portion of 
" it is held by privaote individuals" (Papers, p. 110). 

SOUTHERN NIGERIA. 

Mr. Willoughby Oshorne traces the begiDlling of 
individual ownerShip in Lagos to the ,rough con­
veyances. "which King Docemo ga:'\'e to liberated 
" slays's between J..8S2 and 1861 " (14<,79:1.-4). 

During the administration of Sir. J. H. Glover from 
1863 to 1872," all l'Ilind on. the Oolony of Lagos was 
rega'llded as within the gift of the Orown," and measnres 
were taken " to alienate in perpetuity a very consider­
" able area by W1L-y of Crowll Grn.llts con£el'1'ing fee 
" simple t itles." (Papers, p. 161.) 

ltr. Buchanan Smith, in Papers, p. 225. says that 
gru,uts issued by Dooemo-
" were recalled aftiel' the cession and othe·rs issued 
in their pla.ce. Crown Grants were also given to 
any oocu,piers in possession who succeeded in proving 
their tibie to the satisfa.ction of the Oommissioners 
appointed for the pWJ>ose. This procedlU"6 was fol~ 
lowed up to 1868, when the Land Commissioners 
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Court was a.bolished, sl\bseqnent applicants being 1'e­
quit'ud to sabisfy t he Admjnish1lotol" of th e Government 
:1S t l,) bh e bowi. ficle o1u't.1'lloter of theil' ch1>ims. 

;, Since 1863 fI bout 4;,000 C\'Own GrRnts have been 
issued in Lagos and Iddo l'slu.ud and on bhe ma,inland 
at E bnte Matta, Leckie l\.ltd Badagl'y, 

.. A considerable number of ocoupation t.iokets for 
laud !l.t EbutE'l ~l(ett..'1 Wel'e n.lso issued· by Go"el'llor 
. Glover. J udging frOUll"eCent decisions, it would seem 
that the Supreme COtu·t is of opinion tbat. these were 

. 1n the natul'e of freebold gra.nts asnd were transfera,ble." 
lJ.'he r esult' of t hese gmnts was a revolution in ideas as 
to nati \'e tenure. They-were gra.nted to occupants who, 
ns I htL've t ried to show, Rccording to native tenure held 
only a, usufruct in the la-nd-a usufruct which WRS Dot 
a.nd could not become the subject of sale, but who on 
receiving grMlts in fee simple, got aU t he power of such 
an owner according to Euglish la.w, inoluding an 
unfettered right to sell or mortgage. NatUl'n-lIy t)his 
revolution wus not confined to those wh o received Crown 
Gra.nts, but chiefs a.nd occupants of hl..nd conceived bhat 
t hey had similar estates and acted a.c{'ordingly. 1n 
some cases, too, la.nd which belonged to a family was 
2'l'aUted to a.n individua.L (P apers, p. 226, par. 48.) 
~ The matter was put plainly enough in the case of 
In re Chief Eshugba.yi Oloto (1899). There the claimant 
deposed, " Formerly a chief could only give land for 
" rental, but when the English came the very people 
« who had qualified posszssion sold the la.nd and 
c. took their money Ulnd returned to their country. I 
CI have the right with the consent of the family to sell 
OJ the land. , . ." 

Cross examined ... The: custom for chiefs to sell 
.. land outright arose in Governor Glover's time." 
Chief Oba.nikol'o deposed, " I am one of the white­
" capped chiefs. A chief has the right to se~ l land 
.. when it is for the genera.l beu(;'fit of the famlly a,ud 
" assented to by the other members of the family. 
., T his is since the English came to L agos. P r ior to 
" that t ime J.a,nd was n ot sold at aU." (UJ.'1lJ Evidence, 
p.523.) 

This passage points out the twofold change-chiefs 
and their elders began to sell fa.mily land, whilst indi­
vidual occupants, in spite of the reversion in favour of 
tne community, sold thei.r usufructuary right as 
a.bsolute property, thus ousting the l,"ights of the 
reversioners. 

The result wa·s that in Lagos, at a.ny rate, the rule 
t Lat land could not be alienat,~d in perpetuity has been 
relaxed and the same right of alienation is allowed by 
the Supreme Courl in respect of land there as in the Gold 
Coast. Thus Mr. Willougbby Oaporue. when asked: 
(, If the members of a family who '3.1'e sui juri8, convey 
« family land, does not the purchaser ge~~ good title ,?" 
(14,827), repUed "Yes, now. 'T'bJ famlh~s are begm­
" nina to convey out and out In certalD cases, but 
" only for family purposes." 

I n t he case of Eshugbayi Oloto 'v, Dawodn (1894 
, or 1904)" a; chief who gave evidence as to ,cl,lstom, was 

asked: c~ Cannot a man nowadays sell stool land?" 
His r eply was, " That depends on circumstances, If 
t, t here is something owing, he can then call the 
" family and then can sell. The chief and his family 
" must be in money (financial) difficulties before 
rc the lana can he sold " and to the Court he said, 
" The family could sell a piece of land to preserve 
" th e r est of th e land." Th~ Court observed, " The 
•• evidence of other chiefs and an expel't on native 
to law given on behalf of the plaintiff is clear that 
" lands were not in. forIDer times given away a.bso­
" lutely, _ even to war chiefs, a.nd it therefo!'e must 
" r equire very strong ~vidence to wa.rra.n~ tlie Cour;t: 
" to come to a; conclUSIon .contra.ry to this custom. 
(Papers, p. 24-8 a,nd Oral Eyidence, p. 523.) . 

Mr . Kitoyi Ajasa., a barrister of 19 years' standmg, 
spea.kiug of the mainland, Ebute Metta t? the Egba 
boundary, says: "There ha,ye been many lUi:ltaouees of 
" snles of land out and out where these have beE'll for 
« tbe purpose of relieving the family in distress, Later 
" usage has sanctioned such sales, In other cases, 
" I question whether' such sa.Ie could be upheld 
" in Court." (P apers, p. 243.) 

Trus remal1k of Mr. Ajasa ,vith regard to late'}' 
'usaoe supports tlhe a-rfroment whicb I have advanced 
wh: n dealing with thee Gold CORst. Section 19 of the 

Snpreme Court OrdiuaJIce sets oabilVG oltstom l iS the 
test of the va lidity of a transfer of laud by ,L nuti"e, 
lliUd according.Iy in loc1l1itlies where anoient custom did 
not aJJow of the sale of lan d. that·o mnst, 1! snbmit, 
be some hbter custom sanct ioning it, in or der that n. 
sn,le in perpetuity can be yuJidated. if Jatar, in this 
lllomOllMtdmu I shall a.ttempt to summa.dse the evidence 
with regard to the loca.lit.ies where sales in perpetuity 
have ooculTed or 'where tl1ere is evidence of a cttstom 
permitting a sale. H er e it will be sufficient to point 
out:-

(1) That in Lagos and its immediate neighbourhood 
sarles are valid as they are in the Gold 
Coast. 

(2) Tha.t though sales have taken place in a number 
of loca.lities outside t he immediate neigh. 
bom'hood of Lagos, it does not follow thar.o 
such sa.les are valid, in fa,ct, Mr, Dennett's 
opinion is that Imying and selling sland is 
not recognised in Southern Nigeria outside 
t he Colony of Lagos (11.050). 

(3) That t here is some evidence of later customs 
u.llowing sales, such cllstoms in aome cases 
only extending to country, as opposed to 
town, la.nd arnd in some cases only pel'mitting 
al ienation in favour of persons of the same 
trihe as the a.lienor, 

(4) That there is some evidence with regal'd to the 
districts t'ound B l 'aSS and Bonny hhat sa-les 
by and to fannilies are permitted. 

NatWre of Native I'lIdriwdlUal Oumer8ht'p. 

Thel'e is some information with rega.rd to the 
incidents a tt,ached to this form of renUl'e so fal' as 
Lagos and its immediate n eigh bourhood a.l·e concerned, 
but none, so far as I a.m aware, in relation to the other 
parts of the count,ry. The information which is 
a.vailable COlTObora.tes my oontention hhat tbe rights 
depend upon custom an u accOl'amgly may va.r y frelm 
locality to locali ty. So far as L agos is concerned, the 
rights of a native inclividual owner a.re in the main the 
sa.me as a.re the rights of a native individuaJ owner m 
the Gold Coast, 

With regard to the right of testamentary disposition 
Mr. WiUoughby Osborne writes, "A pur-c-ha.ser from 
" a family acquires an absolute interest in severalty 
.. which he can dispose of by will or inter vivos." 
(Oral Evidence, p. 522.) The authority which he cites 
is In re Ayol'inde (1899). 

That was an action for the administration of the 
esta·te of A .. who died intestate a.bout 1874. After his 
death his son J. succeeded him, a.nd used his Teal and 
pE'r.sonal estate for the benefit of the family, largely 
increasing the personalty, J. died about 189&, and by 
his will left the property to his own wives and ohildren, 
excluding the other members of A.'s fa ,mily. The 
plaintiff, also a son of A., was elected head of the family, 

The following were among the questions put to the 
assessors :-

(3) By strict native hllw can a man dispose of 
property he 1limself acquired by his . own 
labour? 

All the assessors a.nswered " Yes." 
(4) By strict native lasw can a man leave his pro· 

perty to a stranger after his death? 
All the assessors answered H No." 

(5) Can a man leave his property, or any part of it, 
to any particular members of his family to 
the exclusion of the othel's? 

All the assessors answered that he could 
do so with respect to any property he had 
worked for and acquired, but Dot proBerty 
he had inherited. 

With regard to the whole case, the 
assessors found that the plaintiff must take 
all the property, aJ1d none could go under 
the will unless J. had property he had 
acquil'~d independOltly of the property of 
his fClthel'; that the plaintmmtlst ttL-ke the 
property for the benefit of the wh(,le £n.mily 
of A. and must keep it j hhat by native law 
it could not I)e divided a.mong the family. 

TheJ:e was no actual decision by the Court SlS to the 
right of a man to dispose of individually-owned laIid, 
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and from t he case it would appear to depend rather on 
the cust<lm of the district tum ona genera.ll'ule of law. 
(Oral Evidence, p. 525.) 

In Lagos the principle that on the death of an 
indi\Tidual owuer the land becomes family land was 
applied by the native mind with reference to Orown 
grants, which were, of course, to individuals. The 
following passages from J4r. Buchanan Smith's 
memorandum speak for themselves (Papers, p. 226) :-

"48. The substitution of alien for na.tive 
methods of dealing witli land has been pro­
due-tive of some confusion, which is, I think, 
largely due to the fact tbat a Crown grant is not 
a title which is readily ada,pted to the customa.ry 
system of familly ownership, even ill its modified 
modern form. . In mruny cases it ha.s conferred a. 
fee simple title on the individual for la.ud which 
belongs of right to his father's family, and in 
some cases to a series of families. Trouble 
immediately .esults on the grantee's death if his 
beirs claim all tbe land subject to the grant, as 
sometimes happeQ.s, and even during his liietime 
if he attempts to a liena.te. 

,. 49. It also seems clear that amongst the 
natives of Lagos proper ' a Crown gra.nt often 
becomes after the first generation as much a 
piece of inalienable family land a·s if it had heen 
a. grant by the chief 01' head of the faroily under 
the old system. Several witnesses have said tha.t 
the na.tive who purchases a Crown grant. at a sale 
ca,n sell.it again if he so chooses, but that. if he 
fails to do so, at his death it becomes vested 
in his descendants as a whole, " .. hether he has 
made a will to that effect or not, and cannot be 
a.lienated without the consent of each one of 
them. 

"55 . .A. curiOlIS result of these sa.les of bnd in 
the hinterlaud of Lagos is the introduction of a new 
form of fa.mily ownership. to which reference has 
.already been made in connection with t.he Crown 
grants, the purchasers having usnally bought. 
their land with 8, \'iew tbat on their deatb it 
should pass in bulk to their descendants and be 
considel'ed family land, and as such inalienable. 

.. 63. The system of inherita.nce has a,lso 
undergone some chaJ.lges, which are due to the 
influence of English law. Ol'iginaUy the heir 
to the position of head of the family was a.ppa­
rently the decea.sed's brotber or eldest survi\'ing 
male colla.tera l. The eldest son succeeded in 
the absel.1L:~ of a,n older mtLle cellllteml. 

"65. Under modern conditions la.nd cau d..:: ­
sce.nd to the children direct. and almost al·wa.ys 
invariably does so' in instances where it was 
pU1'chased by the deceased and was not originwlly 
family property." 

Mr. Thomas ""illiam Johnson says .. The owners 
" of land in Lago::;, even of Crown grants, generally 
" prefer that on their de..Lth it should be held by their 
«families. Someliimes they leave wills to the effect 
" that their la.nd is never to be sold, but hp..ld in trust 
.. for the members of theil' family, and sometimes 
.. they divide it up amongst members of tbe family, 
" but even if it is left dit:ectly to the · eldest SOn it is 
« understood general ly that he is to hold 'it for the 
« benefit of the rest of the family. So that even under 
'. modern conditions tbe old native custu"maq tenure 
" still goes on to a ~erta.in extent. Sales of such family 
,. land to this day require the I:onsent of the whole 
,. family and could be set aside if the whole family had 
., not consented."-(papers, p. 238.) 

1,1r. C. W. Alexdnder has given me the following 
uote.,..:-

.. The history of Orown gl-ants in Lagos is illumill­
atiag. The policy of the administration up to recent 
times was t o m.ake absolute gra.ntsto individualna.tives. 
Here. if anywhere, one would expeot to find individual 
o\\'l1ersbip iut.J'oallced into uati,e temure. But we find 
these grants developing (,1;lto two classes;-

"(a.) Those held by nu.ti\'es cognisant of, English 
ideas who have regarded the land as subject 
to their individual power of transfer !lnd 
ha.ve transferred it. 

«(b) 1'hoRC beld by natives who have retained the 
lo.nd. 

. ': In such cases the grantee bad absolute ownership 
ongmally. but as descendants were born tbey acquired 
ipso fa.eto rights and obligations. Though by pure 
native law, land is inalienable the COl.l1"ts recogniEe to 
SOllle:: extent a right of alienation if the whole com.m~nity 
consents. Crown grants falling in tibis class (b) dan be 
trallsferred only with such consent. Difficulties of 
two kinds ha ve arisen. First each descenda.nt of the 
original grantee claims a right to havea.llocated to him 
a pa.rt of the family land with the result that thel'e is 
overcrowding, for the land granted, though sufficient 
for the grantee himself, is often insufficient to accom­
modate his descendants. Secondly, it frequently occurs 
that a"n individual member 0.£ the fa,mily, mortgages his 
holding, arnd when the creditor, often a Europearn, 
attempts to rewlise his secur,ity, be finds thl1tthe Courts 
will not enforce t.be transaction because the consent 
of the whole farroily has not been obtained." 

I will conclude this part oil my subject by refelTing 
to two cases. 

Feshitan Oshodi v. Obayomi AjaguD (1894). In this 
uase a Crown gra.nt for a la.rge area. had been given in 
1869 to eight members of the house of Chief Oshodi 
Tappa in the na.me of one Obayomi AjaglUl. A 
dispute arose as ·to the ownership of the land granted 
and a petition was made for a declaration by the 
Supreme Court tbat the property, or the title deeds 
thereto, were held by the defenda.nt in trust for the 
plaintiffs. The petition was granted and tbe names of 
the plaintiffs endorsed on the Crown grant in question. 
(Papers, p. 248.) 

De Cruz v. De Cl112 (1894). The members of a 
family, including females, have by native law and cus­
tom a life interest in family land, even though it be 
subject to a Crown gram.t, a,nd cau reside on it dul'ing 
their lifetime. (Paper:::, p. 248.) 

Oel"ta.in legisJa.tion with regard to succession re­
mains to be not iced. 

To the genel'al rule t.hat succession would b e 
governed by custom the exceptions in Southern Nigeria 
Cl.re as follows :-

(i) By section 2 of the Real Estate (Administration) 
Ordinance, where a person dies intestate, 
leaving real property ('If which he might have 
disposed by will, such property is to l)e 
deemed part of the personal estate of 
the deceased and administered accordingly. 
There is a proviso that real property, the 
succession to which cannot by nativc law 
or ('.Ilstom be a.ffected by testamentary 
disposition, is to descend in a-ccor<iance with 
the provisions of such native law or custom. 

Mr. QVilloughby Osborne has kindly 
furnished me with the following note on this 
Ol'dinn,nce: ."The Real Estate (Administ.ra­
" tion) Or&in~ce applies only in cases where 
" administra.tion has been gra.nted l>y the 
" Court either lUlder letters of administration 
" 01' special orders, a.nd the usual practice: is 
" to apply £01' leave to administer the realty' 
" under the Ordinance." 

(li) Section 39 of the Marriage Ordinance, which 
it is importa.ut to observe Ilpplies only to 
the Colony, prm-ides that where a person 
,. who is subject to native law or custom" is 
married under that Ordinance and he or tho 
issue of such marriage dies intestate, any 
real property of which the intpstate might 
have disposed by will is to be dist.ributed in 
accordance with the English Statutes of 
distribution any la.w or custom to the 
contra.ry notwithstanding. As ill ale Gold 
Coast, however. real property which . 
not tra.nsmissible by will is to descend iu 
aecordauce with native law or custom. 

P?"evalence of I'1uLividJual Owncrship. 
Coming UI)W to Southern Nigeria, I will COlll­

)Deuce by giving some genera.l expressions of opinion. 
Writing in 1898, Sir T. O. Rayner, the Ohief Justice 
of Lao-os, snid; "I am quite awa·re that land is freely 
.. bo,~ght and sold iu <l.U coast towns, including Lagos. 
" but this is in a.ll cases due to the gradual introduc­
;. tion of English ideas, and is quite foreign to native 

ideas."-La.nd Tenure in West Africa, i. 



lofr. F S. James. C.M.G., Sell ior Pl'ovinoiul Commis­
sionl!l', expresses t,he.- matLel' "ery widely when he sa,ys : 
<, I tUll cvu\'inced t ha.t there is no such thing as 
" pl'i\'!l.te ownership throughout the whole of Sout.hern 
" Nigeria.. "-(Oral Evidence, p. 237.) 

Mr. Alexander, who tl'<l\'elled in 1910- 11 through 
many pnl"ts ot the vr estern and Celltl-al Provinces £01' 

the express pU1'pose of examining into the lU\.ture of 
laud tenure uud of individual ownership, is a.ltnvst as 
sfIJlgulne; the result of his researches has cOllvinced 
him that there is no such thing u.s an individual right 
in the la.ud implying the right of buying all(l selling. 
This opinion is confined to the Western imd Oentral 
Pro,"inces, a.s he has not visited the Eastern (3556-8). 
H e disngrees wibh Mr. W ntt, u. Senior District (JolUlUis­
sioner, when that Officer states that at Onitsha. and 
(lther places individual ownership of 1md by the natives 
is recognised, and that laud is dealt with a.s u. miU'ket­
able COlllIDodit.y. H e thinks Mr. Watt is under a 
misapprehension, though he admits that there may be 
a few cases at Onitsha (3468-9). H e qualifies the srote­
lllent later, expressing his beliet t hat in some of the 
coa-st towns the practice has grown up of selling land 
(3472). I shall deal with Mr. Watt's statement later. 

Mr. Alexander dealing with his tour writes to me:-
" Fa.miliar as I wa.s with the extent to which 

land in L agos had been sold, I was astoni.shed to 
find how few traces I could find of natives in the 
interior having any conception of power to sell land . 
Even gran ted that isolated instances of sa le occur 
at places such as Onitsha, I am very confident 
that in interior districts, sale of land IHIS Dever 
become a recognised custom or right among the 
indigenous natiyes. " 

Mr. Dennett's opinion is that buying a.nd selling 
bnd is not recognised in Southern Nigedu. outside the 
Colony of Lagos (11,050). 

Mr. Boyle. C.M.G., Oolonial Secretary, thinks that 
individual ownership is only found over a comparatively 
small a,rea, though it has undoubtedly sprung up in 
Calabar and other old ports. He suggests that it may 
be-he will not say more-that, in addition to indivi­
dual tenure, which has in certa.in places crept in by the 
operation of English law, and EW'opeans coming in, a 
form of individual tenure under native customary law 
is growing up. H e will not give an opinion one way 
or another on the question as to whether individua,l 
ownership has not been evolved by native customary 
law (2171 etseq.). 

Mr. Osborne thinks that land outside L agos is to be 
presumed to be family and not individual la.nd (1·.1,,802). 

Mr. P ennington connects the :Jlcl'ease of alienation 
with the development of t he cocoa industry mainly, 
a.nd to some extent oil palms (7287). 

Mr. Northcote Thomas, the -'Government Anthro­
pologist, in discussing the question of t he extent to 
which private own ership has penetrated into the 
interior says I' Customs with regard to land undoubtedly 
" tend to differ from the norma.} where the land has 
" been r ecently occupied, whether it was unappro­
., priated or obtained by conquest from the previous 
"occupiers. The tendency appears to be to-- place 
" land of recent occupation far more under the control 
" of tbe o~cupier, he is in some places actually the 
"owner." Again " Except in such sporadic cases as 
" .A.wka, the area within wbich individual ownership is 
" recognised \vill, I ima.gine, be found to correspond 
" rougbly with the area of free communication with 
" the European factory, that is to say, along tbe coast , 
" a.t such places as Sapele, Wani and Onitsha and 
" possibly on other rivers." (papers, pp. 300 and 301.) 

W estern Prwince. 

I will now discuss the position in Lagos itself. 
Mr. Buchanan Sw.tb gives the following description :-

" 37. In L agos itseJ£ the influence of English 
law ba.s eJfected a considerable change in the 
conditions of tenure. There remains part of 
the island and the adjacent mainland, where 
t he native system as a,h'cady described still 
obtains, but even in these places an important 
depal'tw'e from the old syst em has taken place in 
so far as native usage now recognises to a certain 

luI 

e:dont the right of sale, provided ~hn.t bhe fl~mi1y 
agrees. This wns formerly impoRsible. a.nd eYcn 
llOW is only l)r)ss ible in a.nd close to Lagol:l." 
(P"p.,~, p. 225.) 

. Owing to the withdrawal of their former pnl'amolln t 
c~llef , und to. t he .construction of tbe rai lway, coo­
slderable modificatlOlls of the old system have ttLkon 
plnce a.mong the Aworis, and-

" there soems to be l ittle doubt that the possi­
bilityof n.1i.enation by sale is now fu lly rer.ognised 
by certain sections of the tribe. Oonsiderable 
stretohes of la.nd on either side of the raUwfLY 
line appcllt1· to have passed oul:. of the bands 06 
their origina.l owners in this way. or by foreclosure 
of mortgnges."-(Papers, p. 226.} 

" 56.-E xcept, however, neal' La(Yos itself or 
the milway, and au oue 0]' two isolated locu.lties 
mentioned by witnesses, the old system of native 
tenure still exists. Among the outlying yilluges 
sale and even pledging of land is prohibited nlld 
land is allotted by the village chief or Bale." 

SOlle of the evidence taken hy Mr. BuchllDanSmith 
refers to t he cocoa district of Agege. We learn that 
buying and selling of land has gone on there since 1898 
appr~rimntely. .• Agege is a great farming count.ry. 
" It IS mostly under cocoa and the cocoa is in a fl om'ish­
U ing condition. A great many of the farmers come 
" from Lagos. Some of them bought their land out­
.. right, and some of them have leased their la.nd &n<1 
.. some of them have obtained it in the old native 
" customary manner by asking the original owner fol' 
" it. "-(Jacob Kanyuide Coker, Papers, p. 235.) 

There is evidence that the practice of selling land 
ha.s extended up along t be railway to the E gba bonn­
dary, and tha.t t he native custom, "in tbe old Eastern 
<I and Western districtS'-that is Epe on the oue aide 
" and Badagri on the other-has bl'oken down,"­
(T. vr. J ohnsnn, Papers, p. 239, Bee alBo Rev. T . A. 
Ogunbiyi, ill. 242; Mr. Sapara Willbms, id.~·,l.<j,; J . B 
Benja.min, id. 243). The summary of tbe evidence 
ta ken by the District Commissioners with regard to 
Badagt'i in Papera, pages 174 and 206, however, states 
that land cannot be sold there. 

With regard to the J ebu tribes, Mr. Sa.para W"illiams 
says (Papers, p. 24'~): "In some countries, like J abu and 
" the Western district of Lagos, something like aliena· 
" tic;n exists. In tbe case of Jebu, the land is only 
.. alienated when the family has fallen into financial 
.. difficulties and everything that could be pa.wned has 
" heen pawned and the debt remains still unpaid .... 
" La.nd is never sold to strangers, and the purchnser 
It must be a J ebu man of the district." . , . I am 
sure the Datives would not like the system of sale 
exten:ded, and I know that tlhey do appreciate the fa.ct 
that It would adversely affect their institutions. 

Ik01'odA~ (the Jebu Re1no Di8mct). 
There was It considerable amount of evidence taken 

befol'e the District Commissioners, and t he result is 
summa,rised in the statement that II neither can any 
one sell land" (Papers, p. 171). That some buying and 
selling has taken place there, however, seems to be 
clear from the evidence of the ReT'. J . .A.. J. Ogunhiyi 
(Papers, p. 242), Mr. J. B. Benjamin (id. 243), and 
Mr. Sa.para Williams (id. 24,1,). It must be borne in 
mind that these gentlemen all come from Lagos. 

Ijebu Ode. 

. Mr. Part:idge, the District COI?missioner, on eiving 
eVIdence before us, expressed hImself very strongly 
against the selling of land, giving it as his opinion that 
it should be absolutely prohibited even a.mong the 
Ijebu's themselves (4189-90) .. H e produced a Pro­
cla.mation, passed in the I jebu District Council on the 
18th May 1912, absolutely PJohibiting the sale of land 
to any person other t han a·n Jjebu and lorbiddin .... the 
sale of laud between Ijebu' s themselves except. Ly the 
consent of the majority of the communal owners 
(0,.0.1 Evidence, p. 154). 

Subsequently. on his return to I jebu Ode. Mr. Part­
l'idge took evidence with regard to la,nd tenure, and his 
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minute a..c<:ompanying it contains the following paa­
sages :-

.. During the last 20 yea.rs the practice of 
l'leUing land-practice unknown before 1892v­
has gl'aduaUy cropped up, an.{l as far as I C!an 
leatn, a good d~al of la.nd has been sold dw;ng 
the last two decades. Up to the present, how­
e r-cr. eVQry su.lehas been between Ijebu and Ijebu; 
there exists no example of any purchase of land 
by a non-Ijebu. The procedure is as 
follows :-A member of a certa,in fami ly commu­
nity desiring to sell his share of la.nd notifies his 
community. If they object he cannot sell. If 
they consent, he sells to soroeother member ofbis 
comlDunity all to a member of aonother Ijehu 
commlluity. The lartt.er ma.y be the purchaser." 
-(P 8.(pers, p. 185). 

The District Oommissioner then went on to state toat 
. a.u attempt was uUl.de to treat the pUl'chaser as baYing 

the right to re-seU the land toanothel' ~jebu without cou­
. suIting the family, but apparently such land belongs, 

by native custom, not to the purcbasel' as Rn individual, 
but to his family .-(Papers, p. 181 and 185.) 

In conclusion, he sa.id that he was inclined to modify 
the "jews he had e:s:pressed before the Committee. 

"Europea,nism a,nd its idea.s have got so deep 
into the very heart of YOll1ba.land that it now 
seems all b\lt impossible to conserve entireJy the 
former sta.te of things. A generation of YOl'ubas 
with. educated and progressive views is becoming 
a powel' in the la.nd a,nd must he considered. 
Uudel' our peaceful rule the populat.ion is in­
creasing to sucb au extent that family laond, 
especially in the grea.t toW1lS, can n0 longer be 
suhdivided. There are young men who ha·ye 
acquired small fOl'tlUles in t rade who desiJ'e to 
purchase siws for theu' homes. Provision should, 
I thiuk, be ma.defor them. For the pre­
sent, at a.rny rate, I would keep I jebula.ond for t he 
Ijebus, Egba.la.nd for the Egbas, &c .. hut I wouid 
permit sale 1V1I.der cel'tain condiUons (see section 5 
of the said Pl'ocl:lJmation) between Ijebu and 
Ijebu, betFeen Egba and Egba, &C." 

The first witlleS$ exa.mined before the District 
C.:>mmissioner was Gbadamosi Ku1..-u, and his e,idenC'e 
was given in the presence of the Olisa and the ma.jority 
of .the Counail who agreed with it. He said (Papers, 
p. 182): "Our houses are all built on the land 've have 
., received from our ancestol's and no stranger hus 
" ever been permitted to buy land al'oggd Ijebu Ode . 
" a,nd I am sure this has Deen so in t.he "illages 
"also. . . . ] .. aud can be sold, blltnot tostrangel's. 
., I spea~ of land which is not held jointly. Fa.mily 
" la.nd, wbich is beld joiutly, requjres the assent of the 
H majOl;ty of the uwoers beLore a sale can be effected. 
" Family land cannot be. sold without informing the 
(( Awujale." 

The second Chief of Od0gbolu sa.id: " Fa:rms can be 
" ~o ld if all agree. Town hOLises go to the eldest son. 
~ . He cannot SElll the town house because the fath ers 
" are buried there and theil' bones and souls would 
" t hen be sold. If a ma.n has bought a farm 
.. he O<l.n sell without reference. If inherited, the 
"' relatives would object aria the head of faJ.l.lily must 
.. be consulted. It would not be hon est to sell my land 
" which came to me from my fathers, fOl'-what would 
.' my cbildren have to live on? " -(Papers, p. 183.) 

Mr. A lexander points out to me that. Yorubaland is 
a. s.omewhat wide expression and that he t hought t,hat 
a.lthough Mr. Partl'idge had an intimate knowledge of 
ljebuland, he had not of other po..rts of the Western 
Proyince except Abeokuta ; be adds:-

,. " The evidence taken by me shews I think 
that there is very ra)' from being a custom of 
sale in YOl'ubalaud and that in the rura.! disliricts 

a.t any rate sale. is unknown." 
The e~idence re.feIIl·ed to was taken by Mr. Alex­

a.ndel' dm'ing tours whicl":Q'he made in 1910-11 i.ll order 
t.o study Na,tive LlVnd 're-nulle. Several memoranda by 
him, together with notes of the eyidence ta,ken. as a.lso 
memura.nda. by }'1essl's. 1'. D. Maxwell, James Wo.t,t, 
a nd R. M. Heron, wel'e published in Lngos in 1912, 
and were laid before the Committee. These memorandu. 
a l'e not included in the P~Lper8 laid before the Com · 

:qlittee, but are referred to in the present memorandum 
nnder the title •. Native Land Tenw'e in Soutbern 
Nigeria," 

Mr. Dennett wlites on p. 203 of "Ni(7enan 
Studies" (11,047). "The selling of land 'vit\l the 
" consent of bhe Chief in Ijehuland has reached' such 
., a pitch that when J. waa last there, the chiefs w~re 
" trying to prevent people from buying arod selling 
« land in a certa.in quarter of the town of Ijebu wbieh 
" they held lUore or less sacred." 

Snbsequeutly three witnesses from Ijebu Ode 
a.t~nded before t,he Committee. They all strenuously 
demed that buying or selling o£ land took place in 
their Stare a.nd made light of the Proclamation pro. 
duced hy Mr. P~rtl,dge (13,366, 13,372 et seq., 13,391 
et seq., 13,422, 13,423). 

Egbalamd. 

. The evidence from Egbala.nd is interesting, and r 
extract the following passages frOID tbat of Mr. Edun, 
the Egba Go"t"ernment Secl'eta.ry. 

" Urban.-Where, in the family land, a member 
of the fami ly has obtained from tbe othe).· members 
through the head a definite position and by his 
own individual men he bas built upon or in other 
ways improved it, this portion becomes his own 
lncuvidu"I.1 propel-ty. H e may pledge it 0 )' sen it, 
but never outside the community. No Egba. man 
can pledge 01' sell land to anyone who is not an 
Egba. As far back as the year 1903, this law. 
which may be regarded as the grea t land law of 
the Egbas , was embodied in a piece of legi$lation 
promulga.ted in circular form." 

This piece of 1egisJa,tion provided:-
(1) That houses and lands cannot be sold or 

mortgaged to anyone not a native of 
Abeokuta territOl'j'. 

(2) That no lease to a llon-llatiye sb.a.ll be 
good wit.hout the sanction of the 

Ala.ke in Council. 

R-u1·al.-In the family forest or uncultivated 
lands, any portion that has been taken up by a 
member CJf the family, in order that the right of 
absolute individual possession may be acq\,ired, 
such pOl-tion (or some part of it) must bave been 
cleared and the trees felled. This baYing been 
done, b is individuall;ght is respected by the othei· 
members of the family. He has absolute 
right of alienation, temporary or fin.a.l, over such 
portion. But he is prohibi~d from alienating 
out of the community, i.e., he cannot sell 01' 

pledge to an§one not a member of the Egba. 
commun.ity." (Pa.pers, p. 187.) 

There is another p..1.8sage from tbe statement of the 
President ot the Na,tive Comt whiClh illustrates the 
conversi Jn of native into individually owned land by 
division of property. ., Uompoulld 01' family allotment 
" of land is subdivided a,nd allotted to each individual 
" who has absolute right of possession on his land; he 
.. can aliellllote to people of Egba descent." (papers, 
p.188.) . 

Another witness deposed tha·t hE' had been buying" 
land in Egbaland sine!'::: 1874, and that he had now 
bought 20 pieces of land, and that the austom about 
sales to foreigners was exactly the sa,me before the 
Order in Council (Papers, p. 189). 

Mr. Edun Wa<3 e-s:a.mined by the Committee and 
amplified the evidence he had already given, 13.018-
13,200, producing an Order of the Egba Governmeot of 
the 31'd April 1913, and substituted fOl' the Order of 
Hl03 (Ol'l:tl Evidence, p. 454). 

Mr. Ale:s:ander wllites with regard to the district a.s 
fo11ows:-

" There is a strong aonn-ection between Lagos 
and Abeoknt,,'l., ma.ny or the inharbitauts of 
.Acbcoknta. being r elated to educated lmtives 
of Lagos. ['he native Govel'hment of Aheokllta 
is iu th~ ha.nds of edllcated ' natl'ves and t he 
Order in Council would be advarntageous to 
Lagosiuills desiring to acquire land, as many of 
them would be inoluded ~n the vel'Y wide detinition 
of 'Egba' appea'l'ing in the land , which l'eally 
sanotioned sales of land between Egbas. ·When 
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I t raveiled t hrough villages just ou tside the 
Egba. dist riot (see evidence taken by me) t he 
repudiation of any oustom to seU land to n.ny one 
was a,s strong as in other out lying par ts of! tbe 
interior of t he W estern Provinoe." 

Ibadam,. 
Mr. Willoughby Osborne puts the cust om very 

clearly " In I badan the land belongs to the I badau 
" people, and is con trolled by tJie Bale, or principal 
" native ruler of Ibn-dan, as t rust ee for them. It is not 
" sold outright , but granted to straugers for use and 
" occupation during good behaviour." (Ora..lEvidence, 
p.523. ) -

The summary forwarded by the Govel'llOr t eUs us 
(Papers, p. 201) t ha.t .. urbarn land cannot be alienated 
" in any way, Lut r ural laud cau be mortgaged 01' 
" pa-wned." When sales did t ake place Ohief Justice 
Nicoll set a~i de one in 1906 in the case of F el'lln.ndez 
&. 00. v. Shepherd (Oral Evidence! p. 527) a,nd the 
Government ignored the wes and obliged the pur­
qhasers to t&ke out leases (10,988). 

Two witnesses who appear ed ~ore ilie Qommittee 
spoke to the illegality of th e selling of rand in 1badan 
and said it did not take place (13,23G et seq., 1 3,248-9). 
P awning was, h owever, permissible. A s agamst this, 
we h ave t he following statement ta.ken fl'om Mr. 
D ennett's" Ni!!erian. Studies," p. 200 (11,047). " In 
" Ibadan the custom pf selling land, it appears, has 
" c'rapt in through t he depravit y of cer tain owner s of 
" farms and the necessity of their paying back mon ey 
" t hat has been borrowed." Again, on p. 203, .. So in 
., Ibadan territory, in spi t;e of the fact that, according 
.. to a..ncient law, land is inalienable, it has been pawned 
" and sold for a. long time and is still being sold ." 

Oapta.in R oss spoke of sales h~ing common, and that 
the people had been warned t hat t hey would not be 
r ecognised, adding t hat in one or t wo cases they ba.ve 
had to sign leases (J.2,220 (;t seq. ). Mr. Edun, too, 
knew , I as a matter of fact that h nds axe bought 
" amongst the members of tbe community of Ibadaon" 
(13,143). 

Mr. Alexander writt;S :-" Oaptain Ross in speaking 
" of sal es b~ing common referred, I think , to Ibadan 
.. Town. Some months ago, papers were r efel"l'ed to 
" me relating to a ca-se where a Syrian had bought 
" land in Ibadan Town. The Thadan Council refused 
, . to acknowledge the validity of the transaction 
" but e,'entuaJly allowed the purchase1 to have 
" a lease for a term of years at a. rental. 1in the 
« evidence taken by me (p rinted in ' NafJive Land 
" PeWIJire in SO'lJ.,t7~rn Nigeria ') sale was deJ:!ied at 
" Lanlat;e a.nd Addo both in t he D)ada.n disID'ict ." 

Oyo. 

Mr. W illoughby Osborne sums ~p the matter thus:­
« In Oyo, the capital of the .AJafin . the principal native 
" w erin Yorubaland, a stmnger ol)tains land, whether 
" for farrming or bu ildin g, ft'om the .Alafin. H e holds 
" dur in u "ood behaviour an d cannot aliene his interest 
« witho~tO the ..A..la.fin's consen t ." (Oml Evidence, p. 
.523.) . 

The Resident (Oaptain R oss) gave evidence before 
ns to the effect t,ha.t there is no such thing ru; sale of 
Ia.nd recognised, t hough 'Pavming is allowed (11,966-8, 
12,1.!)7, 12,246). T bis is corroborated by the evidence 
of the Ala£in and anoth er witness whom M,·. A.lexHndcr 
in terviewed (Native Land Tenure in Southern Nigeria, 
pp. 13 and 14). . 

Mr. D ennett in his "Nigerian Studies," p . 200, 
says, H I n that part· of Yorubaland, where the Alafin 
" holds direct sway, old custolll3 are cons~ved far 
" more strict.ly than in the other Sta.tes, where the 
" neople have more power a"'ld the sale of land, 
" 8.J.thoucrh not unknown , is rare. Lt occurs at times 
" when t he claim to succGe'd to the ownership of 
" land is disputed. As a way ~)Ut of the difficulty, the 
.' farm IS sold ' and t he . yield divided between the 
"cla.imants. B ut the Ala'fin has the right to step in 
" and t ake the land from the family and give it to 
" whom he likes. Tbis is seldom done, but it is pOS" ­
"sible. The custom of ];luying and selling land is 
.. gradually becoming mOl'e common, but it is much 
... 1·arer bere than in t he other States where mOl'e k01a 
I< and 'Palm t rees are planted." 
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0 8hogbo. 

The summary of t he evidence informs u.s that hJ..Dd 
cannot be sold or leased (Papers, p. 201). 

Ifo . 
The evidence taken in Soubhern Niger ia hnd before 

t he Committee is to the effect t'ba.t land cannot be 
sold ill th is St&te (P apers. p. 208, 13.468- 9, 13,,473). 

n e8hu. 
W e are to ld in th e evidence tu.ken on t he spot that 

there is no selling, and this wn.-s cOITobm'ated by two 
witnesses wh o app en-red before us (Pap ers, p . 166 , 
13,280- 1, 13,808-9). 

Al"a. 

A. witness attended before t he Oommit t ee to repre· 
sent th e .Alam, and gave evidence that land " o S not 
saleable on ere (13,347). ,]he BaJe gave eviden~ to th e 
like effect (Nat ive La:nd Tenure in Sout he1TI Nigeria, 
p.9). 

Mr. P ennington, however, gives an instance of an 
out right sa.le by the Ohief of Ala.ra himself (7423). 

. ana.. 
The st.ate of affah-s is tbus summarised ;-

" Sale of l'uralland is forbidden , but land may 
be leased or granted. . . No alien is allowed 
to plant life trees, such M cocoa. coffee and kola, 
for the cult iva.t ion of such trees .,.,·ould give 
him a claim to t he o;vn el'ship of t he hind. 
Urban land can be sold to a.nother Ondo pro­
vided t he vendor obtains the permission of all 
t he members of h is fu.mily" (P apers, p. 206) , 

The evidence taken was contradictory a.nd it is 
doubtful if it bears out the summary. 

Cenftml and EG.$tern P 1'ovinces. 

Going now to th e Central and E a..<;tern P rovinces . 
which may be oonvenientl~ dealt with together, we find 
t ha:t Mr. Sp1·o~ton and Ml'. Hives, both D istrict Oom­
missioner s who have seen service in the t wo provinces 
in question hold optimistic views. The former thinks 
the idea of an out-and-out sale has never entered the 
h eads of the natives, and has only known on'e case of 
it, and that is at Okigwe (6881, 6876). The latter has 
never heard of land being actually sold, a.nd only knows 
of ownership by communities (3255-7 and 3299). Mr. 
P a.rtridge, too, who had seeu servi<;e in th e' E astern 
P rovince, told us tbatselling was quite unknown in 
that Province when he was there, and quite unlmown 
up the Niger (4184). 

Mr. Watt, a Senior District Commissioner, in 
an instructive memo., takes a less optimistic view 
(Native La.nd Tenure in Southern Nigeria., p. 30). 
H e thinks that in those pa.rts of the provinces 
which ha.ve been for some time under direct Govern­
ment control, i.e., the areas within which the Courts 
of the Niger Protectorate or of the Royal Niger 
Oompany exercised jurisdiction, conditions of land 
tenure have been influenced by the pra.ctice of the 
Government and of the merchants and mis.siona.ries 
who have acquired land. Within the Protectorate, 
land was acquired by trading firms and missions, and 
Government leased land as required from the' chiefs, 
and paid rent for la.nd so acquired. "Such leases 
H were entered into at Oala.bar and other sta.tions 
" in the Easte111 Province, and also at W 3oro, Sapele, 
" K oko and Forcados (I think)." "Whatever may have 
" been the original conceptions of the natives in these 
" palios, it was not long before they began to realise 
H that in relation to fo reigners a.n d strangers they 
co had in their land a marketable commoility of g:t"eat 
U varlue. Old rights of possession came to be :regarded 
" aP rights of own~rship, and the possessors dealt in 
" land as they did ill any chattels. The ownership of 
.. la.nd has bee~ sU~'rendered, land has been mortgaged 
" and dea.lt WIth lU a manner quite contmry to the 
" practice which obtains be)ij'nd the area which has 
" been for long under dil'ect control." -

With regard to the Royal Niger Company, "it 
" allowed deeds 'of gift of lanti to be made to missions 
" and pl'iva.te persons subject bJ no restrictions as to 
" the use to which the land was to be put. These rigbt..<! 
H of ownership in some cases lay dorma.nt for many 

U 
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" years uutil the land acquired gr.eat value tbl'oug.h 
.• no exertions on the part of the grantees. Moreover, 
" indh'idual Qwnel"Ship of land having once been intra­
.• duced in these instances, the conception has been 
" gi.ven an extended applicatiou and, it will be found, 
• f a.t Onits h3l, at any rate, that individu~ o:vnership 
" of land is recognised and land is dealt with as a 
" nlru:ketable commodity." 

Mr. Watt' might have pointed to whart'appea.rs to 
me to be rather a striking instance of the attitude of 
the Royal Niger Company with regard to individual 
o\rnership. In 1895 it •. by Regulation (No. 42) made 
under the Charter, established a I-egist!"y of deeds. 
Under it any -:, owner of land " was entitled to file a 
petition in the Supreme Count to be registnred as ' 
proprietOl' of land , and the Court, if .satisfied ~th the 
oetitioner's claim, W:lS to issue a certIficate st.a.ting the 
p~t.itioner's title to the land. The form of .certi.ficate 
is instructive and was; .. tlhat the land descrlbed IS the ' 
" property of A. B. and that it a.ppears by the evidence 
" tha.t he owns the sa-id land absolutely." 

Mr. Cowan, a. partner in )l,filler Bros., and thus 
jargely interested in Southern Nigeria.n trade. corro­
borates Mr. Watt's view in gel).eral terms. He snid 
t hat of late years there ha,d been a good deal of buying 
LLud selling of lnruvidnal land in the Cen~ra.l a,nd 
Eastern Pl'Ovinces. (13,723.) "The coast natIves have 
" been working back a.nd they have been buying lands 
" foi' plantations 01' oountry houses, growing ya.1l}s and 
" and so on, keeping I so many of their people there 
.• like a country seat. They may grow rubber or cocoa. 
" The latnd has been acquired from nati"e communities 
., inland or native owners. That is where iudividual 
" ownership c:omes in" (13,724). 

I shall now proceed to go through the various 
districts in which there is evidence of individual owner­
ship or of sales of land h~villg taken place, going 
l'oughly from west to east. I n the districts other 
than those specifically named, so far as I am, aware, 
the communaJ system unta.inted by individualism still 
preva.ils. 

1. Sapele. 
The District Commissioner writes :-

"In many cases plots of la.nd containing palm 
tl'ees are bought or s(;ldand sometimes pledged fOl' 
debt, the origi.n.aJ. possession llaving been o.b~a.illed 
by squatter's rights. . . . SeveraJ. indiViduals 
own palm forests which pass from son to son 
aond can be sold 01' pledged. No m·ban. la.nd call 
be owned absolutely" (Pa.per~ p-, 170). 

The evidence t..'\.ken by Mr. Alexander is opposed to 
this view-. One witness puts the ma.tter plainly. 
.. The Sobos never sell hnd" (Native Land Tenure in 
Southern Nigeria, p. 21). Possibly the District Com­
missioner is not clear in distinguishing sale and pledging 
of land £l'om sale a.nd pledg ing of palm. flrecs on land. 

2. Kwale. 

Of 13 witnesses, examined by the District Com­
missioner, nine were emphatica.lly against the practice 
of sale, but there was some evidence by the l'ema;uillg 
two of 01. custom of sale of rW-d,lland among themsel"es 
hut not to outsiders (Papers, p. 175, et seq.). 

8. Warri. 
The witnesses examineJ by MI'. Alexander testified 

that land could not be hought Or sold (Native La.nd 
Temu'e in Soutbern Nigeria. pp. 19, 20). 

Ml·. P ennington speaks of ill case where a consider , 
:\ble quantity of land WRS sold which was referred to 
him hy t he Commissionel' of Lauds (7255-6) . M!'. J. A. 
Tho~as who spoke with regard to the country 
betweel: Sapele and W~tl'l'i, and Mr. NaTU~a., who lives 
in Roko Town, hetween S!tpele and Bellm, however, 
gave evidence to the Committee. t hat iu the districts 
with which they ",el'e acquainted Jand was not bought 
or sold (10,041, 15,129 '\I"q., 15,202). 

~. Braiis. 

Tlvo witnesses fr0lD, tbis district gave evidence 
before the Committee, viz., Ohiefs Camerooll and 
Yekol'oglm. From the e"idence, of . t!le fil'st-nanu~d ~t 
:'LPP(:'u"l'S that Ja.nfui a.l'e held by ja?n1hes"aud t1m.t It IS 

customll:l'y £01' familties to purchase &nd sell lands:. and 
that thp,re is 3i great deal of selling (14,571 et seq., 
1,j,,587 et seq.). Sales can only be mad'e to fellow­
countrymen nnd not to those outside the tribe. 
Mr. Pennington corroborates this testimon.,. (7244) . 

5. Degema. 
Cbie£ Goodhead a,ppea.red before us a.nd gave the 

following evidence: "When necessity compels a man, 
« he can sell with tne consent of his family. H I 

. " am in difficulty and I have a piece of land, and there 
r.' is no other way out of the difficulty, I must of 
" necessity sell the la.nd (12,925). . I can sell it 
" to a native, but >if there is no native to buy it from 
" me and the only way ont of the difficulty is to sell it 
" to a European, I can do it (12.926) . . . I cannot 
" remember any case just now when land was sold to a 
" Elll'opean outright" (12,929). 

6. Okrika. 
Chief Koko gave t he following evidence; "One 

I> family 011 the head chief of the town has no power ' 
" to part or deaJ. with these lands, " i.e., £a.mily lands, 
" unless -with the consent and concurrence of the whole 
" community " (12,977). When asked whether he 
remembered the C'lSe of a family selling tlieir land, he 
replied" No" (13,017). 

7. B0'1IITIsY. 
Chiefs Jumbo and B enigo gave evidence before us . 

the result of which appears to me to be that. as at 
Brass, sales by and to families are permitted, bllt the 
purchasing family must not be a foreign one but a­
" native of the Delta." (12,740, 12,862, 12,904). 

Mr. Pennington speaks of selling taking place in 
this district (7244). 

8. O})OOO. 

Chief 000key Gam said," There is private owner­
" ship of land with power to the individual owner to 
" seil, .. Opobo natives a.lso buy land from the 
" Quas and rbos and it is thereafter their own personal 
« pl'Opel'ty to use or sell ag-.:l.in as they like " (Pa.pers, 
p. 198). 

Mr. R. T. Ohisholm, who had had eight years' 
experience in the Qua Country of the Opobo District 
and had been CouFt interpreter, deposed: " There 
" is private ownership of both w-ban and rlll'al land 
" among the Quas. The owner can sell rural land 
" without the consent of the chiefs or community, 
c, but he caunQt sell nt'ban land town lands 
" cannot be sold." This evidence is scarcely surprising 
when we bear iu Jnind that the Opobos, who were 
oriainally Bouny poop1e and w-ho · only moved up to 
Op~bo about 30 year3, had to buy their wa.y into 
their present countl'j\.-(Pa.pers, p. 198). 

mhe result of the inquiry as to testamentary 
disposi t ion seems to confirm this evidence (papers, 
p.251). 

9. Eket. 

" so~~~ £e!c;~~~hoPd:t~~~;t 9~~~is<~i~~~~ ~~;::n t~~! 
" succeeded to wealth 01' cl'6a.ted it by industry and 
.t t hen invested in la.nd from such private m~ as 
"distinguished from those of his 'house' propert.y 
" thus acquired is l'ega.l'ded as his own freehold, to be 
" kept or sold as be chooses." House property cn.n be 
sold by the consent of an overwhelming majority of 
the honse. 

He adds; "The natives appear convinced that the 
I' systetp of indi"iduaJ oWllership is, a.nd will continue 
" for D. fong time to be so, insignificant compared with 
,; the genera.l system of tenure that its effect m~y he 
" l'egal1ded as negligible" (Papers, p. 198.) .. 

The Rev. S. A. Bill, of the Qua Tho MlSBlon, 
says: "'l'he fundament.al law of tenure is that t.he 
" land belongs to the commuIiity, to the ~ribe, and 
" to the town 01' villil.ge. It becomes the prIvate pro­
" perty of the inuividual by h.is clea.ring,. oc<l:\l~yin~, 
" and usin .... it. After t hus ~klllg possesslOD, It 1S Ill S 

" absolutely a.ud is so recognised by native la.ws. While 
" accol'din .... to native law the owner has the right to 
" sell, the ~ommunity as a. rule 10uks with disia.yoUl· on 
" its being sold to an alien" (papers, p. 198). 
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10. Aba. 
The head chief of each compound owns the land, 

but be oannot tieU, pawn or alienate ,,; tbout the con· 
sent of all the members of the compound. When Jruld 
is thus bought from n compound the vendee hM. 
fl bsolute individual ownership but on his death it 
becomes fnmily prop.r'y (Papers. pp. 190 and 195). 

11 . I hot EJ.:pe:ne. 

Lnnd is o"'lled by the house and for tille house. No 
laud can be sold except with the sanction of all the 
members of t1le house (P a.pers, p . 191). Individua,l 
ownership is unknown (papers, p. 199.) 

12. [Tyl'). 

.All land is owned by individuals except roarkets, 
which are owned ill common . The owner 'has ILll 

absolute right of alienation without obtaining per. 
mission £rom anyone (Papers, p. 191). 

13. B ondE: 

The Acting District Commissioner reports t hat 
individual ownership with a.bsolute l'igbt of possession 
and alienation, temporary or final, is recognised 1,y 
native law and custom with regard to I'ural land. 
Urban land cannot be sold, as when a man dies he is 
buried inside bis house. " The crime of digging up 
one's ancestors was punishable by deatb, and any ma.n 
who sells urban land is ili-iven out of his town" 
(Papers. pp. 193-4). 

14. Afikpo. 
"\Vriting from Unwa:n.a, t.he R ev. E. MacLacklan 

tells us that individual ownership 'with absolute right cf 
alienation is recognised, but th e District Commissioner's 
report shows that. t he head cbiefs of fOUl' l'epresentative 
towns denied t be l;ght of sale and that tolley were 
corrobora.ted (by many cw e£s present at the meeting) 
(Papers. pp. 192-3.) . 

15. Gawbar. 
There is a gQod deal of evidence. 
An interesting pupel' by the ReV'. A. W. Wilkie 

gives an account of tenure in vogue mainly nUlOng 
the section o~ the Efik tribe residing in Duke Town 
(Calabar) and the country district between the Qua 
r iver and the Akwa. Efe river. He explains that the 
Efilrl are recent settlers. and base their ownership 
to some el.-I;ent on their purchases of land u'om 
other t l-ibeS. An Efik may buy Mlral land in individual 
o\vnership, and has power to sell ~he same during hi~ 
lifetime. He has no power to make a will except with 
the consent of bis family. On hij> death land becomes 
family land, and can only be alienated with the couseut 
of a.ll the members. Individual ownership of urban 
land is not recognised (papers, p. 19.)) as to power of 
testamentary disposit ion, see P a.pers, p. 252. 

The R ev. W. T. W eir, r esiding at Creek Town, with 
a large district extending 80 miles into Aro-Chuku, 
att{nded before t he Committee. H e said that "in 
.. Creek To\'\"D. qui te a number of our people own big 
.. tracts of land in the Ekoi country (8919)." That 
land ",a.s sold outright among themselves (8926-7, 8963, 
9023). When asked whet.her it was the coast natives 
who bad intr oduced the iclea of pri\'ate property in land, 
his reply was in the negative, and bis view was that 
.. it is not a new feature, except that it is new in the 
•. 1 .. ,50 years" (903,5). 

Prince Basst:y Ephraim, ~£ the E~k ttj~, ~so 
attended in Eng1and. In the cour:se of hIS examlllatlOn 
lIe said, " In our COuntl'Y la.nds were sold and bought 
.. from time immemoriaL 'rhis is amongst ourselves. 
«You could buy land fro.m one family with the 
" consent of t he h ead of th~- house or family. It if; 
•. with us a purely native oustom, and n ot an intro· 
" duction by a.ny foreign 'elenient as the result of 
.. Fluropeu.n ci\;lisation" '.(12,57-5) . H e proceeded to 
say that a. purchase).' ca,n do what be likes with Iris 
property during his lifetime; a.-Iter his ~eatb it goes to 
his family. The custpm of w1lls.is commg in, but it is 
n!!)t a. native custom. A person clearing forest land 

within the bonnd,try of the town to which he belongR 
becomes OWlltlr of it (12,583-8). Sales 'fl'om' tribe -to 
t ri be are frequent (12,673-4). 

H e was H,sked " H ONe you the power acoord ing to 
" no.ti,·e custom to sell la.ud ?-If you ha.vc, hu.vc you 
" the power to aliena te i t by selling to E_Ul'O~>eaIlB ?'. 
His o.nswer was " No we have not fLccord ing 'to llative 
If (matorn . We had not that pow-ei' originally" (12635). 

Chief E yoita cOllcm"red in Prince Bassey's evidence. 
'l'he evidence of a gentleman termed" Cbief Ba.saey, 

Duke of Calab:1r,/' was t aken before t he Diatriot Oom· 
1Uiasioner~ H e deposed that" bush land outaide the 
., town belongs to different fam ilies, and is a.lso held 
" by individnuls ; tllesc can be sold .... In the 01,) 
.. dfLYS before the days of the Government my fll-thers 
" bought and owned land" (Papers, p. 197). . 

It is only right to quote the opinion of the 
District Commis~ioner with regll'd to the evidence 
taken by him; he says, .• Native evidence on such points 
" is l\,pt to be misleading owing to their suspicion thu.t 
" t here is 'somel~hing behind it, ' nnd instead of I'IUlll· 

" marising what was actually told me, I venture to 
" eKpress the following opinions in regard to lund 
" tenw'e drawn from the evidence, and myexperienoo 
" in matters dealing with land questions in this Pro· 
., tectorate. 

"Previous to the 3.1'ri'a1 of the Government in 
" Southern Nigeria. there was, I think, no idea of O1oner· 
" ship of land. It was not recognised a.s pro~erty. 'the 
« land existed and there was a.mple room for a.ll ; the 
, tbe.n governments of the commUllities-thechi~fs a.nd 

" elders-apportioned the use of the land as requirecl 
" among the people. 

.. Gradually, with the arrival of the Govel'Dment 
.. and the settlement of the colmtry, the na.tives ha.ve 
<I discovel'ed the value of land as property and the 
" 1p..asing of land has been intl'oduced u.nd in some 
" cases the sale of land " (Papers, p. 1 97). ' 

16. Oron, Distl-iet. 

Our infor mation is here derived from al":ltter of 
Mr. C. P. Groves. Acting Superintendent of the Primi. 
tive Y<>:thodist Mission. His view is that .. land is 
owned by the individucl household in the person of the 
head of tbe household or tbe father of the compound .. 
and that ,. this head hilS absolute right of posspssion 
and alienation," On tbe death of the hea.d the bnd is 
divided among the members, each assuming headship of 
his house. This results in the la.nd being subdivided 
into small portions (Ptlopers, p. 196). 

17. Onitsha. 

H ere Mr. Watt thinks "that individual ownership 
<I of land a.mong the natives is recognised and Ia:nd is 
" dealt with as a marketable commodity." (Na.tive 
Land TenlU'e in Southern Nigeria; p. 31). 

Mr. James gives the following explanation: .. With 
" regard to the town of Onitsha., which is an im­
" portant river port, all the scallY'vags from Sierra. 
" Leone and Lagos wellt there before we had our eyes 
" open and they got hold of pieces of land :hom tbe 
.. people, Only about three or four yelll'S ago,l ordered 
" the District Commissioner to caJ1 011 ill these people 
" to show their title to the land, and go into the ques. 
,. tion and make out proper leases between them and 
.. the Onitsha people. Vl,Te did not give them leases 
.. lor iliore than 10 years" (6700) . 

When an inquiry was made as to disposition. of­
property on the death of tbe owner, the r eport. was 
that" Land belongs to the community, but the Eldest 
" Son succeeds to the occupation of it" (Pa.pers, 
p. 252). " 

M.r. Alexander informs me that recently Sir F . 
Lugard, when at Onitsha, s\lggested to the Ouitsha. 
chiefs that they should receive a. lump sum as com. 
pensation for certain land required for Government 
use, and that the chiefs replie<;l that they could not do 
this as it would be selling laIffi. which was agr~inst their 
custom, a.nd that t hey would prefer to hand over the 
laud for nothing to be used by the Government as long 
as it was required. 

WALTER N APLER. 
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\VEST AFRICAN LANDS GOMMIo!f'FEE: .. 

~) MEiIWRil.NJ;HJM,BY Mia, E. D, MOREL @NITHE 0(!)CBPATION ANIil 1iJSAGE OF LAND BY 
NATI'VE COMMUNITIES :IN WEST AFRW~, 

CONIDENTS. 

Gbaraeteristiics o£ British policy in West Africa. 
mhe I!ta.nd Problem in SOQth .Africa. and in West .A£ric.a.. 
The impor.ta.hce o£ land to West Mric.a.n Communities : 

. 1..- }'rom the !point of view of tne density and 
gellel'al~ need8 of the population. (2 T,aibles.) 

TI ......... Fllom the point oil v.iew of ,the export trade 
withEll.rope. (4 Tables.) 

I !III!.-'-F-rom the point oil view of the commercial and 
financial posit ion 0:£ the Dependencies. 
(2 '!lable,,) 

NSiti:ve exp0rt ind,ustci.es :-
1. , The oil-pa.lm industiry-
. A.-The oil· palm as a SOlillce of domestic needs 

a.nd interna.l tvade. 
-E.--:-Tlle 0il-palm as a source or native externa:Uy 

acquired wea.lth. 
€l.-Existing European interes~ in the oil-p8l1m 

trade. 
II. The cocoa ind ustl'Y in the Gold! Coast, in 

Ash&nti, alnd in the Southern Province of 
Nigeria. 

GeneraL ~onclusions. 

The problem which this Oommittee has been 
requested to sbudy and ·repol·t upon involves questions 
of the greatest possible moment to the welfare or the 
native races inh8lbiting the tropical regions of Western 
Africa . . 

It may be fittingly a.pproached by recaUing the 
chief motive which has inspired the proceedings and 
swayed the policy of the British Government in this 
portion of the Da.rk Continent for the past century. 

CHARACTERISTICS OF BRITISH POLICY IN WES'll 
AF-RICA. 

The chie£ motive claimed has bee1;\ phila.nthropy. 
And while the task of responsible administration, 
international rivalries sometimes of a,n acute nature, 
the enormous growth of trade, and t he complexities 
incidental . to t he rapid development of intercourse 
between West .Airica and the outer world, have in 
recent years raised many conflicting and contradictol'Y 
issues, the fundamental character 'Of -British officiaol 
policy in this part of the w9rld has persisned. It has 
rema.ined-primarily in1luenc.ed by a desire to promote 
the adva.ncement and the welfare of the native races. 
, The exciting· influence to which t his policy responds 
had it~ original source in ,. t·he new-born love of the 
hurna.n Tace,"* outcome of the revulsion of feeling 
aza,.inst the sla.ve tra.de, a.ud in the conviction t hat as 
Britain had been most tainted with the guilt of t he 
trade, so she was beyond all other na;bions pledged to 
remove its effectst and repair the evil sh~ had ,,{roug1t 
in the P{iSt. 

In so far as financial sacrifices could minister to the 
change which occurred in national ideas a.t the close of 
th~ eighteenth century, Britain gave of her substance 
with u1l.Bti.rj.ted measure. 

Apart from the twenty millions d istributed by way 
of compeusa.tion to the suwe owners of t he Y"iY' est 
Indies" the ~,250,OOOl. to the slave owners of Cape 
Oolony, the further millions expeuded in founding the 
settlement of Siel'ra Leone, in assisting Libel'ia" in 
p.a-tl-ol1i~l.g the 'West Ooast with ships of Wa.r for the 
best part of a century; Britain sought to infuse with 
.simil<1f ideals the policy of all the European powers 
~l'l'itoriaUy interested in West A£l'ica. In 1820 she 
purchased for 400,000l. It promise from Spa.in that 
Spania.:rds would cease to buy negroes in A.:£rica.t In 
1836 she pa.id PortugaJ. SOO,OOOl. to secure t he pro· 
hibition of the export oteslaves from the Portuguese 

• Lucas. Di~tbrical Geogl'lb!ill'"!1 of tile 8"iti~k Colo,lielJ. 
VoL Ill. West Africa. (Oxford: 1'he 01~rendon Press.) 

t XMd. 
t Johnston. The Colonimtlon of Afl'ica. (Oa.mblidge: 

The Univerait)· Press.) 

Mvican possesaioDB.* Hen friendly representations to 
N a.poleon UI. in 1860 led to the abolition of the so­
caUed free emigration 0.£ negr.oes f ll'Om . the Gaboon tu 
tlie Brench West Ind'iest and to the initiation of joint 
nava.l operations against t:he slave trade with the 
El'ench on that part of the coast. M0re recent 
instances of: the. survival of the or.iginal national motive 
llDay be found in British diplomatic action re1ating to 
elle aouses which prevailed in the Congo Free Stlatet 
a.nd in the present co-operation of British Consular 
(i).fficers with the Portuguese authorit,ies respecting the 
conditions of indentured labour in Portuguese West 
A.f;rica.§ 

Without attempting any def.ailed bistorical summat·y 
o£ the differing circumstances under which extensive 
areas in WestMn~cahave pa.ssed under British control, 

. it may be affirmed without hesitation thUit a claim to 
benefit the na-tive races has always been advanCE'd. either 
ex,plicitlyor implicitly, oy the directors and author.ised 
exponents of British policy. British dominion ill Sierra 
Leone owes its existence to Bl1itish action, both official 
and unofficia1, in providing a refuge for :freed slaves and 
for the desoendant.s of slaves upon West African soi1.[1 
1'he extension of British jurisdiction in the interior 0'£ 
the Gold Coast was the outcome of measures concerted 
to protect the communities with which relations had 
already been established against attack by more power­
ful neighbours. ~r The acquisition 0'£ Lagos was, in part, 
designed to strike a blow art a slave-trade centre.·· The 
gradual assumption or politic.a.l control over what is now 
known as the Southern Province of Nigeria was directed 
towards the suppression of slave-de3iling and human 
sa.crifices and fo the esta.blishment of internal peace 
and order. tt The overthrow of the FuIani Emirs in the 
Northern Provinces of Nigeria was defended, a.nd rightly 
so, on much the same grounds.!! 

In all t,hese ca.ses, the wish and intention of bettering 
the conditions of the native races were proclaime-d and 
were in a great measure cauied out. 

T'his traditional pelicy was emphasized in the RepoJlt 
of the "NorthellD Nigeria L&nds Oominittec":-

The principle governiI!g the exercise of its (the 
Government's) power of control is the interest of 
the native pop~la.tion. . Second to this 
object, the development of the country should be 
kept in view."§§ .. ~ .. . . 

It is, then, in str'rct consonamce with t4,ese traditions 
that the problem "\vhich this Committee is called upon 
to examine should ~)e' envisaged primarily from the 
standpoint of the interests of the native raCe3 inhabiting 
the regie-ns with which its Repol;t deals. 

To this end. it is necessary thart the very special 
manner with which t,he welfare of the iniligenous 
peoples of West Mrica is bound up with t heir pos­
session and enjoyment of the land should be clea.dy 
grasped, in ollder that the problem itself may be fully 
undeltStood and the mena·co to native interests calculated 
to ensue from the unrestricted and misdirected opera.­
tion of certain influences, both exotic and indigenous. 
may be adequatelJ realised. 

I~ is with t he object o£ presenting this aspect of the 
. ca!1e moro comprehensi\'ely thau was possible in the 

main body of the report that this memorandum has 
been compiled. 

... Johnston. The Colonisation of Africa. (Cambridge: 
The University Press.) 

t MoreL The Brillish Case in Frencll Congo. (Heinemann.) 

1 1 ~o~h;~el~~~~s I:, j~~~, r~~'3~'4:~, \49Ji~31 ;a~~~~ t9o~~~~e~ 
§ White Book$: Afrieo., 2, 1913; Africa, I , 1914. . 
II L ucas., op. cit. 8a.r.bah," Fanti Const.itut,iont .xc. 
~ Lucas., op. eit.. Memorandum by 8ir W. B. G riffitbs 

(Committee documents). Ma.cdonald," The Gold Coasb Ptl • .'~t 
ant1 Present" (Longman), &e . 

.... Lucas. op. cit . n ~~~kle;~~e;~~::'llf ~;;~~:~r~~{~r;!~·ia. (~~:~?lIan.) 
Morel. X·i(Jcria.- iu People and. it$ l'rbblill1l$. (Smith: li}lder.~ 

§§ (k! 6142, pp. x and xi, par. 25. 
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THE L AND Pn.On r. J.)M IN Sourru A'J.'RlOA AND TN 
W EST A F'RI OA. 

tl'he R eport of t ho South Africa Native .A.ffILil's 
Commission, 1903- 05, whioh WIlS presided over by ir 
Godfrey L ngden, oontn.ins tbe fo llowing pnsMgo :-

F rom it (land touure) there is n. common origin 
of mUllY sorious nat.ive problems. It dOlUi1ll1tes 
and pen.ndes every other question j it is the bed­
rook of the no tive's preseut eoonomio position, 
n .. nd largely a ffeots bis Boch,,} system. 

This expression of ap i-uion u.pplies with infinitely 
greatel' foroe to Bl.it isb ~West Ml'ioa, where the pro blem 
of government is that of a.dministering a. connery 
peopled by Ail'i can races, and not by races both of 
European and of .Ail·iean descent for ·whose joint expnn­
sian under one rule a moWu.s vivendri has to be sough t. 
1£ mud tenure enn be described ' as of such extreme 
iruportH.~nce administratively, economically, anJ socia lly 
to the natives in a l'eg iou of .A1rioa where the expor t 
industries are wholly in the hands of the white popula­
tion,. and where the natives ba.ve been to 0. very 
la.rge extentt swept into t11e vortex of the European 
industrial system, aud native social life very largely 
modifieu w"here not entirely altered, how much grea.ter 
must be its importance in B ritish West .Airica, where 
the native population is both enormoQsly nnd re latively 
larger, where the ex:port industries (other than mineral) 
aIe wholly! in the hands of t he nat ives, where Euro· 
peans are but a handfnl ,§ where polity and social 
eoonomy alike fire insoparahly connected with the lalld , 
and "where the n,vowed object of the Administrn.t.ioll is 
to utilise the native machinery of gover nment and to 
consolidu.te, improve, and strengthen it ? 

The relative importa.nce of t he problem in South 
.Air ica and in West Africa oa.n be estimated at its lull 
sign.ifictllnce by a compari son of vita.l stabistics. 

The total area. of Imper ial South Africa is 1,20,.1,,827 
squa.re miles. Soa.t tered t hroughou t t hi s vast territmj' 
is a native population of 6,389,5 ',1.4 sonls.1I The total 
area of British West Africa is 445,234 squn.re miles. 
Its native popula t ion numbers 20,177,367. 'r he average 
density of the native popUlation in Imperial South 
Africa. is a fraction over 5. The average density of t he 
native population in British West Mrica is a fraction 
over 45., 

THE llfPORT.o\..NCE OF LAND TO WEST AFRICAN 
COMMUNITIES. 

I .-J.il1·mn the point of view of the Density and General 
Needs of the Popu1<tlwn, (Two tables illusltraUng.) 

The attache<l tables (1 and 2) ",ill sbow tbat the 
nati ve population of British West Ard ca is considerably 
larger and denser than the population of all other 
British Africa.· combined. includimg the native popu­
la.tion in the territories at the South .African Union. 
A table is aJso appended giving furthe~' parbiculars as 
to the population of Southern Niger ia. 

Two faotors should arlso be borne in mind in con­
nection w·ith the West Airican figures given in t hese 
tables. Fi rst, that no inconsiderable portion of the t.otal 
West African a rea. is composed of rivers and channels, 
and of swampy ground which is unfit for h uman hn.bita­
tion and cultivation. The urea. thus covered impinges, 

• Gold and diamonds accounted (1911) for 'l3,OOO,OOOl. out 
?f a t?tal expol' t of 65.5<17,Gl4l. T be remaining cxport 
JOdustncs arc managed by Europeans, with insigni ficant. 
exceptionll. 

t 'the Commis."Iion'", Report deal s alISO with B£l.sutolnnd and 
Becbu:\nalnnd, now protected States unde~ the Colonial Officc. 

t 'fbeexceptionsnre so smaU ns not to be worth mC;lLiolling 
-part of ~hc timber from Southern Nigf,'ria and thc Gold Conllt 
is exported by European coocc8.l'ionaires with bired nativc 
labour. 

§ l 1b!! white population of Brit.ish WefiL MIen. IK undcr 
0,000, and uone 01 ~be wtiiles are IICttlers unlCHIi th at term be 
appJic.d in a very limited OOIUIC to Lbc Roman Catholic 
mi HBionnrics. 

II ExclnRive of 67S,146 "coloured" in the South African 
Union. 

, 'Fuller parLi cuin.rs nrc givcD jn the accomlanying tnblCij, 

YeJ~~i~:~~t~I~~n ~;~'I~t~~ o~r!~~ri~c:~~fXD~~ti~~,~lces~~[~~~ 
(wit h which th e Report of the C'ommittee is specially con­
cer.ncd) is a fraction o\'er 57 . 

... Egypt excluded . 

therefore, upon bho total nt"ea availn,b le 10 )' nn.tur!~ 1 
expo.l).aion: Second ly, t bat undar Lho P(U'G BI' i. t{~}I~licfl 
onsu l' ll~g mterun.1 peace find n. sten.dy l~dv!11l CO ill Iw n i. 
hwyaolonco, the population is bound to inol'p.ase (I ud 
to incrense l'tl!pidly. It may bo I'easoll l~hly o.ss t~ rn cd 
t hf1t, sho)t·t of in Jl\lenc~ involying oa.b~B Lropbio diallaLel', 
the populatioll of B ri t.iah WCl:It lU I·jca ono lnmdred 
ycu rt> honoe wi ll be n.t least OlH~ and a. hl~l f timo8 flH 

considerable as it is to-dn.y. 'l'hnt is t.he rfJotio of in: 
orooao estimated by tho Gold OOllSt Ceutnts Offioo)' 
(1 911) £01' t hat colouy. where t ho popnJ tLtion woul d non 
o.ppea,r to be so prolifio as ill Sonbher ll Nigcu' jn" n,nd 
';here the J?lIQJ B1ilan~tica hus been Q£ f WI" long-or dl1'rfl~ 
tlOa bhn.n 111 fI, CO ll Blderable proportion of Sont1bel'll 
N igel,ja.· . 

, It mo.y also be advisu.ble at t1l is stage to inclicn.te 
briefly allotlh~I! faotor of )'ecenli growbh, wh ieh will bo 
~'eferl"ed Ip 11) greatel' detaiJ la,tol', and whioh has lUI 
lm,por t?,nt beu.l'illg upon t he general problem. T hat 
fueto l'.ls ~be oe\; usage to "which tho land is boing' put, 
nnd wli l mOl'easmgly be put, in t he oultimtion of pel' . 
manellt crops of economic value for expol-t plU'Poees. 
'l~he s ig~ i ficl\nce of this new departure CUll hn.l'dly 00 
ovel'-es tlUlfLted. It must tend to render Oll n.bundance 
of hllld , and free access thereto, an object of even 
gre~tel" momel1~ to fut~l'e gonerations of Olll' proteoted 
subJects who Will requll'e, in ILddiLion to au increasingly 
hu'gel' area of lund for the cultivation of food-stulIa 
pl'oportionu.te to their no.tw'll.t increase, morc Dud morc 
land for the pm-pose of economio cultivation Thml 
1anel will be doubly needed. It should be b~l"I1e ill 
mind in this COIUlection that the lund of W est. ·JUl'icu. 
is, vir tua.lIy, the one source of food supp ly of its 
peoples. T he p.opulation is sel£-sustailled, f 0 1" albhough 
u. gl"eo.OOl' qu;mtlty o£ Europea.n food-stuffs is imported 
every year , the great bulk of these are consumed by 
Enropefllls and by the anglioised population of tbe 
Co~t settlements, It would be diffioul t to form nJly 
estunate of the Vl1st supplies of cereu,]s and other food 
crops such. u.s ya,ms, ?I1SSflNCl., l'ice Ibnd groUlld-nuts, 
whlcb l'eqU1l"(~ to be nused to provide for the wante of 
tweuty million natives. Nor would it be easy to exnu. 
gern.~ the part played ill nn.tive domestiC'. economy l~y 
t he 011 palms, whose fruits in lUl1ny distriots are n food­
staple, as explained in g reater detail fur ther on . 

TABLE I. 

Comp~r(ltilVe ~able8 of Ana (f1ul Population ~f BrifiHh 
W CHt .Afr~ca and other Territo.,-icil ill BritiHh Africa. 
(Egypt til c~c1m.ded frmn thi8 lid (or obvioUH 
rcusO?I8,) . 

BRITISH WEST AFRICA. 

Al'ea. I Popnlation. 

Gn.mbiat 
Siena Leone:­
Gol~ COfUlt§ -
ARhn.nti-
N ol"thel'n Territories 
Southern Nigeria -
NOl'therll Nigeria. -

Square Miles, 
4 ,504 

2,1,915 
2,~,33" 
24,800 
31,100 
79,880 

255,700 

lol6,100 
1,'lOH,13" 

81>3,766 
287,81411 
361,806~r 

7,85,\,7,.9 
9,269,000" 

.to 'rh e Census Otliecr regards tbcaforetlilid mtio of c~timl\lc(1 
iocrCllRc nil nn uflll<~I'-c!jtimnte, 

Al'eto1~b~ P~o~~to~~~,~~6tos~~~;~n:~~~~ :)J:)~;;:~r;~o~'a~,!gg: 
(Ccnsull ]911.) . ' , 

t t~'hc density ot tbc populn.tion 111 t1lC Pl'olc('t::rnll" 
nccordmg to ~he CenBUI> of 1911 , amo?ntll to 5:1,675 pm' Rq\UU'I.' 

~i~c . . It Vfu'le~ eonsidcmbly> nccordmg to the dillll'lct~, fJ'OlU 

21 S III t he [(olllndugu dh.tl'lct to 9S'!! in Lhc Kurenc di strkf. 
Aren. ll.':Id populut.iou of b~e Colony; area,516 f!qUtl.l'O lllllctl: 
popuh,ttIO.D, 7j),~12 (70~ whll:cl». (Ccnsut! lUll.) 

§ rhe dGIl~IIIY varu)H conl>ldcr; bly. 'l'hus liJc dell>:lILy oj' 
the three provInces of thc Gold Conllt Is computed liS unci(;!' :_ 

WeBtern - - ]6'7 per I>qunrc mile. 
Contral - _ 08'4 It !! 

E"etern - - - - 4.4'3 

g~ll:I~~~~gt\~~~C~lll~;r~~~~~~ted (CcaB~~ nCl;~rL l!lll). 

... ecnllu8 HIli (cl!timntcd),~ 
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158 WEST AFRICAN LANDS aOMM IITEE: 

Tol;.al - area: of Blri:t ish West Africa, 445,234 square 
luiles . 

T ota.l population of British West Airica., 20,177,367. 
Average per square mile, a jradwn over -!S. 

B anISH AFRICA. (other t han West Africa). 

British East A£l'ica 
T he Soudaij. 
Uganda. 
Nyasaland 
Soma.Ii1and 
Basutoland 
Bechllanaland 
Swaziland 
R h odesia 
South African Union 

Square Miles. 
200,000 
984,520 
117.681· 

39:801 
68,000 
11,716 

275,000 
6,536 

439,575 
473,000 

Popula.tion. 

3,750,000 
3,000,000 
2,840,469 

999,423 
346,805 
403,111 
123,658 

98,733 
1,7&3,640 
4,697,152t 

Total area of British Africa (other than West 
.Nrica), 2,615,829 square miles.::: 

Total population of British A.£rica (other than West 
Africa), 18,002,991. • 

Average per square mile, not quite 7. 

TABLE II. 

Density of Southern, Nigeria,n .Poptd.atiOJ1. 

SOUTHERN NIGERL-l. 

'Average density 
Some densities in Western Pro,-inces : 
~gba District 
I badan District -
Ilesha District 
Oshogbo District -

Some d~nsities in Central Province: 
U di District 
Onitsha District -
AWika District 
Warrj District 

Some densities in Eastern Province : 
Owerr.i District -
Abakaliki District 
B ende Diskict 
o po bo D tstrict 

Per 
Square Mile. 

98':37§ 

141·63 
107 ·10 
114·46 
144·42 

298' 22 
277' 53 
371·77 
110·98 

368 ·64 
225'47 
3.H·92 
211'03 

H usbandry and commerce are the predominant 
avocations of the peoples of British West Afl·ica. The 
tribes and communities inhahiting the Southern pro­
Yinces of Nigeria, the Gold Coa8t, Sierra. Leone, and 
the Gambia are not nomadic. They are primarily agri­
cultural, and the site of their towns and villages is 
usually permanent. 

II.-Front the point of view of fhe Expo)·t Trade with 
EWl'ope. (Fol~r talJle8 illtitstratiflY.) 

From the eat'liest times, the natives of West .A.fric.a 
have eagerly ava,iled themselves of the opportunities 
for extel11a.1 trade afforded them by the presence of 
Eu,:,'opeans OIl the coast. They gathered the natural 
products of their land which the white man required 
and bartered them for Enropean merchandise. This 
trade in na.turnl products has grown to "ery large pro· 
portion.s with the qpening up of the intel'iol' country as 
the result of the extension 06 EUl'opeaJl political con­
tl'C~l. It is increasing \J.rgely year by year. Some idea. 

• noes not include the whole !HOCll (cidn Colonial Office 
List 1913 :lnd Cd. 6622). 

t Inclusive of 678,146" coloured ." 
t Less fI. porlion of the Uganda area (vide (7),) 
~ Soutberu Nigeria. (Census 1911.) . 

ma.y be fo r.med of the extent ·00 which the na.tives of 
British West .A..£rica utilise tbe resources of the la.nd 
fo1' this purpose by exarmming the output of this free 
na.tive l,abour fOll the past seven years .. 

TABLE III. 

.Value of Raw Matlwial collected and culti'Vated by the 
Native Population for purposes of E:ttenuil Trade 
from 1906 to 1912 inclusive. 

SOUTS'ERN PROV INCES OF NIGERIA. 

. I Palm I . I I Cotton - - Kernels. P alm OIl. Cocoa, Lint. 

£ £ £ £ 
1906 1,193,939 1,001,648 27,054 ,n,562 
1907 1,658,292 1,313,960 47,840 97,043 
1908 1,424,595 1,154,933 50,587 53,317 
1909 1,815,967 1,447,163 71,19.6 103,270 
1910 2.450,814 1,742,234 101,151 78,479 
1911 2,574,405 1,696,876 164,664 66,935 
1912 2,797,411 1,654,933 130,5&2 102,931 

13,915,423 10,011,747 593,034 I 543,537 
I 

£ £ 
6,:00 i 12,i181 

£ 
1906 · 9,534 307,077 68,718 
1907· 10,938 244,989 4,984 26,627 69,241 
1908 · 6.059 98,530 5,637 35.612 77,168 
1909· 1,239 109,076 5,230 ! 78,029 46,372 
1910 . 5.473 311,691 6,804 43,510 60,191 
1911 . 4,577 179,3-55 ~,978 35,518 55,576 
1912· 10,030 125,022 4,798 I 46,609 78,006 

47,850 1 1,375,740 
---------

39,231 278,023 455,272 
I 

Thus, in seven years, the llatiYeS of the Southern 
Provinces of Nigeria have gathered, cultiva.ted, pre­
pared, and sold to European merchants raw products 
to the value of = 27,259,S571. 

,Vibh the so~ exceptiop of a portion of the 
"timber," which in some insta.nces is worked by 
European leasehol~l's with hired na.tiye la,oour undel' 
the forestry 1'ull>.5, this total is the product of natiTe 
indust"Y in the fullest sense of. th~ term, the European 
merchant being merely the intermediary hetween the 
Nigel'ian producer aJld the European markets where 
these cOll!-Ulodities are ultimately disposed of. 

T.ABLE IY. 

GOLD COAST, 

. j Cocoa. I Kola,.' I Copra. 

£ £ £ 
J906 ' . 336,269 73.632 4.290 
1907 515,089 78:901 6.1<6 
J908 540,821 8'1.362 6,490 
-1 909 755.347 93,850 10.451 
1910 866.571 n ,716 13.032 
1911 1,613.468 93,099 13,257 
1912 iI.,642,733t 34,231 11,841 

6,270,2981 535,791 
----

65,547 

• 'rhe koln-tLn.rle is nn p'xpOl't trade, but the prod uct is 
fOl'wnrdNi, 'not to Europe, but to.Nigeria fOl" local consumption. 

t The value of t he C{)COa exportcd.in 1913 was 2~"'S4,218l. 
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I
T' 1 -I Palm 1 un )e1'. Kernels. 

:£ :£ 
1906 . 80,018 80,834 
1907 . 169.458 101,822 
1908 . 158,812 77,S2~ 
1909 . 82.937 il.l2 ,425 
1910 . 148,122 185,058 
1911 . 138,836 175,891 
1912 . 228,7~ 205,364 

1,006,431 1939,215 

Pa,\m 
Oil. 

:£ 
125.00S 
119.468 
129,535 
120,978 
161 ,888 
128,916 
112,885 

898,178 

1 Rubbel·. 

:£ 
334,50.5 
333,il20 
168,144 
263,G9'1 
358,876 
219,447 
168,729 

f---
1,846,515 

Thus, In seven yp.a.l'S, the natives of the Gold Coast 
n nd Asbn.nti have gathered, c.ultivated, prepared, and 
sold to E uropea,n lllerchanl:.s raw products to the value 
of = 11,561,975l. 

1906 . 
1907 . 
1908 . 
1909 . 
1910 . 
19U· 
1912 . 

1906 
1907 
1905 
1909 
1910 
19U 
1912 

.' 

TABLE V. 
SIERRA L EONE. 

Ginger. I Gum COP~1. 1 Kolas.t 

:£ 
10,880 
ll ,579 
11 ,871 
14,147 
33,288 
44,668 
44,864 

171,297 I 

I Pabn Oil 1 

:£ 
27,745 
51,154 
36,451 
64,273 
62,852 
69,927 
67,3H 

---
379,716 

:£ 
3,945 
6,015 
4,948 
5,036 
3,331 
2,966 
1,607 

27,848 

Pa.lm 
K ernels. 

:£ 
330,427 
447,801 
832,8S7 
482,614 
644,684 
657,348 
793,178 

----
3,6i18,939 

:£ 
104,082 
U3,674 
108,895 
153,919 
191,942 
194,312 
276,530 

1,143,354 

1 Rubber. 

:£ 
80,170 
22,4S0 

9,372 
8,079 
7,666 
5,91S 
2,962 

----
86,647 

Thus, ill seven years, the natlve:vof SIena Leone ha\ e 
17ather ed, cultivated, prepared and sold to Emopean 
~ercha.nts ro1W products t,o the value of = 5,497,SOll. 

1906 
1907 
1905 
1909 
1910 
19U 
1912 

TADLE VI. 

GAM:sIA. 

Ground I Palm I 1 Nuts. Kemels. l Rubber. 

I 

27;'055 I 2~22 1~84 
2.;6,685 3,657 5,686 
24,>,084 3,488 1,163 
323,231 I 3,5g6 1,550 
387,943 5,640 952 ~. 
437,472 4,,58 836 
502,069 6,518 409 

2,430,539 I 29,7091ll,680 

Wax. 

:£ 
1,787 
2,3::>.5 
3,036 
2,180 
1,274 
1,514 
1,164 

13,280 

Thus, ill seven years, the n.a.tn'es of t he Gambia 
'have cultivated, gather ed, prepared, and sold to 
Europea.n rnercha.nts raw produ('ts to the yalue of = 
2,485,2081. 

*' Same comments as at foo~ of Table HI. 
t 1'l1e kola-trade is all export trade, hut the prOfluct is 

forwarded, Dot to Europe, but to Nigeria for local coO!;umptiou. 

.. 

Ill.-Fro-m. tlle point of -vie'w of the Ccl'tlllmercial and, 
1!'i)l(~}/chLl position of the Dependencies. (a)wo tauZett 
illtltstratiny.) 

'rhe colleotion, cultivu.tion, fi,11d preparation of row 
maJte1'ja.1 required by Europea.rn indusLria.lism l:epl'csen ts 
tJhe earning a.nd purchasing cl~pacity of the nl1tive 
popula.tion of Bl'Wsh W est Africa as expressed in 
t erms of European mevchandisc. 

Thus the eoonomic activities of the nn.tives resulting 
from their enjoyment n,ud ocoupation of the land mny 
he divided into three brancbes. ':Chs first is directed 
to ra.ising the necessary food-crops for home con­
snmpt,ion. The second is concerned ,vit.rh the saJe ancl 
exchange of these a..nd ooher commodities between 
communities. Every town and village haa it.s loea.l 
market, and the country is studded with larger market 
centres where natives of different tribes, often living 
at considerable distn,nces from one 8JUotber, periodically 
meet and excha.nge the products of their respective 
countl·ies. The British occupation, by ensuring the· 
sa-fety of internal commnruc8,tion, by t he (lrea.tion of 
l·ail""n.ys and rows, and by the improvement of water­
ways, has given greatly increased faoilities to this 
internrul commercial inter course, the im.portance o£ 
which in t he social life of the native peoples is some­
times overlooked. It is apt , for instance, to be 
forgotten that the externaJ trade in the products of 
the oil pa-Im represents only one side of the native 
exploitation of this valua.ble tree, and that enormons 
qua.ntities of oil and kernels are ga.thered and prepared 
by communities living in the oil-palm belt to supp1y., 
the needs of communities living outside the oil-palm.. 
belt, in exchange for commodities which the former do , 
not produce. The third branch of native economic. 
activity is concerned with the external or export hade, 
the volume of which has been indic!ilted in the preceding 
tables. 

In this conuection it may not be without utility to 
point out that the trade in imported merchandise, 
which is in the h&nds of European merchants, and the 
reven'1.es of the British Administration in West Africa" 
are a.Iikedependent upon the commercial instinct which 
induces the native peoples to devote a portion of their 
time and labour in tbe pursuit of externa.llya.cqllired · 
wealth by collecting and cultivating commodities fOT 
which there exists an external demand. Were this 
activity to dwindle, or were the capacity to give 
ex.pression to it seriously curtailed, the financia.l and, 
commercial position of British West Africa. would 
collapse. In the Southern ProVinces of Nigeria and 
in the Gold Coast, t he administration levies no direct 
tax. In Sierra Leone a.nd thc Gambia, a small annual 
tax is impcsed. The amount of the customs duty is, 
of course, calculated by the European mercha.nt in 
fixing his selling price. The following tables show (1) 
the propol·tionate value of the raw material collected 
and cultivated by the natives for the external t.rade 
compared with the total value of the exports; (2), the 
proportion o£ customs revenue to totall'evenue. 

TAJlLE VII. 

(The figures are £01' 1912.) 

SOUTHERN NIGERIA. 
:£ 

Total varlue of exports (ex specie) 5,437,139 
Value of raw rna.terial collected and culti-

,·a.ted by natives - 5,411,300 

GOLD COAST, ASHANTI. AND N ORTBERN TERRITORIES. 

Total value of exports (ex specie) 
Va,Iue of raw material collected and culti­

vated by natives -
Va.lue of gold won by Em'opean lease­

l!olders with hired native labour -, 
S'IERRA. LEONE. 

Total value of exports (e~ specie) 
V 8Jlue of raw material collected and culti­

vated by natives -

4,Sti',802 

2,837,142 

1,470,660 

:£ 
1,350,172 

1,258,933 

U 4 
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GAMBIA. £ 
Tobal value of exports (n specie) 738,593 
"Value oC raw material collected aud culti-

vated by na.tives 510,160 

TABLE "VIII. 

8.hawing proporti01J. of Customs Revenue to Total 
. Revenue, with Notes relating to Railwary .Revenue 

and. the yield from Direct Ta:r-es. (The figures are 
for 1911.) 

Southern Provinces 
of Nigeria. 

Gold Coast -
Sierra Leone -
Gambia 

ToW 

I 

Total I R.evenue derived from 
R Customs Bues 

evenue. upon imported Goods. 

£ 
1,955,948 

1,006,633" 
457,759 

82,880 

3,503,220 

£ 
1,439,38:; 

610,602" 
242,324 

64,730 

2,357,041 

The total revenue from railway receipts for the 
three dependencies (there is no railway in the Ga.moia) 
was 664,Sl71., and from the direct taxes in Sierra Leone 
and the Gambia, 60,6891. 

The position, then, as shown by the above table, is 
briefly this :-

The industry of the native population in exploiting 
the lalld for the export trade was responsible for pro­
viding the revenue with 2,357,0,;!,ll. in customs dues 
leyied by Government upon imported mercha.ndise 
bought by that uative population with the proceeds of 
its labour, out of a tot.:ll revenue from all sources of 
3,503,2201. 

Of the ba,lance, 1.145,179l., railway receipts 
a.mounted to 664,8171., a further dir'ect result of native 
lndustry for the bulk of the railways' receipts is del·iyed 
from the freight upon the raw material ha.rvested by 
the natives on its way from the centres of production to 
the ports of shipment, and upon merchandise imported 
to pay for that raw material; while the 60,689Z. obtained 
from the but tax in Sierra Leone (52,771l.) and the 
yard tax in the Gam bia (7 ,918l.) ar~, i!! effect, imposts . 
levied upon nati" e industry. ~-

NATIVE EXPORT INDUSTRIES. 

I.-The Oil1?az"n IndAtsM'y_ 

The two most considerable existing na.tive indus.tries 
in British West Africa. connected with the eX1JOl't trade 
are the oil-palm ind'ustl'yand the cocoa indust,ry. Both 
ind\lstries ra.ise questions of considera.hle importallce 
which have bulked largely in the evidence before the 
Committee, and upon which the Committee i~ ca.lled 
upon to pronounce. Deta-iled treatment in this memo­
randum wonld thus seem to be called for. I will deal 
~l"st with t.he oi l·palm industry, which has it.s domestic 
as well as its es.tel'nal aspects. III the last seven years 
the nl~th'es of the-Southern PrO\'inces of Nigeria have 
produced for the exterual trade palm-kernels valued at 
13,915,423l .. and palm -oil valued a,t 10,011,7'171. In 
the Su,l;ne period and for the sa,me purposes the natives 
of ~e Gold Coast h<:ve produced palm-kernels to the 
value of 939,215l., and palm oil to the value of 898, 17Sl., 
a.c.d tbe natives of Sierra Leone pa.lm-kernels to the 
,'ah.l~ of 3,688,939/ .. and _palm_oil to the valueof378,716l. 
'rhis l'epresents a total production for the eXlJort tn\de 
of palm-l{emels and palm-oil by t he natives of the f1hl'ee 
Dependenoies in the latJ. seyen years amouuting to the 
cODsiderl1ble sum of 2fl,833,218l.; the Southern PI'O­
VJZ('P.~ of Nigeria accounting for 23,927,170l. of the 
total. 

... 1\110. 

In cocoa., rubber, and other tropical products, West· 
Africa competes with the tropical world genera.lly, but 
West Africa has a virtua l monopoly of the oil-pa.lm .• 

We will ,touch first upon the pant played by the oil· 
pa.lm in the domestic economy of the natives. . 

..d.-The Domestic uses of the Oil-Palnns. 

Tlie interest of ·the natives in the oil-palm is 
immense, aud of a double character. D omestica.lly 
-its fruit is indispensable to them. It is one of the 
staple articles of food (after preparation); eaten as 
soup, cooked wit;h meat, fish, and vegetables. Prepared 
in various ways it is used· as an ointment a.gainst the 
bites oE flies, and .for purposes of cleaonliness, ~ & 

medicine, and as a sleeping draught. Together wit'll 
the juice OD other pa.l'ms it provides a sustain ing 
beverage, "pa.ll,Il-wine," which is also converted into 
vinegar by the admixture of onions and pepper, 
and used as a disinfectant, an wSElcticide, a rust 
l·emover, and as a substitute for yeast in the making 
of bread. Itl:; le~wes when fresh are used for dressing 
wounds; dry, as tinder; with various form-s of pre­
paration, in which the oil of the fruit aild kernels 
enter, as a preventive of diarrhrea; to acce1erate par­
turition, as a remedy for jaundice and biliousness. 
The le31ves and their mid-ribs are also used u.s roofing 
material, for the manufacture of nets, mats, baskets, 
brooms, and ropes. The male flower is burnt into charcoal 
an-d used as a dressing for burns. The stalks of the 
fruit branches are beaten out to form sponges. The 
shell of the kernel makes an admirable fuel, which gives 
out great beat. The" cabbage" or growing point, 
makes a. succulen t vegetable. 

Thus, it may be s3iid that the oil-palm enters into 
the domestic life of the West Mrican a.t every tw-n_ 
It is, a.s Mr. Thompson, the principaJ Oonsellvator of 
Fores ts in Southern Nigeria informed to the Committee. 
I, a semi-domestic tree." Mr. Thompson, to whom we 
are also indebted for an extremely valuable R eport on 
t,he Oil-palm, printed by the Nigerian Administration, 
COl"l'ects se\'eral current misapprehensions with regard 
to t.he natiw) exploitation of the oil-palm. The oil ­
palm reproduces itself freely, springing up in immense 
numbers when the land is cleared for farms. The 
clearing of the land for these purposes is -said to help 
the growth of the young t rees wmcE. would otherwise 
die off in the shade and damp. The fires which are 
run over the farm clea<rings also assist germination hy 
removing the hard skin over the "eye" and a.llowing 
moisture to be absorbed . Human a.gency is thus 
employed to soine purpose in the propa.gat.ion · of the 
tree. ludeed, Mr. 'l?hompson goes sofa..r as to sayt.hat-

"A. large portion of them (oil-pa.lms) have 
Spl·ung up from,huma.n acts, or been helped on by 
human acts." --

"6989. Q. It not only grows wild, bnt it ba-s 
he~lI culti,'a.ted to some extent P-A. Yes, in a 
peculiar way. They make clea.rings round the 
plJ.l'ent t.ree and allow the seeds to spring up. 
They do not actually plant them, but they tend 
the young ones." 

"6990. Q. I t is quite incorrect to say of certain 
parts of Southern Nigeria that the nat.iyes ta,ke no 
t ronble at all with their palm t,rees ?-A. That is 
wrong." 

"6991. Q. Four out of five people tell us so?­
..d. But it is quite wrong. There are lots of places 
where they take great trouble over t.he palm~trees." 

The fmit. of the palm. tree itself gives loise, of course, 
to an Itfth'e intel'DaJ t.l"l1de between villa.ge and village, 
market a_nd ma.l'ket i one community will·be specially 
proficient in preparing the oil for consumption; anotllel' 
for other pUl'poses; some comrouuit.ies are deficient in. 
the tree and eagerly excha-nge commodities fol' the 
fruit, n-nd so OIl. It is the commonest sight OD the 
ronds to see mell and WOlDen ca,rrying palm-oil ill pots 

'" "It is impossible to e..'(aggeI'Me "--writes Mr. 11. :r. 
Alldl'idge, for many years _UiStIJ-·jct Commissioner iu Si\l'j'a 

LIU,ne~-" the important part tbissovereigo tree fill s in the life 
" of the country. . . • it provides bile people among wJlom 
" it fl.()Ill·ishes wioh lUeat nnd drink, and winh ncn:rly uU tho 
" I'imple neces..."fU·ics of daily life."--A 'Jlrall.:!fQrmed CCJIIJII!I 
(Seely & Co.) 
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and pa1,lS on t heir heads. At e ve1'y li ttle nat.ive mat-kat 
p u.lm-oil is on sale. The fruit of t he oil-palm htUl, 
t herefore, a. murkemble value for the na.tives apar t 
altogether !1'om tho ox-port ilrade, and leads to, a Call­

siderable (in some parts of the Sou t.beln P rovlUcOS of 
NiO'eria a very considerable) ruterua.l trade. It must 
not. t hen, be overlooked that as an article of interna l 
C011lm~erC(l, apn rt :,,1 together from an article o~ con· 
S'Wln.ption, the fruit of the oil-palm bulks lu.rgel'y III the 
ecouomic activities of the commlmi ties inhabit ing t he 
pa.lm-oil belt. 

T he fo lk-lore of W est Afl'iea is sa.tura.ted with a,llu­
sions to bhe p<ulm.tl'ee, and the existence of hundreds of 
proverbs in which it figures show t he int ima,te pal't it 
plays in sooia.l economy. Guilds- like the bmous 
,. purrah " Socieliy of Sierra L eone-exist to protect 
the t ree from being tapped a.t the wrong time. There 
a re classes of oil-pa.lm climbers and classes of palm­
wine preparers. I n some parts of Britis h West Afl'ica, 
the usa.ge of the fruit is set I!-side for t he use of the 
whole community irrespective of the ownership of the 
land where the trees are situate~ In other parts it is 
regarded as a p1'ec10ns inheritance of the indiv idual , 
and the individua I who has planted trees r etains his 
right to their use even though t he land upon which he 
planted them ma.y have passed out of his family 
or Ip8Y ba.ve been his only by virtue of a tenant 
l·ight. 'Whatever fo rm natiye local cllstom takes as 
to the usage of the tree, the t r ee. and its fruit are 
,usually tL matter of regard and concern, although uases 
do occur wbere a community or individual, allured by 
the prospect of larger immediate pr'ospects, by growing 
cocoa (for instance), will r emove the palm t rees, Ol' 
afllicted by a dr unken bout , will cut down t he t ree for 
th e wine (which can, however, be secUl'ed wi tlhout its 
destruction). 

The Na tive Councils of Southern N igeria have, in 
many cases, passed rules i'l flicting divers pa ins an d 
penalties u pon t heir subjects for this offence, and by­
laws bave been passed in the Gold Coast which, 
however, owing perru..ps to the weakuess of the 
Executive's general position, do not appear to have 
been particUlarly effective. Mr. Thompson is of opinion 
that a.ny measures calculated to restrict the fre~ usage of 
the oil-palm by the native communities of the Southern 
Provinces of Nigeria is to be strongly deprecated :-

6997-98. Q. Taking palm-oil in Southern 
N igeria, in view of the fact that it is so largely 
used for domestic purposes, and also the fact tha.t 
it is used for trade purposes, any action tendin g 
to restrict the free use of it and tending to create 
monopolies in the ~xploitatio~ of it is to be 
deprtlcated? 

Certainly. I thinl~ that if. / he natives were to 
lose inte-rest iIn the pawn-oil trad3, that is, ~f they 
were not allowed to talce a pers{nJal sha1'e- in the 
protection and coUection ana disposal of it, the 
?'evenue of ihe country would go dtnlm t1'emendously, 
amd a lot of ha?'m would be d(me. 

Q. Y Oll would depr ecate anything w'hich 
reduced t he native fl'om the position which he 
now bolds of trader and exploiter on his own 
account to tbat of a hired labourer on someone 
else's account? 

Yes, otherwise he would virfJuo.lltrj be a d(nnestic 
slave on his own land. 

This view is borne out by D r . Maxwell, D istrict 
Commissioner in Sien-a Leone. H e says :-

"Native chiefs and their advisers have shown 
themselves ready to consider and to gra:O.t con­
cession.q fOl' mining or other purposes so long as 
these purposes do not a.ffect t he cultivation of the 
land by t he people themselves; they have at the 
same t iJDe shown themselves averse from grant­
ing any rigbts to non-natives over land whioh 
they can cultivate themselves or over the nartural 
prodllcts of the land which t hey have been in the 
habi t of working themselves and from whioh they 
derive their wealth. In such cases they are 
act ing as gua.l·dians of the rights of the different 
owners of the land. In one specific case where 
the chiefs were asked to consider a scheme 
whereby they would give exclusive rights of 
purch.a.se of the fruits of the oil-palms in their 

U 3132;1;..1 

chiefdoms to one person , a num ber of these 
chiefs, aot ing qu-ite independently of each othel', 
stated that they had no power wbat60evet to 
agree to such au a rra.ngement on bohal£ of thei .· 
people, IlJnd tba t tbey could not enlorce this on 
t he othel' holders of land in the chiefdom." 

Major :Bedwell, Distr ict Commissioner Sout hern: 
Nigeria, expressed a simila,1.' opinion (4064-.7). 

These vielVs a re generally endGrsed by Mr. R . E. 
Dennett (H ,150-3). 

'So fat, flS the Gold Coaat is concerned, Mr. Crowther, 
Seoretaryof the Nat ive Affairs Depfll'tmcn t, f(woUl's (t, 

policy calculated to assist native com munit ies in 
improving their methods and in encouragin g na.tive 
en ter prise. (10,431, 10,444-7, 10,315-7,) 

B .-'1.'he Oil-pawn a.s a source of naUv8 ezte'l'nally 
acquired wealth. 

Undel' a system of absolutely free labour, so far as 
his relations with the European are concerned, the 
nati ve of West Africa hus in the course of the last 
centw-y built up, us has been shown, a vel-Y large export 
trade in palm-oi l and kernels with tbe EW'opean. H e 
\'oluntal'ily collects the fruit , prepares the oil, and 
conveys both oil and kernels to the European trading 
sta,tions. 

I n the Gold Ooast, palm-oil and kernels were nevel', 
probably owing to the eristence of a native gold­
indus~ry, the staple factor in .Afro-European trade 
that they became in Routheru Nigeria. after the dis­
appeal-a.nce of the slave trade. And latterly the 
activities of a certain section-but only of a, certain 
eectioll-of t he Gold Coast peoples have been concen­
tt-ated upon cocoa. B llt, judgin g from the following 
figures, it would not seem that the growth of t l:e 
cocoa · industry h!1$ iltfEected t he output of palm-oil and 
kernels VAr y mater ially in the last five years :_ 

Year. [ Kel'nels, / Value. / Oil. / Value. 

To~. £ Gallons. £ 
1908 8,956 77,82 [ 2,255,371 [29,535 
1909 11,598 112,425 2,007,296 120,978 
-1910 14,182 185,058 2,044,868 161 ,388 
1911 13,254 175,890 1,610,~09 128,916 
1912 14,628 205,365 1,444,432 H2,885 

Takmg palm-oll and palm-kernels together, the 
value of the exports was greater in 1912 than in 
1908. 

It is true that the exports of oil from the Gold 
Coast show a steady decrease since 1908. This, how­
ever, does not necessarily prove that fewer paJm tree.s 
are being exploited by the natiyes for the export trade. 
vVere tha t tl'Ue the export of kernels would show ';1 

lal'ge falling off instead of, in point of fact, an increase. 
I n view of the increased exuort of kernels, the fa 11 i~l 
the export of oil is almost certainly attributa.ble (as the 
Agricultural Department's Report pOints out) to au 
increased local consumption of oil. It may also be 
noted that in the two years 1897-8 (before the cocoa 
industry became thoroughly established) the e~port of 
oil was slightly less than in the years 1908-9, with 
which the above tAble deals. To speak of the exploita. 
tion of the oil-palm as being u. "decaying industry " ill 
the Gold Coust, is, therefore, clearly elToneous, so far 
as it can be controlled by statistioal information. 

In Sierra. Leone, palm-oil and palm-kernels are, 
and hal'O been for many years, the staple exe,ort 
industl'Y, ~ud the kernel trade is inoreasing lu.rgel:r. ns 
the followlllg figures show :_ 

Year./ Kernels. I Value. / 'Oil, [ Value. 

'['ons. £ Gallons. £ 
1908 33,721 332,886 489,636 36,451 
1909 42,896 482,613 851,998 64,273 
1910 43,030 644,683 645,339 62,852 
19H 42,892 657,3,18 725,640 69,927 
1912 50,750 793,178 728,509 67,314 

. x 
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The smaH proportion of oil produced relatively to 
the la.rge qnantity of kernels h8.8 always been a feature 
.of oil-palm exploitation in Sierra Leone. IIi is put 
down by most authorities to the In.rge 10('801 consump­
tion of, and interna.l tmde in, t he oil." 

The total nlue ot the export trade of the Gold 
Coast (exclusive of gold mining, which is not now a. 
native industry, a,nd of the trade in kola nuts, which is 
a. ptlI"ely inter-Airica.n commerce) amounted in 1912 
to 2,430,7971., 80 that the free traffic with Europearn 
merchants in palm-oil and kernels represents 13 per 
cen~ of the pW'chasing capacity of the na.tives 
expressed in terms of EUl"opea>n merchllludise. 

The totllll va1ue of the eXp0rt trade of Sierra. 
Leone (exolusive of the trade in kola nuts, which, as 
in the Gold Cout, is !lI purely inter-.A1rica.n commerce) 
a.mounted in 1912 to 1.073,642l" so that the free 
traffic with European lllerchant.s in palm-oil and 
k,ernels represents 80 per cent. of the purqhasing 
<!a.Jl3.City of the natives expressed in terms of European 
merchandise. 

So far as the Gold Coast is concerned it should be 
borne in mind that, should the cocoa industry receive 
a. set-back the natives can a lways tw'u to t heir palm­
trees, unless their palnn-trees hame nteam.time been 
aUenated from, them. Poverty can never affect the 
na.tive inhabitant of the oil-palm belt of West Aflica 
nnless the proplietorship in the laud aud trees .. passes 
from him, 0 1' uuless the external markets for the 
product are by some means OJ' other closed to him. [t 
may be noted that certa.in tribes in the ~astel'll 
Province of the Gold Coa.st have heen systematically 
planting the oil.pa.Im for 8eVe1'8.1 years, and are still 
doing so. 

In Southern 'Nigeria, the collection, preparation, 
Joud sale of palm.oil and kernels to the EW'opean 
merc1umt ma.y he accurately desclibed as the national 
industry of fow'-fifhhs of the populatiou, and repre­
sent,s more than 77 pel" 'Jent. of the pW'chasing capacity 
of the native popnb"tion expressed in terms of 
European merchandise. With the advent of the 
railway (so far as the 'Western Province is concerned) 
the iUlprovement of road communicat~ons (to some 
extent), and the gl'8.du.a.l pacification of t.he country 
n the real sense of the term, through the British 

occupation, the increase in the native output has been 
enormous as the following figul'es show'-

Palm Oil. Palm Kernels. 
.---

-

I I - Ga.llons. Value. Tons. Ya.lue. 

£ £ 
1908 18.328,896 1,154,933 136,558 1,424,59.\ 
1909 22,996,487 1,447,163 158,849 1,815,967 

Cwts. 
1910 1,537,0.16 1,742,234 172,998 2,450,814 

1911 I 1,586,738 1,696,876 176,389 2,574,<105 
1912 1,539,883 1,654,933 184,625 2,797,411 

- -It is curious that 1U the face of t hese ngures and of 
the tables given in allot,her pa.rt of this ~nemorandum 
statements should be made in certain q Llarters as to 
the alleged '. idleness " of t he West .A1rica..n native and 
the wastage of Lhe oil.palm product. In so far as such 
statements may he put forward for t he purpose of 
influencing legislation, it may be worth while to draw 
attention to one OJ'two points. The amonnt of Jabour 
req\ured in collecting, tra.nsporting over considerable 
distiwces , marketing. and preparing the fruit o£ the oil · 
palm to the value of 5,630,906l. (the output of British 
West A.flioa in 1912) must" in the aggregate, be 
enormous. That virtually the entire populabion inha­
biting the oil-palm beal'lllg zones of Southern Nigeria, 
i.e., literally severnl mi~ons of people, spend months at 
a time in val'ious bra.nclies of the industry is olear from 
the Forestry Depa.rtmont's Report a,lreadyalluded to. 

• ~, Po.\m.oll, ngnin, is a staple food throughout the Colouy 
I< and Protcctorfl\e. Tts domestic uses Ilre many, 3.nd it is 
" impossible to estimate, e\'en approximately, the quantity 
" which is used in home collsumptioll,"- -SierTU Leonc Report 
for UIOU, Cd. 4964-22. 

The proc~s~es of preparation vary according to distriots 
and tradltIOnsi customs, j1lBt as the oil varies in value 
and chemical properties according to the method of 
preparation. These processes necessitate no little 
pa.tienoe, skill and a great variety of forms of employ­
mant, while the processes of bartering and purchase 
among competing local producers and brokers for the 
markets involve a CODstant appeal to enterprise and 
resourcefulness. The cha.racter and volume of, the 
voluntary efforts put forth by the natives of Soathern 
Nigeria to supply the world's requirements may be 
realised by the following pallticula.rs furnished in the 
Repor.t on the Oil-palm by the Conservator of Forests. 

!Basing his ca.lculations upon a palm-tree in bearing, 
yielding fi;ve bunches of fruit per annum, with an average 
yield of oil per tree per annum from those five bunches 
of 7' 5 lbs. , and using as an illustration the export 
figures of pa-lm-oil for 1910-1,537,016 cwta.-the 
conservator reaches these conclusions. To produce 
1,537,016 ems. of oil, 22,933,896 palm trees need to be 
exploited. Local consumption and internal trade 
demand a fnrther Pl'OdLwtion, bringing the total esti­
ma.ted pl'oduction (on the 1910 figures) up to 2,293,389 
cwts. , thus making a. grand total of 25,227,285 trees 
exploited by the natives in the year 1910. Of these 
25,227)285 trees, the conservator (basing himself upon 
the export of kernels for the same year and adding a.n 
estima.ted nurober of kernels consumed locally, considers 
that 18,975,056 trees are worked for Kernels as well as 
oil, the residue (6,252,229 trees with a potential yield of! 
55,823 tons of kernels) being worked for palm-oil only. 
Ina.ecessibility of ma.rkets caused by remoteness and 
insufficiency of communica.tion is the chief expla.nation 
of this so·called " wastage" of kernels. And it should 
be noted that these causes are steadily disappea.viug 
with the opening up of the country. Thus the figureS 
for 1912 show that while the export of oil only slightly 
exceeded the export in 1910, the export of kernels 
increased by 11,627 tons. 

The foregoing, I think, conclusively demonstra.tes 
that no legislation confen'ing rights upon Europea.n 
indi\'idualsor corporations should be sanctioned if there 
is reason to fear that a grant of such rights would 
restrict the usage by the natives of a tree so indispensable 
to their welfare. It is submitted that the principle 
inspiring the Government in the case of industlies 
which t.he natives have created and shown themselves 
eminently ca.pable of developing should be that of jealous 
guardia.Dship of native rights. The argument in fa.vour 
of t.his course ' g:a.~\ts additional weight when tIle ra.w 
ulatel'ial of such industry is also a staple food supply 
a.nd an object o~ in~r-triba.l commercial activity. 

C.-Existing Europea.n Interests in the Oil-palm> T1-ade. 
Some indicn,tion may .now be gi ven of the European 

interests involved in the trade in palm· oil products as 
110'9" carried on. 

(1) The MeJ'chant Interest and Allied Interests, 
,At tbe present moment, the pl'ocesses, so fa.r as 

Em·opea.n iuterests are concerned, under wh{ch palm. 
oil and palm-kernels reach Europe (and through Eut'o:ee 
the United States, which are large consumers) axe t.hese. 
European merchants established on thecoasta.nd in the 
interior p\lrcbMe the oil and the kemels from the 
uat ive, sometimes from the actual producers and 
manufacturers .. sometimes, a,ud mOl'6 gener-illy, from 
nn.tivei:ommunilies which a.re at allce merchants a.nd 
transporters for the producing communities-" middle­
men" between the actual producers and manufacturers, 
and the Em·opea.n merchants . 

. A considerable unmber of alli~d iuterests at the 
Europea.n end are dependent npon tli ~ European 
merchant iuterest. }1'01' example, the casks in which ' 
the pa.lm.oil is shipped from West ' .A1rica are manu­
factured at home, and aTe shipped to West Africa.. 
t.aken to pieces, ill bundles of what a.re called " staves " j 

the iron hoops for the staves are also manufactured at 
home; a considerahle trade between Liverpool and 
Ireland, chiefly, is done in the stems of t.he common 
sedge (Scirpus lacusftJ~is) which are shipped to West. 
Abies. to caulk the casks and make them oil-tight 
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when put together; t he bags in which the palm -kernels 
are packed lI,nd shipped ill W est .A1ri ca n,re of home 
lUzUlufactur c. N llmerous interests m'e &lso H,ud neces­
sarily involved in t be expor t. handli ng. an d dist r ibution 
o( so many th ousnnds Ot tollS of hulky produce at tlhe 
E uropean ports. t,hei\' couveYflllce either to the railwny 
depot OJ' to the sto1'('\ ; t heir l'eshipment to other parts of 
the world; th e treu.tment of t he "Tticle itself in industrial 
esm bl.ishment·s. and so all . 

(2) The SteOllltship I nterost and .dssociated I ntel'es is. 
Another very impor tant interest concerned is the 

steamsh ip interest, It may wit h safety be st..'\oted that 
the immense bulk of the freight earned on produca 
hrought bome from West .Africa. by t he vario lls st eam­
ship lines t rading bet.ween 1\' est Airics and E ur ope 
(sevel'a l of which are British) is earned on shi pments 
of palm -oil and palm kernels. I am authorituth'ely 
informed tbat D.·eig ht on palm·oil and kel'nels represents 
a.bout 35' 24 per cent . of the whole of the tonnage of 
the steamers of these lines. wh~ch ply between the Vi{ est 
Coast and Liverpool ; whi le t he percenta.ge in t he ca-se 
of Messrs. E lder Dempster &- Co.'s stea:ners trading 
between the West Coas t alld R.'lJllburg is about 
72 ' 80 p er cent. It is n eedless t o point out that npon 
this steamship inter est depend a number of associated 
interests-r epresented in wages. 

(3) Th e K ernel·crushing Interest , 
Tllere is also the substant ial existing industry con­

MrDed in the EUl'opean mills which have: been cr~a.ted 
fo r the crush ing of t he kernels. This is at present an 
Anglo-German interest . There is aJ so at Jeast one 
la rge mill in Liverpool which crushes 30,000 t ons of 
kernels a yp.ar. 

The chal'aoter of the t rade may undergo change 
and modification t hrough the in troduction of machinery 
for t he t reatment of the peri ca rp or ~ntire fruit, on the 
spot. I t may, however , be suggested that this change, 
if it is to t ake place, should preferably result fl'Om the 
play of natural economic laws and normal competing 
processes . The highest and lowest prices for palm·oil 
and kernels 'in tbe bome market f rom 1910 to 1913 are 
given in the footnote.· 

il ,--::,The Cocaa I1.dusfJry im, the Gold Coast, in A shanti 
and im.. the Southe1~n P'rO'Vince of Nigeria.. 

R eference bas been 'made in the main body of the 
Committee's R eport to t be rise and growt h of the cocoa 
indust.ry in the Gold Coast. T he following table, giving 
the export figures for the past 13 year s, will enahle 
the rapid development of the industry to be more fully 
appreciated :-

Weight. 'Value. 
~ 

Lbs. £ 
1901 2,195,571 ,.2,837 
1902 5,367,405 94M 4 
1903 5,104,761 86,2~0 
1904 11,451,458 200.025 
1905 11,407,608 186,809 
1906 20,104,504 ~36,~68 
1907 20,956,400 515,089 
1908 28.545,910 5'10,821 
1909 45,277,606 755,347 
1910 50,692,949 866,691 
1911 88,987,324 1 ,613,'~68 
1912 86,197,151 J ,642.736 
1913 113,239,980 2,484,218 . 

Pnlm·Oi l. Pabn- Kerocls. 

Highest;. I Lowest. H ighest. \ I..{Jw(!st. 

£ ,. d. £. ,. d. £- ,. d. £ ,. d. 
HIIO 31 10 0 25 ]0 0 21 0 0 17 2 6 
190 H7 7 6 2·' 10 0 21 3 9 16 7 6 
1912 34. JO 0 24. 10 0 21 7 G IS 11 3 
191. 37 17 G 24. 15 0 20 0 0 21 7 G 

1 am indebted fo r these figu res to Ml'SSrs. Will Iam l~or tcr 
aud Co., Liverpool. 
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As is pointed ont in tho )'< por t, Mr , Wi lliam 
Ca.dbm·y iuiormed the Commilit'ee that in five yenrs 
tbe qnaJ.i ty of the twticle pl'odu('('d had gr e[lJtly im­
proved. ''''hen Mr. Cad bury gave e\ri deuce bef01'e the 
Oommittee, the pr opor tion of I< ~ood" Cjna.li ty · was 
35 pel' cent .. of " fai r " 50 pel' cr nt ., <lind of ., common " 
quality 15 pel' cent. Mr. Cadh,u'Y now informs me 
that the l'etu l'Tls for t he 19J S·-l <.l ... rop disclose a f urther 
advance in these })l'opor t ions. The situa.t ion now 
reached is that" 90 per cent. of the cocoa is marketable 
" anywhere, tI.nd only 10 PPI' rent. thoroughly common 
" and unfit for ma.uufaotul'l! of It better closs." These 
estimates Uore based npon the L iverpool imports, but 
t he Liverpool brokns " make the importflnt st.."tement 
" thi\lt L ivel'pool imports during ] 913 are considered a 
" bi t' estimate of t.he whole crop. As fal' as we can 
" !lSoertu in no larger qnautity of 'common ' is sent 
" direot to t he Cont inent t han to here, :\nd t he srt.me 
" grading, we t hink, would apply." 

These figw'es mnst b e taken as a s t riking example 
of the enterprising spiri t of tbe native populat ion, ul\d 
dispose of t he suggestion that native cultiyators a re 
incapable of impl'o\Ting their methods. They constitnte 
a powerful argument in faNour of encotu-a.ging native 
industries . 

The achievements of the Gold Coa.st native fn.rmer 
in this respect, and t he evidence t hey alt OI'd 01 the 
wisdom of the policy of encourag ing t.he g rowth of 
native iniLusftl'ies in West Africa, bas fo rmed the subject 
of t reatises by German and F rench experts who have 
visited tbe Gold Coast fields and reported upon tbem 
to their respective Governments. Several of· these 
r eports are publicly accessible, From the latesy (by 
1[, Yves H enry, Director of Agricultu re fo r t he French 
Colonies, 1913) we extract the fo llowing remarks:-

" The prod uction, which is, wi Lhout doubt, of 
most interest from an economical point of ,riew, 
is t be nat ive product ion, pa r t icu]a rly that of the 
Gold Coast an d Lagos; and there is no more 
£asci,nating history than t he spread among the 
dark races-considered as al together primitive­
of a cuitiv;Ltion hitberto thought to belong solely 
to oivilised races 

" Ten years later , in 1900, the export reached 
743 tons for t he two British Colon ies i and 20 years 
later , in 1910, 26,500 tous, of whir,h 23,300 tons 
werc f rom the Gold Coast alone, 1£ there a re 
like examples of development by the natives 
in West .Africa. such as the cultivation of 
the ground-nut in Senegal, or of maize in tbe 
Gulf of Benin, it must be admitted that tOOs 
is the first instance of native tree cultivation , 
One finds, in an embryonic state it is true, 
another example of this ,adaptive facu lty tbat 
most of the forest :races of the Gulf of Guinea. 
possess. It is in Southel'nNigeria, in t he Eastern 
Provinces, and, a.bove a ll, in the neighbonr hood 
of Benin, where the natives have planted m il lions 
of Funtu'Inia elastl~ca in dense plantations of t wo 
to fiye years' growth . 

"Everyw'hel'e else cultiva.tions of this kind 
come from the initiative of Europeans; such is 
the "case with coffee in Brazil, with tea in Ceylon, 
rubber t rees in the Malay Archipelago, in Ceylon. 
in B rar. il; indeed, wit h cocoa., too, on the East 
Coast of M rica. . 

"Rere (West Africa) it is t he bla.ck wbo has 
done everything; the introduction and the de. 
velopment of this culture a re the results of his 
initiative and of his agricultu ral aptitude. 

"Government action only callie Ja.ter on to 
perfect a work necessarily primitive, and, above 
all, to industrialise it. One must admit, therefore, 
that however primitive one may consider the 
nati ve method of culture, Africa has its own 
l'eaOUl'Ces, and can produce on a scale wb ich 
until recent years it would IlfLve been t hought 

tr~:Pt~;eG~id g~~ ~~~~~ll~:\~!i~~c~.~a~~ c~h~~ 
gross revenue by more than 20,000,000 francs. 
They have also proved trull' from the moment 
peace reigns throughOll t the equatol'in.l forest, 
Africa. wil l become the principal cocoa· producing 
count ry in the world. . , . . , There is 
reason to believe that the limit of production 

y 



Iv'! WESl' AFRICAN LANDS OO:'ofMI'PTEE : 

in the Gold Coast will not be reached for a, great 
number of years, and that in the immense forests 
in Southern Nigeria there will be ye8.or by year 
increased pla.nting." 

The comparatively slow progress of the altel'llative 
method, and the diffic\llties inhel'ent thereto in West 
Africa., viz., the system of lea.se or sale of lands to 
Elll'opeans, aond the clea,ring and planting of such lands 
by hired native labour under Europe~n manage~ent, 
a re well illust ra.ted in the cocoa mdust,ry of the 
Cameroons (German territory), which has been estab. 
lished on these lines, and upon which the highest 
scientific knowledge and abundant ca.pital has admit­
tedly been lavished. 

Output, 1902 650 tons. 
1911 4.400 .. 

Of: the Ca.meroons industry, M. Yves Henry 
st-n.tes :-

" The diYidends paid hn ve been up to now very 
smail, .firstly, by reason or the poor r eturn 
obtained, hut a.lso t hrongh the heavy expense 
enbiled by the putting down of plantations, 
dwellings, a.nd machinery, and the upkeep of a. 
numerous European stll.if. 

" The Germans baye accomplished in this 
colony a notable effol'~ in colonisation, tru ly 
worthy of pl'a.ise for its own sa.ke. One ca.nnot 
hut rEWl'et that in their metbods they have gone 
too fa.~ , and bave not availed themselves of t.he 
si m pIe and inexpensive methods so necessary to 
tbe Sl\c ~ess of any agricultural enterprise iu 
Africa." 

Notwithst,9. 11dinO' the demands of the oil-palm in­
dustl')' upon its popOulation, the l1atives of the SOllthern 
Provinces of Nigeria are a lso acti~ely taking up the 
(:ultivation of coc')&, as the folloWlllg figures, repro­
duced here from. Ta.ble III.. will sh('\\v:-

£ 
1906"1 r 29.054 

i~g~ I Value of raw ma.teri~l 1 ;l'~~~ 
190fl collect,ed a.nd culti - i 71:196 
1910 ~I y,.,ted for pW'poses of I 10L151 
1911 external trade - - I 164,664 
1912 ) l130.542 

GENERAL CONCLUSIONS. 

The followillC">' conclusions are il'l'esistibly sllggested 
by tbe facts a,;d figures which have b~n set forth 
above. 

Liberty of access to, a.nd .,.njoyment and usage of, 
the land al'e vibal to tbe present an,d futUre welfa.re of 
the peoples of ,~r est Africa who enjoy the protec·.tion 
of tbe British f\a& 

These peoples baye ~how-n t helUsehes to be pos~essed 
of the requisite capacity, euel'gy, and ellterpl'lse to 
exploit the vegetable resources of ~beir soi l which 
modern indusbrial development requrres. They are 
doinO' so with no other .stimulus to labour tha.u is 
provided in th~l' own mark~d ~ptitude for com~el't.)ial 
dea:I'ioO' wbich is able toexer(llSe Itself freely and wlth')ut 
hiodl'a~ce through the aotion of tlbe B"itish Govern­
lll.€'.nt in ensurin'''' internal p ~a !e and ot'd~r and tbe 
sa.fety of the t~de routes; in pl'?vi.ding l1:1cchanical 
fi nd other means of :;ransport. and lD 1m provmg water -

waY~hese peoples may thus be sa.id to he ade..luat.ely 
fulfilling their obligat ions towards. the contl'ollUlg 
Power since it is their industl'y WhlOh pays the cost 
of thr;:: ' admini.tration of their country, the s:.c.laries of 
the officials, th~ works of puhlic coustruction, Hlld the 
interp.st on loans; a.nd since it is their industry wbich 
prOCUl'6S employment a.nd pI'ofit b,)th il~ ~est: A~rica 
and in Grea.t Briba-in for numerous Bl'ltlsh snbJects 
l,I,lld impol'tmt Bl'itish comme-l'ciu..l undel'ta.kings. 

It would seem, bhel'ef(~re , a clear duty laid upon the 
plu'a.mollul; Power (u) to preserve lib;'lI'tyof access to 
ilnd enjoyment of the lan~. ~or t~e people~ of 'V.est 
Africa. for whom these faclhtu~3 wtll be au lllcreasmg 
need as tho population grows, which .it w~ll ~'I\pi~ly do 
now that it h,LS secured for the first tlme 111 Its b1story 
continuous internal peace, thaJ1ks to British control ; 

(b) to assist the peoples of British West Mrica to 
expand stil1 furthel' their product ive industries in 
economic freedom. 

Grants to European individua.ls or syndicates made 
by the Government, 0 1' by native authorities (incapable 
of fully appreciating the full effects of their actions) 
witb the sanction of) the Government, involving surf8ce 
l'ig~ts OVel' large areas of lamd for prolonged periods, 
or otherwise calculated to result in craroping.na.tura.l 
ex.pansion or in restricbing native enterprise, would 
a..ppea.r incompatible with the performance of this dnty 
and out of harmony 'Y .. ith the character of British 
policy in West Africa. referred to in the opening lines 
of this memorandum.. 

The practice of conferring ohese gl-ants, 01' of 
allowing them to be confened, is frequently defended 
on the ground of p.xpediency and of justice to tbe 
British taxpayer. These arguments may be briefly 
oxamined. 

frhe regions of British West Ail'ic!l. to which the 
l).ttentions of this Committee have been directed cost 
vhe Bl'itish taxpayer nothing. 

The argument of ex.pedif)DCY in this connection 
mea.ns little more than a plea that commercial develop­
ment should be hastened. On closer analysis it is seen 
to involve the giving of special privileges in the ex­
ploitation of the soil's resources to certain priva.te 
ini;erests. 

Wbat may be expedient froQ). tlhe point o£ view of 
private interests is not necessarily expedient on the ' 
basil$ of the general pll bIit: iotereit. 

It is difficult to conceive of any economic conditions 
under which the general comm~rcia.l development of 
British West Africa. could have procp.eded at a. more 
rapid rate tha.n has actua lly tJ..ken placp. in recent years. 
It may he said to have fully kept paoe with the ava,ilUll)le 
me!~ns of transport, e~panding synchronously with the 
allleliorat.ion of the latter . 

Indeed, development would admitted ly have heen 
eyen more rapid but for the inaccessibility of inte rim' 
markets due to lack of transport. 

The introduction of machinery ma.y have beneficia I 
consequences in certa.in industries by improving the 
quality, and hence the selling value, of the al·ticle pro­
duced. But no case has been made ant before the 
Committee to the effect that such introduction-if 
dependent u,pon the grant of monopolistic rights ()Yer 
the land and its fruits--can result in ad\'antage to t,he 
public in terest as a whole. 

The assert ion tha.t specific natural products in certain 
regions are not (l,t the moment fully e:s.:ploited by the 
inhahitants thereof, mayor may not be accw'ate. But 
tha.t assertion fails t~ be substantiated by evidence, suoh 
as might carry con\"iction, that the ca.use is not due to 
attendant cir~umstaJ¥!es will provide an int'3llig ible 
ex.plana.tion. 

That the agricul tura.l and arboricultura.l met~ods ot 
the West Africa.n a.re not as perfeot as they mIght be 
will ba re'l.dily conceded, although criticism in this 
resPElGt does not appeal' to be altogethe~ free fro~ 0,,~1'­
statement a.nd is not strengthened by eVIdence of l.llqtul·Y 
iotothe difficulties and drawbacks with which indigenous 
enterprise is confronted. Unaccompanied .by da. t~\ .con­
ceminO' the clml'lloter of the soil, atmospheriC conditlollS, 
insect °pests, manuring fa '.!ilities, l~~~[! requir:me~ts 
for soci'li purposes, and so forth, Cl'ltwlsm of thlS kllld 
has little "alue. West Africa. is a vast country where 
physiological conditions differ verr widely,. and .iu ~~e 
absence of anybhinO' in the na.ture of exhaustIve SClentlfit: 
r€lSeaN.h applied t~ any part of it, sweeping generalities 
of the ~ind referred to, emanating from. not always 
disinterested quarters, should be receive? witb caution, 
There is no evidence before the Comullttee ca..lcula.ted 
to estJ.blish tll'lt an incl'ease in the met\gl'e ontlay now 
devoted to technical instruction and investig.:l.tion of 
loc:.tl Cil'cul)]stances, cOllpled, perhaps, wibh inducements 
to careful cultinttion by the pay01en~ of more generolls 
prices for products .oti bett.er ~uu.lity~ wo~ud. not have 
permanent results m the desn'ad c11rectlon. rt has 
rul'ea.dy been noted tha.t these factors ha \"e had consid~" 
a.ble etfectoS already ill producing au ullprol'od qrn.,hty 
of cocoa in bhe Gold Coast., 
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The broad faot remu.in&, a,nd in t he fuce of the 
figures adduced in this memol'lllldnm it can hardly be 
disPllt.oo. t ha.t., ethica l considerations apa.l't. the na.tives 
of Brit ish ' 'Vest Afl·jca ha.ve justified atnd aro j ll sbify ing 
it policy which trea,ts thelll as owners of t heir lands 
and as f ree exploiters, in their own interests and in the 
in terssts of the outer world, of the nat m a.l reso\U'ces or 
t hose lands. 

But it may be questioned whet her . .if it is to pur . 
sued, the t ime is not ripe for this polioy to receive more 
explicit expl'I:lssion in legislation a.nd more positive 
a.ut hority f r'Om H .M. Government. 

A lt hough it by no means stands a.lone. t he evidence 
of Mr.1-'l. R. H imbUl'Y, the Jlla.na.gel' of the British 
Gatton Growlug Associat ion, and whose experience of 
t rop ical Africa. is lengthy and val'ied, ma.y be studied 
with advantage. At the conclusion of his examination 
before the Committee, Mr. Rimbury ha.nded in 11 

wri tten sta.tement fo r whioh he desired to take personal 
responsibility, and with which this memora.ndum may 
fittingly close:- • 

"If utmost a.nd susta.ined endeavours be made to 
!:euch natives to grow econonllc produots for sale for 
their own acco\w t on their own land, the success of 
tha t policy will al most oert ainly im.pJy that na t ives 
will not care to go and work for wages on European 
plantations. Thus if lands :11'e granted to E uropeans 
by Governm ent in t he present stage of nat ive p olicy 
t he Europea.u wil l bring pressure on Government to 
relax Government efforts towards native induskies and 
to thereby cease inducements to natives to work on 
their owu account instead of for Europeans. If 
Government refuses and still contiuues to teach nat ives 
to plant for t hemselves, t he European plantation 
owner.; wiD say that t he Government has braken faith 

wit h !Eu ropeans, in th!\.t Government a ttracted Eu:ro~ 
penns into the country to spend money on planta tions 
and then depr ived the EUl'opeans of cheap lu.bour, So 
Governmeu't should face t his at t he outset !~na deoln' l'e 
theil' policy, ii it be so, to make the native a.u i.nd e~ 
penden t fa.rmer . Failure to do thi s, i.e., confusion of 
policy in (a ) gNlnbing land to Europea.ns ",,'h ile (b) 
pms wng the native economic pol icy, baa fL lrea.dy lea to 
Bl'i t ish East Africa becoming l'estlesa. Government 
ought to mu.ke it perfectly olear n.s to t he policy they 
intend to adopt £01' the development of any CoJony, 0.)1' 
P J'oteotorate, or any pa rt thereof, viz., whether this 
de,'e1opment is t o be by means of a purely nn.tive 
indnBtry with the nat iyes cultivating the land on tlleu' 
own aCCOUl'l.t , or by means ofplantu,tions under European 
management on which the natives work as bi.relulgs." 

I n a.ssociating himself with the sentiments expressed 
in the above pa l'agl'll.ph the present write r desires to 
point out that he does not i.nterpret lIfr. H imbul'y 's 
statemen t to be condemnatory of the grant of l'est1'ioted 
areas to Ew.·opeans in West Afl-ica for p lallting purposes 
under proper regulat ions. H e does, however . under~ 
stand Mr. Himbul'Y's statement to mean that in such 
parts of t ropical .Airic(!.. as ha l1bou L' a relatively a.bundant 
and industrious popula.tion, justice c1emarnds t llllot tbe 
fi..l'3t consideration of Government sha.ll be to safeguard 
the present and future needs of t hat popula.tion in the 
matter of land ; that reasons both of justice a.nd 
utilitarianism favour the commer cial development of 
t hese cO'l.Dtries by the nn.tive communities themselves 
working on their own accoun t in economic independence, 
and tha t the at tention of Government may be usefully 
directed to the advant age of a.dopting a clear and 
consistent policy in t his l'espect. 

E . D. MOREL . 

. (E) ~IEMORAN-.nUhl BY SIR F. M. HOD GSON. ON THE FORM"TIO~" OF A L ANDS AND 
MINES DEPARTMENT I N THE G0LD COAST. 

GOLD C OAST. 

FOI'7lwtion of (L Lands and Mines Department. 
In order to obtaiu grctduaily a complete I-eC01·d of 

all transactions in lanu outside those transactions 
which al'e in accordance with native custom., and in 
order that the Government may effectually supervise 
the granting of leases for mining purposes, or for the 
cultivation of cocoa, lubber. cotton or other pl'oducts 
of economic value, or. again. the issue of licences to 
cut timber or coUecr. the fruit of t Ae oil palm t ree or 
allY product of other indigenous trees, it is desil'l1.ble 
to establish a specinl dE::partment. of the Government 
charged with t he work of such supervision and record. 

This department might conven.itlntly be called the 
Lands alld Mines D epartment. Already there is in 
the Gold Coast a department called the Mines Depart­
ment, "With functions limited to th e inspection of mines 
in connect ion with their safetya,nd to seeing that no 
mining is undertaken without a mining licence, and 
this department and perhaps also t Ile Depal'tment for 
Native Aff;'loirs'ruight t ogellher for lD the nucleus ot the 
n ew department. Amn.lgamatcd with it, and forming 
one of its most important branches, .... ould be the 
Slll','ey Depar hnent . I n connection w;th t he leasing 
of lands, and, in fa.ct, with a ll transactions relating to 
land. the employment of r.he S\U·,Tey Department will 
.hequently be n ecessa.ry. It is desirable, therefore, 
tha.t t he·staff of that department should work in COll~ 
junction with the staff of a department supervising" 
land transaci.ions; that, iu fact, in the best iuterests of 
u.d'ministration t Ile two departments shou ld be wOl'ke\l 
together en<1 should be amalgama ted and placed under 
one head. 

'£he formation of a Lands D ep:n-tment is recom­
mended by Sir H enry Bel field. and, writing on the 
subject of land administl1l.tioll, he says, at page 16 of 
his report: "An efficient system of laud administra­
" tion sh ould provide machinery for dealing with aU 

• 

" classes of land over which it is desirable to exeroise 
"control." His recommendations ou the subject am 
given at page 24. They are suitable as far as they go, 
h'lt in place of the title" Commissioner of Lands," it 
would seem better to ta.ke the more compl'ehensi'1e 
title of "Commissioner of Lands and Mines," and to 
place the officer holding tha.t title in charge of a 
department dealing with the supervision and l'ecord~ 
ing of all transu('.tions connected with land or the 
indigeno~~s products of it, or with the work of sur­
veying t.he land 01' any portions of it. 

Sir HeUl'y Belfield recommends the appointment of 
Settlement Officers (travelling officers with a. know­
ledge of survey work). The appointment of such 
officers mayor may not- be necessa.ry. Experience 
'till show whether additional surveying officers are 
required, and wha.t their qualifica.tions should be. 

The LMlds and Mines Department must not iuter ­
fere with the control of the Commissioners in their 
own districts, but must work in conjunction with 
them, It must be ready to d.ssist the Commissioners 
in dea!ing with all land al:d mining transactions. 
Futthermore, it shoulc1, through its s01'Veyor8, wher­
ever and whene,rer }>03sible, settle t.he boundaries of 
tribes, t.he dispute.~ with reg(.\lrd to which, accol'ding to 
the evidence llefore us, are not infrequently the cause 
of much ill feeling and unrest. Such settlement would 
incidentally further the work of a cadastra.l survey of 
the whole colony. 

The l-.-nowledge of nati\fe affa.irs which the Native 
A.ffairs staff ha\'e already acquired woulrl be of the 
greatest. sen ice to the proposed department. They 
could continue their work under the Commissiouer of 
Lands and Mines, who should, it would seem, be the 
officer to be consulted in future by the Goyernor in all 
ma.tters connected with native adfairs, in volved as they 
are, as a. genel'nll'ule, in land ! -a.nsactions. 

J uly 6, 1914. F. M, HODGSON . 
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