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ABSTRACT

After many unsuccessful years of deliberating the establishment of a permanent ICC, the end
of the Cold war critical juncture would foster processes, as liberal ideological principles took
center stage in international politics. Not only that, but this specific juncture also triggered a
declining state of inter-state wars and an increase in intra-state conflict, posing a threat to the
global order. This necessitated the adoption of new institutional measures (ICC) to combat the
increasing levels of intra-state wars, the impunity associated with it, and further deter future

occurrences.

As positive as the r lating from theory into

practice has been m the highest number of
signatories; in diffe with the Court through
the AU until now. ‘ issues that need to be
explored to explain urbulence over time. As
a result, this researt the ICC-AU interface
through the Path de amics of politics in this

interface.

The results of the study move to not cooperate with

fserires of causa ev cL is best explained
i H“_ JL‘___i__L_[_a-l-—“—"H |
through the reactive h‘ﬂrﬁﬁ:ﬁﬁﬁ@ﬁﬂﬂﬂ@w

his fesearch tradition, it
emerged that the popular narrative of ‘Africa is against the ICC’ is false, that it is only a few

the ICC until to
|

powerful African countries who used their privileged asymmetrical power relations and
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historical locked-in advantages to shape the ICC-AU interface to their interest. At the other end
of the spectrum, the study also identified that the institutional design of the ICC emitted certain
unintended consequences on the ICC-AU interface through the lens of increasing path-
dependent dynamics. Whilst the ICC is a fully-fledged court with full legal responsibilities,
through this research tradition, certain dynamics of politics were explored in the ICC-AU-

UNSC relations.
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CHAPTER ONE - INTRODUCTION
A SYNOPSIS OF THE ICC-AU INTERFACE OVER TIME

1.1 BACKGROUND OF STUDY

International institutions, formal or informal, have never been more relevant to world politics
than they are today (Barnett & Finnemore, 2004). They play pivotal and diverse roles in global
governance by laying down essential frameworks for conducting international relations.
These institutions do not merely execute international arrangements between states. “They
make authoritative decisions that reach every corner of the globe”; and cross realms of

political realities su | or global orders that

used to be the prer . This unsurprisingly

triggers patterns of ich the study seeks to

investigate, particul years.

The ICC is descri ; t impor by the International
Community since t bodies a remarkable
transfer of state aut ever ready to ‘pull the
guns and trigger’ pt rators of international
grave crimes (Bosco C permits the court to

decide how and

nctioh of domestic courts (Simim : ner, 2010).
INTEGR| PROGEDAMUS

Nevertheless, it was a welcoming development as evidenced in more than a hundred states

always been thF ‘p

agreeing to subject their citizens to the Court: with Africa, dominating such a choice
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(Vormbaum et al., 2019). The ICC does boast of having 123 member states: “33 African
States; 19 Asia-Pacific States; 18 Eastern Europe States; 28 Latin American and Caribbean
States; and 25 Western European and other States” (ICC, 2021; Kenny & Norris, 2018;
Monageng, 2014). This makes Africa the most represented continent within the Rome Statute
and further affirms the continent's support that those who perpetrate gross human rights abuse

will not go unpunished.

History depicts that, Africa contributed immensely to the processes leading to the creation of

the Court. According to Monageng (2014), prior to the UNDC on the establishment of the

ICC, African count e a common stand on

critical issues pertai ngs in 1997 and 1999;

and Senegal in 1998 0 the establishment of

the ICC and underli his Court implies for

Africa and the inter 2014: 14; Benedetti,

2014). Unsurprising African states voted

to adopt and finalize

The OAU, now AU 5 calling on its member

states to ratify the Rome d.t0 adopt them into.na slations (ACPHR, 1998).

Consequently, i@enegal was®

2021; UN, 1999; UN, 2%{( a could boast of 14-ratifica

' Ri PROCEDAM
sixtieth ratification in entermg into force:~Moreover, Uganda was the first to trigger
prosecutions in 2004, followed by DR Congo in 2004 and then the Central African Republic

in 2005 (ICC, 2021).



University of Ghana http://ugspace.ug.edu.gh

Despite Africa’s immense contribution in birthing the ICC and being the largest regional bloc
member, the Court's interventions in Africa have become highly contested with displeasure
over the years. Within African political circles, the Court is criticized for being political and
making Africa a “Repeat Customer” (Jalloh, 2009; Nouwen & Werner, 2011). Critics within
this strand of argument depict that the ICC is a neo-imperial institution that subtly targets
weak African states but fails to stick to its ideological guns and trigger prosecutions against

big power nations that have been masterminds of egregious grave crimes (Murithi, 2014).

Against this backdrop, seemingly tensions have therefore been identified between the ICC,

some important Afri decisions have made

certain declarations authority and image

(Seymour, 2016). T taunch critics since its
establishment, but fr hole creation process

is indeed dramatic and:neee

1.2 STATEME

There is no doubt th ace (Apiko & Aggad,

2016; Dovoh, 2018; encompassing as little

or less attention has k& d political factors that

contributed to the ‘1C‘- Af ( nseqysnces mattered in
shaping the Co e!s. This implies,
existing findinéf@' and AU fé'r:ds to relatively
examine issues as a whole without ackﬁowledgir?g tﬁat bolnitics in reality is structured across

space and time as the decisions and actions of political actors are deeply embedded in the time
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and structures, they find themselves. Accordingly, there is a need to highlight certain types of
context effects such as paying attention to how large and small slow-moving processes such
as the timing and sequence of events; and the far-reaching consequences of history and
institutions including political power, preferences and identities of actors impacted the

political outcome overtime.

The persistence of the ‘ICC-African problem’ for over a decade until today strongly suggests
the relevance of path-dependent as it holds the potential to connect history with politics, and
to futher throw light on aspects of politics such as structural power that lack immediate

visibility as one examine elation with the AU and

African Countries.

In this regard, the st 2ntial empirical setting

\
by using Historical i

|

icate the temporal and

political factors in t so help investigate if

there is a change in ention in the ICC-AU

debate. This will be d ocesses of the state of
immunity principle S a point of contention
in the ICC-AU deba power to examine the

legitimacy of this relation i St and mandate of the UNSC
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1.3 THE RESEARCH OBJECTIVES

1. The key objective of the study is to examine the temporal processes and political
chains of events that contributed to the shift in AU’s support to the ICC through the
Lens of Historical institutionalism and Path-dependent. This objective is further
disintegrated into the following:

i) To examine the role of the ICC in global governance.

i) To investigate if there is a change in the state of immunity in ICL through the lens of
path dependence.

iii) To examine the legitimacy of the UNSC-ICC interface and how it reflects path-

dependent d
1.4 SIGNIFICAN

This thesis is releva C’s relationship with

Africa, and for that different discourses in
Law and Politics. H e central phenomenon
will highlight, expal he ICC in a world of
politics where states onty. [t will help draw
lessons from Politica \derstand the historical

bargain struck between stal ,
accordance Witﬂ o international"grave crimes. TW@E will expand if

Mm?ﬁﬁ&m

of the ICC especially the sort of polltlcs that goes on Whllst engaging with states.

in global governance in

not deepen the Underst ide Africa on the nature
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The research findings will also add to the body of work that demonstrates Historical
institutionalism to be effective in explaining the behavior and design of international
institutions. With specific reference to the concept of Path dependence which offers a unique
approach to the study of temporal factors and dynamics of politics within International
Institutions, the study will help political actors and academicians understand the historical
unfolding of events in the ICC-AU phenomenon and how these processes mattered in shaping
the seeming tensions between the ICC and Africa over the years. This will involve retracing
the current outcome of the ICC-AU interface back to the series of events that mattered in

shaping this relationship. By doing this, it will highlight the chains of events that are tightly

connected in the IC cs of politics at play.

This will also give id of an opinion piece

Or newspaper.

Finally, information : | ch will provide fresh

information on the

1.5 STRUCTURE

Chapter one is fitle

summary of the study’| ing‘afey : IMé butions by Africa and its

regional institu@irthi

and perceived notion O&We AU may have had_p_r_gml e ICC. It also states the

. -

DAMUS

research problem of the study, the objectlfeﬂ a he 5|gn|f1can'ce of the study to the political

and academic world.
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Chapter two is titled: Then and Now: The evolution of ICL and the ICC-Africa relations. Per
the aforementioned title, the literature review discusses the development of ICL over time and
the unfolding events in the institutional design of ICC and its operations on the African
continent. Accordingly, the literature review highlights four central themes: The Evolution of
ICL and the Road leading to the formation of the ICC; formation of the ICC; a detailed
description of Africa’s immense contribution towards the creation of the ICC; and last, the

ICC interventions in Africa.

Chapter three is titled: The Dynamic and Political Nature of institutions. It involves

discussions on the t ded. Discussions here

involve a short exe ts, discussions of the

path-dependent mo s labeled against this
research tradition w n and its relevance to

the study.

Chapter four is title s the Qualitative way.

This chapter involve udy. This includes the

research approach al d the sample size, the

data collection instru

dependent WiII@?y n ) exp calitics within this

interface _ _ - Ik |
- mgﬁpﬁ ﬁHEGEbF-E"m -

search tradition of path-

Chapter five is also titled: The Clash of-Law andEoIitics: The ICC in the Trenches of Africa.
This chapter discusses the answers to the research questions in chapter one of the study. More

specifically, it situates the ICC-AU narrative into a reactive path-dependent sequence,

6
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highlights temporal events and the political nature of these events through the lens of the

research tradition.

Finally, chapter six summarizes the study, concludes, and provides recommendations on

International Criminal Prosecutions and future research works.

1.6 CHAPTER SUMMARY

This chapter has discussed at length what the reader should expect from the preceding
chapters of the study. It began with a brief discussion on the most popular narrative of the

ICC relations with Africa, followed by stating the problem of the study which is to ground

the historical narr f path dependency.

Subsequently, the ¢ d how significant it is

to the research tradi
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CHAPTER TWO - LITERATURE REVIEW

THEN AND NOW: THE EVOLUTION OF ICL AND THE ICC-
AFRICA RELATIONS

2.1 INTRODUCTION

The literature review of this study will involve an extensive reference to related researches, a
synthesis of the most outstanding issues, and background information on the 1ICC-Africa
phenomenon. Matters pertaining to the ICC’s relationship with the AU, and certain key

African states have recently been of keen interest in academia, and most of these literatures

Hence, this chapter ajor tl i de a historical account

of ICL’s developme 1 an leadin ] his section will also

to the creation of the

iating role on the ICC,

erence. It concludes with
‘ =y

sLs and situations
1

reflect recurring issues

in literature but also provided the context in which the analysis will be situated in.



University of Ghana http://ugspace.ug.edu.gh

2.2 THE EVOLUTION OF ICL AND THE ROAD TO THE ICC'S
ESTABLISHMENT

The International community has always sought ways to deal with unimaginable atrocities
that threaten the existence of humanity (Jamison, 1995). Bassiouni (1999), argues that there
is indeed archaeological evidence that points to the existence of indictment proceedings
against perpetrators of grave crimes as far as in 205 BC in Greece. Schabas (2004:1), also
joins this argument by stating that “War criminals have been prosecuted at least since the
time of the ancient Greeks, and probably well before that”. This could indicate a significant
desire on the part of the international society to establish a supreme institution, such as the

ICC to adjudicate in

As Moshan (1998) ‘ ‘ ued the international
community since th | ' ‘ ' in te sovereignty seemed
to have reinforced ‘ [ tate territoriality was
then strongly embed‘ edded in International
Justice systems, not f justice was initially
marred by power g ive in the long run,
especially when tho crimes, which further

entrenched impunity

In 1872, Gusta ier of th irst se |ous@ Permanent ICC
in an attempt to meet tﬁculty (Schabas 2004, Stru_etd%ﬂSumme;ﬁeld 2019:26).
INT il

His proposal for an ICC was flargely. alm d H%ecﬁng war crimes perpetrated during the
Franco-Prussian War of 1870-1871, which breached the Geneva Conventions of 1864 and

any other humanitarian legislation in effect at the time (Arnaut, 2002; Hall, 1998). However,
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according to Glasius (2003), the international context at the time, as well as the dominance of
power politics, portrayed this idea as far too radical and extreme. This was indeed, shocking

since Moynier's plan was modest and did not impinge on national sovereignty.

Despite calls for international prosecution of horrific crimes, the international community
lacked codified laws that constituted grave crimes, contributing to the delay in the
establishment of an ICC. Only national regulations existed to combat horrific crimes,
particularly war crimes. For example, the Lieber Code, which is described as one of the
earliest contemporary regulations for the conduct of war, was exclusively applied to

Americans and, like any other domestic law; its proceedings remained ineffectual when those

responsible for hein

The gravity of wa sociated with them,

accelerated the for secute war criminals
(Schabas, 2004). A§ a.I€ vere the first universal
legal laws of war to i S (Cox & Michaelene,
2009; Sadat, 1999) ssential because they
initiated legal means and further heightened
a general tendency e PCA which gained

international recognitit

observed that t@@at governee adopted from@ue Conferences.

The Hague confg_rences@so greatly mspl_e_d the_adopﬂmticle 8(2)(b), (e), and (f)
. TEGRI PROCEDAMU

of the Rome Statute (Gallarotti & PFGISS 1999 Schabas, 2004) This demonstrates the

C (Jamison, 1995). It is

importance of these laws in international criminal law.

10
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The next call for an ICC did not take place until the world witnessed its first international
large-scale death during World War 1. The carnage and butchery perpetrated onto civilians,
aside from the warring factions in battle ignited the world's need for international jurisdiction
over these crimes (Andreason, 1999). There was a lot of demand to create institutions that
would ensure that atrocities, not just violations of war crimes, but any crimes that threatened
humanity's existence, were held accountable (Cakmak, 2017). These demands prompted the
victorious nations to draft the Treaty of Versailles with Germany, which included a provision
for an ad hoc commission, Leipzig Tribunal, to prosecute high-ranking officials such as

Kaiser Wilhelm 11, and other German War Criminals (cited in Cakmak, 2017; Jesberger &

Werle, 2014; O’Kee

It should be noted t d power politics since

the prosecution of or heads of state was

seriously deliberateda e commission's desire

to revoke state sove too radical at the time

(Cakmak, 2017). F e individuals facing

punishment were o0 onsequently, Wilhelm
Kaiser Il sought asy ed to extradite him for
his crimes (Neff, 20( rious powers also failed
to prosecute sewv: ermanw vho wer prse afaced only minor

H

S processes were merely
symbolic because the V|ctor stam FtMEQ&&&{%war crlmlnals but pursued

peace instead. All additional attempts to establish an International Court was put on hold after

penalties (O’ Connor, 1 chiff (2008) notes that the indi

that, as such initiatives were deemed premature and inconsequential at the time.

11
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World War 11 was the turning point in ICL when the international community became more
responsive to the unimaginable atrocities. Responsiveness to grave crimes was heightened to
the extent that whilst the Second World War was ongoing calls for prosecutions had already
begun (MacPherson, 1998). As a result, the Allied powers established the IMT in 1945 and
1946 to prosecute Nazi war and Tokyo war crimes respectively (MacPherson, 1998). The
charter's declaration emphasized “crimes against peace, crimes against humanity, and war
crimes”; and granted international recognition to these crimes (Eberechi, 2015:24;
Tepperman, 2002). These crimes were rooted in ICL and had Universal Jurisdiction because

they were too perverse to encourage jurisdictional arbitrage. Most crucially, despite an era

that emphasized st ty did apply to all,

regardless of status lements of judgments

of the Nuremberg T

“The very essence o ich transcend the

national obligations ates the laws of

war cannot obtain i ate if the State in

, 1946)

authorizing action 1

Nevertheless, the T s, notwithstanding its

\
significance as the b ainst international law

which depicts that nations 1947:550) notes that the

we have done only
1

Germany canjuma'g'e' il I!ﬂ&ﬁmgﬁm}ﬁw hat we did”. This highlights

Germans fought

the importance of National Jurisdictions and how states preserved their sovereignty with

authority. More importantly, there were doubts about the impartiality label of the tribunal

12
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because all judges in the Court were from the Allied powers (Latore, 2002). From a neutral
perspective, this is understandable since the establishment of the Leipzig Trial, the UNWC,
IMT, and IMTFE had been based on political consideration as the Allied Powers had veto

authorities on the tribunal’s functions.

Following WWII, the international society began a concerted attempt to institutionalize IHL
and ICL (Sadat, 2013). From the Nuremberg principles, the UNGA adopted Resolution 95(1)
stating:

“Crimes committed are done by persons, thus they are responsible for their acts; Criminal

liability under international law is in existence even though national laws state otherwise; This

principle explai | not be granted

immunity. The | from being tried

if international

The UNGA tasked ish an ICC (Schabas,

2004). The ILC pre down like other past
proposals (Schabas,‘ e commission, in this
case, failed to defi 2011). The notion of
creating a supreme j Jht up again until 1989
when Trinidad and oh ‘ : ‘ [ lablished to adjudicate

drug trafficking and 0

1991: Bosco, 2016; §Chl [

This preceding event also

. ¥

cided with internal rivalries aml;mane crimes in Former
INT -
Yugoslavia and later Rwanda whe eﬂﬁe@ﬂ%wmed the establishment of an ad hoc

Tribunal (Ashiru, 2017; Bassiouni, 1997). Consequently, the international community

through “civil society groups and human rights” movements pressured the UNSC to seek
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justice for the victims (Bassiouni, 1997; Cakmak, 2017; Dovoh, 2018). Following the orders
of the UNSC in chapters VII of the UN Charter, the UNSC did set up the ICTY to try persons
that committed “crimes against humanity, war crimes, and genocide” in 1993 (Bassiouni,
1999). Another Tribunal was also established in 1994: ICTR to seek justice for 3 million
victims who lost their lives in the Rwanda ethnic conflict. Supporters saw this development
as a new mechanism of ending cycles of ethnic conflicts by serving as deterrents. From
another perspective, others saw it as entrenching the Nuremberg legacy where international
justice was established only through the powerful UNSC than the international community

creating these courts.

According to Barria 2d with problems from

the beginning to the Nuremberg Tribunal.
There was non-co tors of the wars, the
tribunal did not lead ved sense of one-sided
justice, and the inst ution from beginning
indictment proceed ction. “In theory, an
American or Russia and committed crimes
might come under {owever, this was not
considered by the riminal accountability
institutions cre ,om ‘ unity into the

establishment of a pe ' ICC hoping that such flaws ' be a op‘ied in the ICC’s

design (Goldsto:e_éc Smnﬁ%&%rﬁ @@W?—
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2.3 ESTABLISHING THE ICC TO STAND READY IN FUTURE CRIMES

Cole (2013), illustrates that the end of the Cold War was the main bit that ushered the
International Community into initiating processes to birth the ICC. The reason being that the
end of the cold war blew away the “Iron Curtain” that had divided the East from the West and
fostered diplomatic principles since geopolitics and the lack of political will were core reasons
that had steered away processes for the realization of an International permanent Court (Balta
etal., 2021; Cole 2013). Alter (2018), buttresses Cole's (2013) point by stating that the end of
the Cold War led to the spread of Liberal ideals in international politics and this created a
sense of forming more institu-tions for the common good Iike.!nternational Courts to bring an

end to impunity (Ol al climate were great

to establish a permal

Accordingly, in 19 Ad hoc Committee

established to deba lishment of the ICC
(Schabas, 2004). The e, aggression, “‘crimes
against humanity, wi conventions that had
in time past sought e ad hoc commission
designed the court to e national courts could

not contest jurisdictior not accepted as delegates

viewed the en\@_court as temp |gty as such_@lction and term
‘complementa£ifyv_was Ilw%ﬁ@%@ml ion work also demanded

that a diplomatic conference be established to chart the pa{th of establishing the ICC. However,
the UNGA saw it fit that the draft statute needed further work and established the Prep Comm

to make a consolidated text for the Rome Conference (Nanda, 1998; Schabas, 2004).
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The Prep Comm invited states, and other Intergovernmental organizations to share ideas in
making the consolidated document (Monageng, 2014). At this stage of the ICC institutional
design, delegates had well accepted the complementarity principle where the court could only
intervene when states are unwilling and unable to deliver justice (UNGA, 1995). Changes
were also made to some proposed text and a date set for the diplomatic conference in Rome
in 1998 (Schabas, 2004). Whilst preparations were ongoing to have the diplomatic
conference, P5 members of the UNSC had criticized the idea of the Court for numerous
reasons. Notable amongst such criticisms included the fact that the proposed Court could

temper with the UNSC territory, and further limit the role of the UNSC in global governance.

In particular, whils ng that the proposed

document for the di ore work, Russia and
the USA tend to ‘hi itutional design of the
proposed court musf f e the role of the UNSC
matter (Bosco, 2016 e privileges of the P5

members that the co r of the UNSC.

In 1998 at the dipla e actors (civil society
groups and other in e
the creation of the I
Criminal Court; Civi i roups nonetheless pIaye pivo al role ‘
Statute. In this language, cmfﬁﬁﬁiﬁmﬂﬂ

(Dovoh, 2018; Struett, 2008).

|
tekeepers of the Rome Statute
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In a five-week conference, there were varying and sharp contrasting views as to what the
structure of the ICC should be. Staunch proponents like the then newly formed regional bloc
the SADC favored an ICC that was powerful and free from political influence or entity like
the UNSC (Maqungo, 2010). Another group, the ‘Like-Minded States’ was also aligned with
this interest. However, the P5 of the UNSC was cautious of their role in the ICC governance
(Jessberger & Werle, 2014). Areas of disagreement involved: the crimes under the ICC
jurisdiction, the prosecutor's powers, means of triggering cases to the court, and more
importantly the Courts relation with the UNSC (Bosco, 2016). Though all P5 members were

cautious of their role in the New Court, the USA stood to be one of its staunch critics and

opponent (lommi, 2

Nevertheless, after f d in favor of the final

text of the Rome St Dieng, 2020; Heller,
2020; Murithi, 2014 igned and later unsigned)
to accept the Rome stress signals amongst

the middle and weak C jurisdictions.

2.4 AFRICA'S RO

\
and one such moment

Historically, particu
was when the Intern 0
Criminal Institu :
with Africa betizjan-in b

and political structures of an ICC should constitute. Individual African countries, their

institutions, and other civil society groups actively engaged in these processes leading to the

17



University of Ghana http://ugspace.ug.edu.gh

establishment of the ICC (Bouwknegt, 2017; Cakmak, 2017; Maqungo, 2010; Mills, 2012;

Monageng, 2014).

Notwithstanding the change, of course, the envisioned Court presented to International
Politics, there was indeed a strong political will amongst Africans in the processes leading to
the Rome Conference and the drive for ratification (Moshan, 1998; Struett, 2008). The support
was even more evidenced whilst the Court translated from theory into practice. These
immense contributions have led scholars and political actors to label Africa as the entity that

birthed the ICC (Cole, 2013; Du Plessis, 2008).

Prior to the UNDC ies held sub-regional

meetings in other ta 2 structure of the ICC

(Kahombo, 2018; M ions such as the South

African Developmer | workshops to educate

|
African countries o e on a common goal,

structure, and opera , 2013; Dovoh, 2018;

Monageng, 2014). A akar in 1998 to again

have a common go ote that principles of

\
t and bargaining tool

consensus adopted
during the Rome Confere
birthing the ICC T"ﬂ_edient to be discussed here (Sc

2.4.1 SADC DI;E-LARA'I!%IE %ﬁiéﬁ@%'{é‘é%

The SADC is a 15-member intergovernmental organization whose mission is to foster

"regional socioeconomic cooperation and integration, as well as political and security
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collaboration in Africa’s Southern regions™ (SADC, 2012). In September 1997 and June 1999,
the SADC member states assembled in Pretoria, South Africa to chart the Pathways of the
Rome Statute legitimizing the ICC (Monageng, 2014). Put differently, consultative meetings
were established in order for Africa to come to a consensus on the basic principles relevant to
the Court's institutional design and structure before it was actually implemented. According
to Mochochoko et al., (2005), these procedures weren’t just for African Support but also, for

the leadership of member states to gain a better understanding of the envisioned Court.

As a result, legal experts from the SADC convened to secure a consensus on certain articles

of the proposed draft sta 2010). These principles

of consensus were p als of states that made

up the SADC; and ng during the Rome
Conference (Maqu 1997), the following
issues had reached a.consensus-among e ates.and-were.eommitted to establishing

the ICC if these de

e Demonstrate ion of the ICC, which

will be inde at, the composition of

the Court, sho
e Emphasi le with national
criminal justlce ' uang attain a high standard of eg personalﬂity.

N INTEADI e & L ] o
e Resolved that the tgarﬁ%ﬁ!ﬁﬂ%%%ﬁﬂnd unquestionably have a

subject matter jurisdiction over heinous crimes established in the draft proposal,
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including crimes of aggression, crimes against humanity, war crimes, and genocide
(ICC, 1998).

e Highlighted the significance of the ICC's ability to determine when a scenario or case
should be admitted before the court, particularly in determining whether a state is
willing or unwilling to prosecute grave crimes.

e Affirmed that the ICC Prosecutor should have Priopro Motu powers, which depicts
that the prosecutor can initiate investigations and indictment proceedings in countries
where grave crimes may have persisted, without any influence from political entities

like the UNSC.

e Also stresses : )i £ obal governance, this

function sho interf al | 7 tions, particularly by

e Asserts that | Cri | the st respect the human

Jings. Special regards

e Further reite : cture ‘ 0 o lity of all states under

2.4.2 THE DAKAR

In February 19@9al unde

workshop of 25 Africaq@uin the Dakar region_for the-establi
. - TEEHI_PH%EDAWE__ |
2013). It is interesting to note that the principles.of consensus adopted at the SADC meetings

, also hosted a

ment o_ﬁ the ICC (Cole,

were adhered to and also agreed upon by the African states that participated in the Dakar

Conference (Ankumabh et. al, 2005).
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For instance, the Dakar declaration concluded on the notion that indeed, lack of political will
on the part of National Courts had been one of the detestable factors in closing the gap of
immunity (Monageng, 2014). As such, it is only right for a supranational Judicial body to be
formed not only to curb gross human rights violations but to attain international peace and
security (Monageng, 2014). Accordingly, constituents of the Dakar declaration affirmed that
their “commitment to the establishment of the International Criminal Court and underlined
the importance that the accomplishment of this Court implies for Africa and the world
community as a whole”(cited in Monageng, 2014: 14). Other principles such as an ICC free

from UNSC powers, an independent prosecutor, and an automatic subject matter jurisdiction

over core crimes for

etal., 2005; UN, 19

2.4.3 OAU AND A

|

The Council of Ministe 1 - 3, adopied the Dakar declaration
and further issued d lishment of the Rome
Statute (Ankumah et dly called on African
states to be present y to the creation of the
ICC (ACPHR, 1998
in Burkina Faso in 199

and institutions @ﬂt to establie

the end of the Rﬁgme conferent

- INTEGR| P

ACPHR made declarations and resolutions at its 38th Ordinary Session, urging African
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countries to adopt and ratify and implement the Rome Statute. (ACPHR, 2005; cited in Cole,

2013; Stone, 2006).

Panke (2015) identifies that the voices of smaller nations are hardly heard in international
negotiations and decision-making processes, as such strategies of coalition building are
employed to make sure their interests prevail. She again asserts that the effectiveness of this
coalition-building relies on the number of members and strategic positions in the conference
(Panke, 2015). Consequently, for Africa, to influence the outcome of the Rome Conference,
African countries and its Civil Society groups were informed to be present at the Diplomatic

Conference and exhibi kar declaration as the

main two docume te (Maqungo, 2010;

Monageng, 2014). W

African countries oc

saw to it that the Ra

te in departments that
ithout a doubt, eight
African countries: ya, Malawi, Nigeria,
and Tanzania were @ sidents that served on
the diplomatic confe ‘ ! : 1 08; UN, 1998). South

Africa and Malawi t on the formulation and

coordination of @ K UIZOOS)'

] S cy 3 - |
At the end of the Romioﬂefgﬁqf Fmt}mtﬁ }[L Dakar declaration, and
the SADC report that guided the Afric-an regiorrrin-negotiating for the Rome Statute, were
incorporated into the concluding document of the statute (Eberechi, 2011). Despite the

international community’s immense contribution in creating the ICC, states were cautious of
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any factors that will limit the sovereign powers of states, like the ‘Like-Minded States’ who
preferred acomplementary role of the ICC than a primary role in the adjudication of egregious
crimes, the SADC backed this idea, which is reflected in the first article of the Rome Statute
and obviously serving us the cornerstone of the Court (Maqungo, 2010; UN, 1997). Giving
the ICC prosecutor independence and power was a controversial topic among the participants

at the Rome conference.

The Like-Minded States and the SADC states, however, managed to ensure that this was
granted through hard lobbying and diplomacy. The ICC's independence and relation with the

UNSC were also fiercel tion principles did not

want the UNSC to r, a compromise was

reached, allowing t strated by Article 16
(Maqungo, 2010). ome Statute, SADC
was interested in ex‘ nding the e crimes of genocide,
war crimes, and cr e treaty. This history

demonstrates how cc
2.4.4 CONTRASTI . COURT

Despite the widespre gal | > [o] porter of the 1CC since

ican support was

based on the Cotonou
e N INTEAD e et A LM ] —
originated by the EU inclu‘ﬁdﬂ&ﬁﬁ&iﬁﬂmmpushed African countries to

agree to become ICC state parties. Art. 11.6 of the Cotonou Agreements states:

ent (Thierry, 2007). To Hoile (@ ' t otﬂonou agreement
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“(a) Share experience on the adoption of legal adjustments required to allow for the ratification
and implementation of the Rome Statute of the International Criminal Court and (b)...The

parties shall seek to take steps towards ratifying and implementing the Rome Statute and

related instruments.” (ACP, 2011; Hoille, 2014:39).
According to Hoille (2014), the preceding phrasing served as a legal underpinning, requiring
African states parties to ratify the Rome Statute in order to receive development aid and
benefits (Babaian, 2018). Failure to sign the agreement in its entirety then, as Sudan did,
meant the loss of millions of dollars in development funds. As a result, many African countries

became supporters of the Court.

indeed experienced

individual criminal ¢

2.5 THE JOURNE

After July 2002, the:

situation would the ¢

ipation to see how the
ICC would ultimate .) Which country and
ad been the subject of
discussion amongst oreno Ocampo, “from

inside and outside t institution to become

The Rome Statute (1998) mindful of the fact that “during this century millions of children,

women, and men have been victims of unimaginable atrocities....”; it was obvious the scale
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and severity of death rates will be the yardstick to determine which countries to investigate
first, particularly those that the 1CC had jurisdiction. By this method, Moreno Ocampo
contends that DR Congo came first on the list, followed by Columbia, and then Uganda which
ranked third (Bosco, 2016). However, it is unclear why, given the prosecutor's authority, the
prosecutor did not initiate prosecutions in these cases first. Perhaps, the prosecutor did not want
to cause a stir in international politics by making a run into the sovereignty of states but expected a
voluntary trigger of self-referrals. This can be evidenced in the first three situations before the

ICC all being self-referrals: Uganda, DR. Congo, and CAR in 2004, (ICC, 2021).

Table 1. AFRICAN SITUATIONS AND CASES BEFORE THE ICC.

AFRICAN SIT

AND CAS

DR CONC

The Prosecutor initiated an investigation
through its Proprio motu powers and
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KENYA referred the situation to the Court in March
2010.

The situation was initiated by the UNSC in
February 2011 for alleged crimes against

LIBYA humanity.

COTE D’IVOIRE The Prosecutor initiated an investigation
through its Proprio motu powers on the 15
of February 2013 after the government had
requested.

MALI Referred by the Mali government in July
2012

REPUBLIC

BURUNL

Source: (ICC

From the above dat ferrals: Uganda, DR.

Congo, Mali and tw ‘Sudan and Libya; and
three situations referred 't nrundi with Cote d’Ivoire

014). However,

three of these situatior amWwEw _' be discussed briefly to

highlight the grave crimes that took place in these countries and how their cases were admitted

after acceptingi

before the ICC.
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2.5.1. THE CASE OF NORTHERN UGANDA

Uganda, on June 14, 2002, became a state party to the ICC, shortly after the needed
ratifications for the Court to enter into force (ICC, 2021). Not long after, the International
Community witnessed President Yoweri Museveni of Uganda make a stunning and
unexpected decision to refer the Northern Uganda conflict to the ICC. This conflict situation
involved the LRA waging war in the Northern part of the country: in the Acholi districts of
Gulu, Tiger, Pander, Lira, Kumi, Adjumani where grave crimes and other inhumane practices

had persisted since the mid- 1980s (Allen, 2006).

The LRA, often described as a barbaric and insane cult, was led by Joseph Kony who had

engaged in multiple ). The militant group

embarked on guerril stration, and any other
party or institution t tly because, the North
had been excluded f seize power and protect
their people (Akha n, the militant group
engaged in the kid ting some in front of
combat lines; and fi aim, or be killed and
maimed themselves ‘eneral for Children in

Armed Conflict, Mr. ( characterized ‘ ( enocide policy aimed at

wiping the ACh@f 0 u
‘ I
These atrocities fell uﬁ«e ICC_s_jurlsdlctlon.__and ng the court's established

WTEGR| PROCEDAMU il

mechanisms to trigger prosecution by two actorsfthe Republic of Uganda and the Office of
the Prosecutor brokered the decision to refer the Lord Resistance Army to the ICC as the first

of three voluntary state action referrals (Akhavan, 2005; Dovoh, 2018; Marrone, 2015;
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Monageng, 2014). Subsequently, the ICC opened investigations in July 2004 and issued arrest
warrants in 2005 against the leadership of the LRA on “war crimes (murder; cruel treatment of
civilians; intentionally directing an attack against a civilian population); and crimes against humanity
including murder; enslavement; sexual enslavement; rape; and inhumane acts of inflicting serious

bodily injury and suffering” (ICC, 2021; Marrone, 2015; Rome Statute, 1998). Arrest warrants
were issued against 5 persons, however, all suspects remained at large until Dominic Ogwen

surrendered himself in 2015. The leader of the cult remains at large (ICC, 2021).

According to Nouwen & Werner (2011), because Uganda was the first situation before the

ICC, the international community was eager to test the Court's capacity in eradicating

impunity, and as a re Uganda was criticized

for portraying Africe st political circles, no

one could imagine a tarily initiate charges

against its citizens |

deliberations concer

. Undoubtedly, most
e Court's intervention
since the structure ned state sovereignty

(Arbour, 1999).

The ICC has been cr y, or, to put it another

way, for being politica lal threat, the ICC made

friends with U S gove € pth™forces vy_e@lly involved in

heinous crimes agalnst (Nouwen & Werner, 2011). yonjo (2p07) the UPDF
INT
on many accounts engaged inam Eﬁw cF ﬂ%?ggmmate the LRA, but it backfired and

resulted in millions of people being forced to flee from their homes. In addition, the military

committed brutal acts against civilians, such as bribe scandals and rape. Only when the
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Ugandan government attempted to broker a peace settlement with the LRA did inquiries into
the UPFD begin (Nouwen & Werner, 2011). This showed a sense of desperation on the part
of the ICC to have its first case and prove its legitimacy to the International Community and

the Ugandan government using the ICC as a political and military tool against the LRA.

Surprisingly, Uganda did not implement and pass the Rome Statute Act after ratifications
until the Kampala conference. It was assumed that because Uganda was hosting the
conference that the government did so, otherwise it would not have happened (lommi, 2020).

President Museveni is still a vocal opponent of the ICC in 2020.

2.5.2 THE CASE

Unlike Uganda whe the ICC as such made

it possible to self- prosecutor to initiate
investigations on its th, 2014). Sudan was
not a state party to t; R I e self-referral protocol
or have the prosecT untry (Materu, 2014;
Nkansah, 2021). H e enabled the ICC to
have a unique jurisd SC (ICC, 1998). For
this reason, countri ICC could still face

indictment proceedings ) tri it proti gferrals.

Accordingly, in March sSudan war crmes were refer_regmn ICC thrpugh the UNSC

Resolution (159Dg)-iICC, 26%{%&&%@&)&'# t%e‘lnternét-;;nal Commission

of Inquiry on violations of IHL in Darfur determined that “the situation in Sudan continues to

constitute a threat to international peace and security” (ICC, 2005; UN, 2005). The report
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depicted that about 1.65 million persons have been displaced in Sudan including egregious

crimes in the sub-region (ICC, 2005; UN, 2005).

A few years afterward, on 12 March 2008, the Chief Prosecutor Mr. Moreno Ocampo
announced his intentions to begin investigations on the grave crimes happening in that part
of the region (Seymour, 2016). Reports from PTC | revealed that from March 2003 to July
14™ 2008 a counter-insurgency campaign had taken effect by the Sudanese government on
several organized militant groups in the country (ICC, 2005). These militant factions and
rebel groups involved the (JEM), and the SLM. Like Uganda, the military tactics to
annihilate the rebel

ounting to more than

300,000 deaths and

According to Nou two persons in 2007,

Ahmed Haroun, the ni i i »and Ali Kushaybi, the

Militia leader of the ng government in the

fight against the rebe Sudanese government

on the basis that the dan has never been a

state party to the Ro

up the chain of com pected, to 13 I these grave crimes.

The people of resident's arrest

]

warrant as revenge-for elwﬁm‘f@mﬂmﬁl@_ andAhmed Haroun to
the court (Nouwen & Werner, 2011). O-mar AI-Bgshi.r, the then President of Sudan is charged

with genocide: genocide by killing; genocide by causing serious bodily or mental harm; war

crimes: murder; attacks against the civilian population; destruction of property and crimes
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against humanity: murder; persecution; forcible transfer of population; rape; inhumane acts
(ICC, 2005). This situation is the first to be triggered by the UN Security Council, the first
situation to be referred to the Court as a sitting President, and also the first situation to be

attached as a genocidal act.

2.5.3 THE CASE OF KENYA

The Republic of Kenya became a State Party to the Rome Statute in March 2005 (ICC, 2021).
By doing this, the country had delegated its authority and power to the ICC to investigate and
prosecute persons, irrespective of person or office, who would mastermind and engage in

large-scale grave crimes. Nonethel the ICC could. 0 initiate prosecutions and open

formal investigatio e to do so themselves

(Mueller, 2014).

Two years after Ker oral violence of great

magnitude occurred others victimized and
led to the displace of December 2007, a
general election was ai Kibaki of the Party
of National Unity pearer of the Orange
Democratic Movem ocess, the incumbent
President, Mwai Ki ql was co | vinne ) 1e_Kenyan Electoral
. o!sed party, Raila
whic'h"'l-eﬂd to a shocking

u = py S
Odinga declared the election as'fraudiandfil

trail of violence in the country.
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In response, supporters of the Orange Democratic Movement protested the result and this led
to attacks on persons that are believed to have contributed to the election malpractices or
supported the ruling government (Nichols, 2015). At the end of these conflicts, 1113 persons
had lost their lives, about 350,000 people were displaced and others were also victims through

sexual abuse and other inhumane practices (Waki Report, 2008).

A coalition and power-sharing government were later formed between President Kibaki and
Raila Odinga as Prime Minister to form the Government of National Unity as part of a peace
accord and mediation led by Kofi Annan (Nichol, 2015). The new government did set up the

Waki Commission to i asterminded the post-

election atrocities d its findings and

recommended a fr owever, the Kenyan
government failed t response, Kofi Annan
presented the finding pegin investigations and

indictment proceedi

In December 2010, ho became popularly

known as the “Oca ions. Amongst those

accused were Williar josed sides during the

hostilities and soon became . /o spe;;’ug!y. These leaders
il ‘ |

were charged wi ainst humanity: murder, dep ' forcible transfer of
* e e——————— 3
population, persecution, ra'b@,' IrEﬁHi iﬂﬂ%&@'@d@!,@@& o—

Later, the cases were dismissed from the PTC for lack of evidence and witnesses on the part

of the ICC prosecutor Fatou Benson.
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2.5.4 CONCLUSION

This chapter has discussed at length the evolution of ICL from the treaties of Versailles
through to the formation of the Rome Statute, as well as the establishment of certain
International Tribunals that promoted and institutionalized ICL and IHL, irrespective of the
political nature of these institutions. The literature review also centered on the issues
pertaining to the establishment of a permanent International Court, and how the political
climate prevented the court from becoming a reality until 1994. As observed the end of the
cold war promoted liberal ideas which helped the international community to accept the idea

for an International Criminal Court, even that, power politics from the UNSC stood as an

obstacle preventing efficientroles played

by civil society org elped foster processes

to establish the cour tities to end impunity.

INTEGRI PROGEDAMUS |

33



University of Ghana http://ugspace.ug.edu.gh

CHAPTER THREE - THEORETICAL FRAMEWORK
THE DYNAMIC NATURE OF INTERNATIONAL INSTITUTIONS

3.1 INTRODUCTION

International relations, “as it is presented in the flow of daily news, concerns a large number
of disparate events: leaders are meeting, negotiations are concluded, wars are started, acts of
terror committed, and so on” (Ringmar, 2016). To make sense of this turbulence around us,
in research in general or academic dissertations involves: not only focusing on the trends of
information but also concentrating on the basic principles and history underlying these

contemporary politi rical world through a

theoretical prism in why the international

system is the way it and provide logical
arguments as to wh ‘ e embattled the ICC’s
operations over the stitutionalism theory
which serves as bot Jigm of social science

research to explain t
3.2 HISTORICAL

According to Conran: s from an umbrella of

research traditi@g‘ed the e@@nalism placed

emphasis on the role jof*s@cietal and political i_ns_‘gi_tgtigumlhow, these institutions
o INTECGRI PR v A RIS -

themselves ordered, organized, ancﬁ‘uﬁlmgtgﬁ life (March & Olsen, 1998). In

identifying accurate analytical tools for the study of real-world issues, led to three iterations

within the research tradition: “Rational Choice institutionalism, sociological institutionalism,

34



University of Ghana http://ugspace.ug.edu.gh

and Historical institutionalism” (Furstenberg, 2015; Hall & Taylor, 1996). These theories
have overlapping characteristics, yet they are premised on different approaches and

assumptions to the study of politics.

Without getting into a long exegesis on the different strands of the theory, rational choice
institutionalists argue that institutions and individuals matter in analyzing the complexities of
the world (Thelen, 1999). This is because political actors are utility-maximizing individuals
in the pursuit of their interests, as such select institutions based on a set of exogenous
preferences. For Sociological institutionalists, the actor-centered approach remains

insignificant, as nor in real-world political

analysis (Immergru as culture and society

are important; and | & DiMaggio, 2012).

However, Historics Iti rgue that Historical

institutionalism offe e both norms abiding

followers and self-ir to blend the calculus

and cultural approac actors are not always

rational actors who hoice will lead to a

maximum interest, b fiers whose goals and

choices are defl the rules re embec eis vein, interests
and values have no subuﬁ meaning if taken out of their yﬂona context.
INTEGR| FFIDGEDAHUE; -~
Contemporarily, the definitional trait of HI 15 atesearch tradition that analyzes an institution's
effects, source of origin, evolution, and development over time. Institutions, in general, are

“humanly devised rules that affect behavior, constraining certain actions, providing incentives
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for others, and thereby making social life more or less predictable” (Steinmo, 2008). They
are, according to Hall (1986), “the formal rules, compliance procedures, and standard
operating practices that structure the relationship between individuals in various units of the
polity and economy”. This would imply, both formal and informal institutions come into play
as the main building blocks for accounting and explaining a political outcome since they
impact and influence political actors, their strategies, and preferences. Overall, Historical
Institutionalism places emphasis on “how structures that we take for granted (as ‘natural’) are the

products of a set of complex processes” (Smith & Owens, 2005).

3.3 ASSUMPTIONS OF HISTORICAL INSTITUTIONALISM

Rixen et al., (2016), solation but are rather

embedded within rocedures within an

institutional make-u

HI also rests on the basi sense “from the past”

because they do he jurations on political
outcomes (Conran e annot be explained by

the immediate effect tures that do mediate

and structure politics

HI also rests on the basi 1at inst 5 are f litical coalitions, where

political coaliti@eﬁned as, powerfu s'that come toget g{;n their interests

and resources to-see to uthmw @Wﬁ%t

(2006), identifies an agency dynamic where power asymmetry exists within this social

this .prEeposition, Korpi

coalition as some actors are prime movers and others play supporting roles. This leads to an

institutional arrangement that resolves the collection action problem, however, there is a
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distribution of power that privileges the social coalitions at the expense of other actors within
the institution (Moe, 2005). In sum, HI scholarship contends that institutions represent the
distribution of material resources and preferences or the distribution of political power at a
given moment in time.

The culmination of this strand of argument has also led to assertions that institutions are not
just a reflection of the distribution of political contestations but over time these institutions
assume greater roles and in turn also impact formation preferences, strategies, and political
coalitions (Streeck & Thelen, 2005). For instance, HI, according to Hall & Taylor (1996),

assumes that the social world is laden with complexities and surprises as institutions

inherently “give so the decision-making

process; and, rather akes everyone better

off, they tend to str

HI also rests on a corepri e and time. According

to Hall (2016), “the f political conflict is

conditioned, not onl me and space but also

by factors that are re oent across cases”. As

an example, Hall & are not just atomistic

individuals who make ¢ ey are relational actors,

whose actions @Etions are de ‘organi i tures, common

structures, andﬂpracticmi.e ecifically, their-actio embedded  in Institutional
=¥ INTEGR| PROCEDAMUS 1=—

practices, network relations, and shared cognitivelframewdrks."i'his implies political actions

cannot be explained without reference to the actors’ relational dimensions that they are

embedded in.
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Politics structured across time, according to Pierson (2000), implies that political outcomes
may never be the same when there are similar causal factors in play. Here history is sectioned
into periods where an event or outcome in place may not necessarily be the same in a different
period when all factors may be equal. Consequently, HI applies analytical tools, which
examine how temporal processes affect and mediates the origins and development of
institutions in political relations. Amongst such analytical tools are critical junctures, path

dependence, and path departure.

For the central phenomenon of the study: the temporal and dynamics of politics within the

ICC and AU interface; particular attention will be paid to path dependence as the study will

be situated in this a
3.4 THE CONC

Path dependence i ated with Historical

Institutionalism as t ng political outcomes.

In most cases, it is omes are contingents
(Rixenetal., 2016). so; in brief: decisions

of political actors an his directly influences

other decisions and past experiences and

shape their decision-mal shape expectations because

' o ‘ I
they inherently es of the game"and shape the f @ |
* gt ey }
— INT N D | ‘ o _
More precisely, it captures t{:‘e EEQB“&EQEMH? set into motion events chains
or sequences that have highly predictable features culminating in outcomes of interest that

could not have been explained in light of an initial set of conditions” (Mahoney, 2000;
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Mahoney 2006:138; Pierson, 2000). The principle rests on tracing events or outcomes back
to where some earlier random event leads to a pattern of subsequent events. According to
Castaldi & Dosi (2006), there are two main types of sequences that emanate from the path-
dependent analytical toolbox. These are path dependence as increasing returns sequence and

path-dependent reactive sequence (Mahoney, 2000).
3.5 TYPES OF PATH-DEPENDENT SEQUENCE

Path dependence as increasing returns sequence posits that institutions (informal or formal)
are strongminded and persist along a certain trajectory because preceding choices place

constraints on its deve inimal terms, increasing

returns sequencing e events are made along

a certain path, they 3 they become difficult
or costly to reverse s that in this type of
sequence the source; i hthe institutional design
as this goes through mbedded deep within
the system, making ime. This reflects a
historical dynamic : e_Cekta in c ade, ar engthened and further
constrain future poss 'suboptimal compared

to other options that n n example, North (1990)

notes that infor@utions are 1ange com@rmal resistance

that could be chmg]_nged bﬁ}ycal coalition’s.decision=— 2
= INTEGR| PROCEDAMUS '—

Conversely, a reactive path-dependent sequence-desists itself from the reproduction of a given
outcome over time. Reactive sequences do not take into consideration events or decisions that

have become locked in via self-reinforcement but rather, highlight the role of historical
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contingency. According to Mahoney (2006:144), “reactive sequences are chains of
temporally ordered and causally connected events”. In explaining this statement, each event
in the sequence has a role to play as the event could either be “a reaction to antecedent events
or a cause to subsequent events in the chain” Mahoney (2006:135). This sequence is not path-
dependent because the initial path chosen is still followed, but it is path-dependent because
“they begin from contingent events and are followed by closely linked reaction and counter-
reaction events that can transform and even reverse the direction of the early steps” (Mahoney,
2000). The contingent events serve as the opening of the path taken where subsequent

decisions or events which follow are in direct relation to the antecedent events.

3.6 IMPORTANCE STUDY

Historical institutio ell-positioned to tease

out particular period ions, the ICC and AU.
As we consider the resea al flow of the origin of
institutions and the 2; the theory therefore,
demonstrates the atl a series of decisions
maintained a non-ca mporally ordered and
causally connected ights the slow-moving

unfolding of events in ent with respect to time

and sequence.T@dee al con ngen@tled to this path

of development, and n@portam% srutinize_v!% Qﬂsses are contingent and
~——1 INTEGR| PROCEDAMUS '—

dependent on this outcome.

Historical institutionalism and its immediate tool of analysis, path dependent, also holds the

potential to highlight prior institutional configuration and arrangement, and its effects on a
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political outcome. With reference to the sub-objectives of the study: examining the role of the
ICC in global governance, and the Courts relation with the UNSC; historical institutionalism
makes relevant the historical bargain struck amongst political actors during the formation

stage of the ICC and UNSC; and its development and effect over time.

For instance, a basic tenet of HI is that, institutions do not exist in isolation but come in a
meaningful sense “from the past” because they do have mechanisms that reproduce historical
configurations on political outcomes (Conran et al., 2016). By placing the ICC-UNSC
interface into this context, the study will tease out why it seems legitimate for the UNSC to

be part of the Courts processes in triggering and preventing prosecution for certain

International crimes of the UNSC are not

state parties to the tions of structure and
agent, and how asy ced in the institutional

design of the Court.

Moreover, path depe s and implications of

state consistent beha ange even though the
implication of such ptions that may have
proven to be more &
study, this research — still hold on to certain
7 ven thougF
SN PER P HOCE DA

and sustain certain decisions, and it is clear ehgugh that such decisions generate positive

principles of s

]

immunity for certain i

|
tands why states repeat

feedbacks.
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3.7 CRITICISMS OF THE RESEARCH TRADITION IN GENERAL

Despite the merits associated with the research tradition, some scholars have criticized its
relevance in explaining a social phenomenon. For instance, Raadschelders (1998), posits that
theory, in essence, is supposed to sharpen our thinking and point to specific areas in a political
outcome that makes research study clearer and more explicit. To Raadschelders (1998),
Historical institutionalism’s concept of path dependence in social science lacks explanatory
power, it is incomplete, too much storytelling, and has poorly formulated ideas with no

mechanisms for identifying social processes and changes.

Nevertheless, the study by -employing the Historical institutionalism model of path

dependence will hel nterface and highlight

the dynamics of poli d explicate the trigger
mechanisms and rea with the AU and with
key African states o‘ c mingly tensions for over
a decade strongly s olitics of International
Institutions, as such ationship with Africa

and the processes the years.

3.8 CONCLUSIO
This chapter b
assumptions. With afo
— N INTE~AE,
political outcomes whic f&':" {EEH&EAJ

HI1 analytical tools, the study discussed what path dependence was, the types of path

ith its underlying

, I, I examined

ning contemporary
n

| tradition. With attention to

dependence, its criticisms, and its relevance to explaining the ICC-AU interface.
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3.9 RESEARCH QUESTIONS

1. Through the lens of HI and Path-dependent why and how did the AU’s support for the
ICC shift over time?
)] What is the role of the ICC in global governance?
i) How legitimate is the ICC-UNSC interface and how does it reflect a path-
dependent dynamic?

iii) Through the lens of path dependence is there a change in the state of Immunity

in ICL?
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CHAPTER FOUR - RESEARCH METHODOLOGY
DECODING COMPLEXITIES OF POLITICAL OUTCOMES, THE
QUALITATIVE WAY

4.1 INTRODUCTION

Political scientists, like any other social science branch of knowledge, are concerned with
understanding the complexities of political outcomes and other reality-based phenomena in a
more disciplined way. The ‘disciplined way’, in this essence, refers to the strict and rigorous
scientific procedures (research methodology) employed to investigate a social phenomenon

(Berger, 1986).

Research methodol tual framework for a

study detailing how searcher will go about
the study whilst hig ed to get the expected
results. Accordingl appropriate research
methodology is dete analytical tools to be

employed, and most ves the whole study.

This chapter, thereft he research approach,

research design, san employed in studying

politics within the IC \L

4.2 RESEARCH APPu@ﬁ ) B
~—1 INTEGR| PROGEDAMUS
There are three main types of researchapproaches in the social science field with each

approach exhibiting core assumptions, competing principles, and contrasting priorities for

conducting a research study. These are the quantitative, qualitative, and mixed methods.
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Despite their differences, Roth & Mehta (2002), illustrates that they all demonstrate the
capability to explain and interpret the same social phenomenon due to the varied advantages
they provide. Nevertheless, each research approach gives its own meaning to the central
phenomenon under study by eliciting peculiar types of data during data collection and analysis

(Djamba & Neuman, 2002; Roth & Mehta, 2002)

Considering this, the research employed the qualitative paradigm to provide meaningful and
substantial information on the ICC-AU interface. Djamba & Neuman (2002), defines
qualitative approaches to research, as a kind of research that relies on soft data (data in the

form of spoken language, words, sentences), and principles or assumptions that originate from

social life. In qualite ative or critical social

science principles a e inquiry, case study

This approach indeed.did. provide a irica ipti ich-account of the temporally

ordered and causall is methodology was

appropriate for thi thick description of

institutional develop 5 already discussed in

chapter three, HI’s sis usually implies a

methodological prefer

description (Ri@l‘, 2016:11)" - @“I

4.3RESEARC“HDES|@NHTEGF3 e HEGEEEEUE? || 2

ds on dense, empirical

In general, a research design answers what, where, when, and how questions of the conceptual

structure of the research or study. Selltiz et al., (1962:50), gives a more precise definition by
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stating that it is “an arrangement of conditions for collections and analysis of data in a manner
that aims to combine relevance to the research purpose with economy in procedure”.
Therefore, to achieve the objectives of examining the temporal and politics of events in the
ICC-AU interface, the study seeks to adopt the explorative research design to avoid

misleading conclusions.

Exploratory research is “defined as the initial research into a hypothetical or theoretical idea”
(Kowalczyk, 2013). It is a preliminary investigation into a phenomenon where less attention
has been devoted to or no one has explored it yet. It leads to the discovery of new ideas and
insights into a phenomenon where little idea is known. Accordingly, the purpose of the study

did fit into the natu ave not grounded the

central phenomeno uch as the Historical

institutionalism conc helped pay attention
to the slow-moving p Continent and how it

triggered tensions be

The research design swer the why and how

questions in a grou onsider principles of
flexibility, an inves advantaged role of

serendipity which guar

factors but une@f well,
u uﬁ ) ]
In sum, this research d IWW a immﬁa tic data for the analysis

and gave integrated meanings to further research on the phenomenon.

46



University of Ghana http://ugspace.ug.edu.gh

4.4 SAMPLING TECHNIQUE

Using the explorative research design as the logic or master plan for the study, the study seeks
to adopt the purposive sampling method to attain the goals of the research. This is informed
by the fact that explorative research designs lead and guides the researcher to attain high-level
information of a phenomenon where less knowledge is known. Consequently, purposive
sampling helps attain this goal as it points researchers to the right participants or respondents
for the study who will undoubtedly produce the best data void of misleading conclusions
(Patton, 1990). In this sampling method, “information-rich cases” become the target of the
researcher to best address the research problem and aims of the study (Morse, 2010; Patton,

2015:264).

Pertaining to the ize adopted was 15

respondents made : more specifically,

International law and ysts, security analysts

and political scientis east with the ICC-AU
phenomenon. The s se the study wanted to
have numerous sources of data. in-ot - ich.and. detai rmation; whilst at the
same time to help eli e included in the study

in other to highlight tf

works through@‘of path ™ dep e, Interview, alegal experts in
International Iaw and I%nal Criminal Law helpeduans@trajectory of the state of
EGR| PROCEDAMU

immunity and other technicalities through-the-lens-of HI. The identification of these persons

e escaped other literary

or experts knowledgeable in the ICC-AU interface indeed did provide richer data, an in-depth

understanding of issues, and data analysis void of ambiguities.
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4.5 DATA COLLECTION INSTRUMENT

The Qualitative research approach according to Mills (2003:4), uses “narrative and
descriptive approaches for data collection to understand the way things are and what they
mean from the perspective of the research respondents.” This points the researcher to use only
instruments of research that elicit rich and reliable data on the phenomenon. Therefore, the

qualitative approach used to collect data for this study was a semi-structured interview.

An interview method of data collection is a direct form of communication between the

respondent and the researcher involving oral-verbal stimuli and responses. This involves an

intense experience between th

estions are organized in a
structured or semi-s et. al, 2002). For the
study, the semi-str [ ._ _ as ; as 3 ative tool to explore
meanings and unders | ‘ J rela ). Here, a combination
of pre-determined ‘ ions and non ize esti e.employed to generate
supplementary ans room for respondents
to give out their be is approach for data
collection is essentia J to the discovery and

rediscovery of kno
4.6 DATA COLLECT

Obtaining data“wa!%s fonged. First, the study will be docti \ which draws data

“‘E E— e et n
o g 1Rl T E ‘ b | i —
from secondary data. By ség%ﬁﬁa}@H%Ew@archer partaking in an all-

encompassing and comprehensive desk-based review of existing literatures on the

International Criminal Courts interventions in Africa. Data will also be obtained from online
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scholarly websites and search engines that the University of Ghana gives free access to
(Google Scholar, Jstor, Taylor, and Francis). From these websites, scholarly articles written
by International Criminal justice experts such as lawyers of African descent, University senior
lecturers, legal experts from the ICC, high-profile staff of the ICC, and AU will be examined
critically to avoid misleading conclusions. This will provide detailed events as to the causal

mechanisms that led to this political outcome and the changing dynamics.

Data will also be sourced empirically through respondents who are knowledgeable on the
topic under the study. This will take place through a purposive non-probability sampling

where experts highly knowledgeable in the context of the study will be interviewed to get an

in-depth understand data will be obtained

through the Africa , Ghana, and African

Centre on Internatio (ACILA) contributes

to African scholarsh

promote the underste

ges in researches that
rnational) institutions
in international cri dedicated to growing
the scholarship of in akes greater emphasis

on Africa’s relations

4.7 DATA ANALYSI

In an academic@,’w erch study, data'analysis bgins mﬁ@%ent researchers
gather data in ‘a-form ﬁq\mgﬁrﬁﬁﬁﬂgﬁiﬁ%j ordings”to describe the
meanings of events and political outcomes. Howzve'r, Dja;nba & Neuman (2002) posits that
such analysis tends to be tentative, immature, and incomplete. They contend that data analysis

is a process of systematically organizing, integrating, and examining data, whilst at the same
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time searching and drawing patterns and relationships in the settings in which they occurred

(Djamba & Neuman, 2002).

For this reason, the study adopted the historical narrative analysis of the qualitative research
design to undertake the study. Here, the researcher paid particular attention to the evolution
of the ICL, the evolution of ICC-AU relations, and certain key African states over time (Werle
et al., 2014). With this method, the researcher extracted the narratives from the data and
explained it just as it is, and also identified “action- linkages” within the social reality (Abell,
2001; Franzosi, 1998). The historical narrative analysis does offer researchers specific tools
for data analysis: path dependency, historical contingency, and periodization. For the

objectives of the stu

Path dependent is vents set into motion

institutional pattern (Mahoney, 2000). To

|

Djamba & Neuman : ¢ analysis to explain a

process or chain of ured sequence so that
the chain of events f fferently, it is the way
a particular or uniqu estricted or limited by
the earlier conditio entify outcomes and

retrace series of event

outcome of the

n
events that took place

between these institutions; and finally, retracing the political outcome to earlier conditions or

events to demonstrate the impact on the proceeding events. Put differently, the research work
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paid attention to the temporally ordered and causally political connected events and decisions
at the point of interaction between the ICC-AU. Again, path dependence held the potential to
provide an analysis for the development and state of immunity overtime, the role of ICC in
global governance, and the Courts relation with the UNSC obviously because no research
tradtition explains the origins and path of development of institutions like Historical
Institutionalism does. It also holds the potential to connect history with politics, and to futher
throw light on aspects of politics such as structural power that lack immediate visibility as
one examines the slow-moving processes in the Courts relation with the AU and African

Countries.

Hence, our analysis fic sequence of events

shaped the ultimate
4.8 CONCLUSIO

This chapter has detailed.ihe esses that helped i he.objectives of the study.
It sufficiently discu rch design, sampling
techniques, and me emphasized how the
complexities in the ative method and the

path-dependent rese

| L, o -
4 INTEGRI PROCEDAMUS |
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CHAPTER FIVE- DISCUSSION OF FINDINGS

THE CLASH OF LAW AND POLITICS: THE ICC IN THE
TRENCHES OF AFRICA

5.1 INTRODUCTION

This chapter involves a thorough analysis of document sources regarding the study's central
phenomenon, as well as detailed findings from individuals considered knowledgeable in the
ICC-AU Interface. It starts with discussions of the role of the ICC in global governance,
explores the causally connected events in the ICC’s relationship with the AU from the angle

of reactive path-dependen politics in the AU’s

seeming opposition tc Ourt 4 ical | onalism and path-

dependent.
5.2 THE ROLE OF

Global governance is states, international

organizations, and ot and seize opportunities
that transcend national lkinson (2014), defines
global governance as ° les, norms, procedures,

and institutions that he - identify, understand

and address trans ot - ,

Per the aforementioned d@as global governance __,gnol al goal-oriented behavior

= -

directed at situations or issues, formnliy dg nE E? LK-oﬁ Annan as ‘Problems without
Passports’. The idea behind these interpretations is that several key interdependent actors or

players must collaborate to tackle international issues that cannot be addressed individually.
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What is again observed is that the above definitions have liberal precepts and ideas enveloping
the definitions of global governance, which tends to dismiss attention from power, an essential
element to see to it that the collective action problems and goals of the international community
are realized. Therefore, by examining the role of the ICC in global governance, attention is paid
to how the institution structures and exercises its jurisdiction in the international system. More
importantly, attention is paid to how it declares its position with other actors by entrenching or
even revising some existing international orders. Following these principles, an International

Law expert had this to say about the role of ICC in global governance:

“the ICC, which doubles as an International Institution and a fully-fledged Court with full

growing numbe iti ! an « . of itte ially, when those

who wield polit] e i ituti e sms that entrench
impunity”.
The respondent furthe

“the ICC at its

general, and |

rnational Law in
aw in particular
by adopting p supremacy and
sovereignty wh ommitted heinous

crimes’”.

In other words, the resp ernance as redefining the

traditional notion relgnty and te Jence to soverei lhe responsibility

to protect human rlghts WF of jurisdictional equalt ﬂe courr has an inherent
EGHI PROCEDAMUS

jurisdiction over International grave crimes-as-enshrined in Article 5, and also through Article
13(b), the court offers a unique way through the UNSC to make every country responsive to

international criminal accountability. However, the Court acting as a court of last resort, is only
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complementary to domestic institutions who remain primarily responsible for the prosecution of

international crimes. In his submission he concludes that:

“the ICC, has a particular position in global governance as a lighthouse, but with limited
powers in practice with little or no contribution to International Justice when states effectively,

without malicious wrongdoing prosecute international crimes ”.

A senior staff from the African Centre for International Law and Accountability also contribute

to this strand of argument by arguing from a different perspective to the same conclusion that:

“an essential part of the ICC's role in global governance is the enforcement of an anti-
impunity norm different from what domestic criminal institutions provide and a different
framework from what past international tribunals have provided. The anti-impunity norm

establishing the ICC is the claiming of equality it offers to all individuals. Art. 21(3) of the

Rome Statute ¢ nction by being

consistent with i ] humé ‘ 2 zed feature of ICL

is the equality
The respondent furthe

“the ICC adop 2d mechanisms of

impunity existi rivileges may be

ty .

accorded to hig
From the study, it eme e ICC being a punitive
institution in a world d by the political actors
that formed it, by mak ) - aiEoU sort” where states have
the primary responsih ‘ 2012; Mendes, 2019).
Nevertheless, the ut that

category of perspns to @lctment when |nd|ctmen'g__pr

N
indictment processes should take g&maﬁﬂ%%temaﬂonal |n|t|at|ve than other past

tribunals.

iding ‘who’, the

should begln and how
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These above findings corroborates with Schabas (2014), as it is observed that the unique
characteristics of the court in providing accountability for International grave crimes, at its core,
revises pre-existing international practices that states hold very dear. Through Article 27 of the
ICC statute, the Court challenges a key principle in international law under the UN charter 2 (1)
where sovereignty is well entrenched. The institutional configuration of the ICC, therefore,
serves as a significant counter-development by offering a strong form of a sharp shift from
sovereign state equality and accountability to individual criminal accountability in an unusual

jurisdictional limitation.

5.2.1 COMPLEMENTARITY IN INTERNATIONAL CRIMINAL PROSECUTION

The study discovered Criminal Prosecutions

between States and th in Art. 17 of the Rome
Statute (Imoedembhe, expounded out in the
Rome Statute, as it ap‘ stating that: “the Court
shall be complementa plicated in all articles
of the statute (ICC, 19¢ the treaty of Versailles
where the Allied powe selves at the expense of

international prosecut

A Staff of the Africar] C J) had this to say about the

| @!

e
“the conce“[;t-(')f complélm nI;Eﬁ!HJ Iﬂﬂmw%ﬁﬁes the balance between

domestic jurisdictions (state sovereig-nty) and the Court's jurisdiction in the indictment of

principle of comp

grave crimes. Complementarity under the Rome Statute is triggered when states are
“unwilling or unable genuinely to carry out the investigation or prosecution” (ICC, 1998).

The principle prioritizes and gives precedence to national jurisdictions to exercise individual
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criminal accountability because, despite the development of ICL, the state’s sovereignty is still

recognized. Nevertheless, when national jurisdictions fail or allow political circumstances to

impede their fundamental role of seeking justice the ICC steps in to correct the deficiency .
From these discussions, it can be deduced that the ICC was established to simultaneously
complement and be mutually inclusive with other existing prosecutorial protocols which in the
long run closes the jurisdictional gaps of eliminating impunity. These findings again corroborates
with Schabas (2014) and also Bosco (2016) discussions on the core position of the ICC in global

governance.

Nevertheless, the mutually inclusive nature of the ICC-Domestic Jurisdiction relationship was

debunked by a group of responden

“that the relatit ‘ E e i i ' ion’ to the other.
For instance; : | al jurisdictions'
authority in deti projects the court
as a great force juarded. The idea
is that the ICC

inception as oh

2arly stages of its
s. What in reality
existed was ne ampo had asked

certain Africa f-re el 5 1 nd not genuinely

\
petween the Court

&gtates take

ecutes perpetrators

2 -

charge of thelr o{'l orial duties and effectively investigate

of egregious crimes, tH!e'H)\EEﬁH‘ tEﬂ.ﬂEMUE

In summary, the respondents have argued that the ICC embodies and necessitates the stronger

version of an anti-impunity norm by pointing out impunity everywhere it exists. On a practical
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level, the Court plays a critical role in developing and establishing international criminal law as
a field of law, and on a structural level, the Court fills the gap between state and individual
accountability by holding perpetrators irrespective of office and function responsible to their
crimes. In this context, it deters the perpetuation of violence as a state policy, and on the other
hand, leads to a culture of ending impunity by triggering and catalyzing states to hold
perpetrators of heinous crimes accountable in domestic jurisdictions without malicious
prosecutions.

5.3 UNPACKING TENSIONS IN THE ICC-AU INTERFACE: A REACTIVE PATH-

DEPENDENT SEQUENCE.

This section answers e over the years. Here

particular attention is he antecedent events,

the critical juncture i role of asymmetrical

power relations betwe

Even if one looks supe on at the ICC, from

the ‘Uganda situation have been without

controversies (ICC, 20 al processes on the

African continent, ind interface was at the

Assemblies 13" Ordi ember state shall

cooperate with the ICC purst ant (AU, 2009). Against

|
nd dated back

}

into history by examini WTM@H@@EM ) to-tnderstand how

this backdrop, the

unfolding processes triggered and increased the chagrin of the AU.
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5.3.1 EARLY FALSE START- APPLICATION OF ARTICLE 16

With the ICC coming into force on 1 July 2002, Art. 16 is observed to have been controversially
triggered in Resolution 1422" on 12 July 2002 and later 1487, a time when the ICC had not in
reality begun operations (Akande et. al, 2011). At the core of this resolution: non-ICC states
contributing to peacekeeping missions in Bosnia and Herzegovina were to be excluded from
investigating or prosecution unless the UNSC determines otherwise (UN, 2002). Murphy (2002)
notes that this resolution was adopted after the USA had threatened to veto the UN mission in
Bosnia and Herzegovina; and probably veto other peacekeeping missions (UN, 2003). This
resolution is found to have triggered the political nature of Art.16; as the supposed intent of the

instrument was to d

international peace.

However, at the behes
injustice by giving blanke ] )_unknown future events.
Unfortunately, it highl U o ational’c edings could be deep-
seated in injustice as ~

behest.

5.3.2 THE POLITICS
The next time Art. 16 w
ICC, where the U@A = r a civil wa 7
security (Ciampah,“ﬂQOOZ).ﬁm@ﬁﬁggﬁﬁiﬁm_ 1422,-D-‘I$esolution 1593
determined that the UNSC recalls art.16, in that, current ahd.ex-officials of contributing states
to UN missions in Darfur, who are also not state parties to the ICC shall be excluded from the

Court's jurisdiction unless otherwise stated by the contributing state (UN, 2005). History again
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depicts that this was adopted to mollify the concerns of the USA by protecting its officials
(UNDL, 2005). What is common from Resolution 1422 and 1487, and 1593 is that the
institutional configuration of Article 16 had led to an unintended consequence of entrenching
unequal International Criminal accountability where blanket immunities were given to some
states on account of not being ICC state party, at the expense of others. That said, the OTP after
launching its investigation requested an arrest warrant from the PTC against the Sudanese
President, Omar Al-Bashir a core culprit in the situation (Geneuss, 2009; ICC, 2021; Visser,

2019).

As a reaction to these processes, the AU's PSC asked the UNSC to defer the situation so that

peace procedures can b he CPA and DPA. As

a result, Libya also pra tion in order to defer
the prosecution and gi ettlement. (UN, 2008;
UNSC, 2008; UNSCR backed the deferral
proceedings, they did asized how the timing

of prosecutions could gside the OIC, LAS,
and NAM were all conc indictment processes

against the sitting Pres

international com

art.16. On the other-hand,

d forthe frst fime

the ICC principies, by arguing that a -deferral'ﬁ]réughi the UNAMID wili only lead to

entrenchment of impunity (UN, 2008). With a 14 affirmative vote and a USA abstention, a

compromise was reached in Resolution 1828, in operative paragraph 9 suggesting political
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settlement was indispensable since no military intervention could secure peace. However,
emphasized the need for the government of Sudan to cooperate with the ICC to ensure justice
prevails (UN, 2008). Yet, there was no formal discussion or decision on the AU plea as soon as

possible thereafter.

5.3.3 THE TURNING POINT PROCESSES IN THE ICC-AU

Following Sewell (2012) criteria in identifying an unanticipated breakpoint in history, the
study identified the unexpected shock of the PTC issuing an “arrest warrant against Omar Al-
Bashir” in March 2009 as the contingent event that set into motion patterns of controversies

in the ICC-AU interface as much as the referral

was made using the U the ICC granted an

arrest warrant against a nsented to a treaty-
based court. The seque se the AU's request
for deferral is also ide estraints in the pre-

existing cordial relatio

To this effect, the P ation triggered the

thirteenth AU Assemb a non-cooperation
policy inter-alia article ified as the critical

>C-AU narrative from

o

turning point in the Court
a continent with u

|
adamantly against it. In ac

significance in haiting indictment proceedings, but as a bolifical decision, it ignited and paved

the way for International Criminal processes to be in a state of turbulence in Africa until now.
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Evidentially, the AU’s decision complicated the African State Party's obligation to the Rome

Statute who were also member states of the AU.

5.3.4 THE CALL FOR AMENDMENT AND MANIFESTATION OF SIRTE DECISION
The apparent dissatisfactions and disappointments of African governments at the AU's thirteenth
session are observed to have fueled processes and driven efforts to modify the Rome Statute.
(Oyugi, 2015). The AU, led by South Africa proposed a modification to Art. 16 in the ASP
eighth meeting (Akande, et. al, 2011). Indeed, the urgency for such an amendment ultimately
resonates with the scope and earlier false application of the deferral processes, and how Africa

has been in a disadva ion. This amendment,

therefore, demanded to ng that:

“according to t over a situation

may first reque ilure of UNSC to
ch authority and

in Clarke, 2019:

decide on the i

decide on the n

238).
With the UNGA const . ates, : ciple of a single vote
and a two-thirds major ‘ € 3 A ‘ econfigure the skewed

nature of power distri
differently, if the role of

security in the con@e interes

an opportunity to “s_iy no oﬂyﬁ deferral processes was.th ay to go. Nevertheless, this
NTEGR| p EDAMU
Ao

institutional amendment did not gain-the ne tention at the elghth ASP which is later

explained in the dynamics of politics session (Akande, et. al, 2011).
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The failure to reconfigure the deferral processes coupled with another arrest warrant of the
genocidal act, on July 12, 2010, resulted in the actual manifestations of Sirte's decisions. Several
African states that were also state parties to the ICC and obligated by Art. 86 complied with the
AU’s non-compliance policy, prompting legal and political wrangling in international politics.
At its core, the manifestation of the Sirte decision of non-compliance triggered important
questions on how a treaty-based court could revoke the immunity status of a third state and on
the other hand how states that had relations with Sudan could revoke the immunity of a head of
state. Omar Al Bashir, between the Sirte decision of non-cooperation and 2013 had visited
twenty African states, including Chad, Kenya, and Malawi, where all refused to surrender the

sitting President (cited

In Malawi’s observanJ s almost analogous to

Chad, stated that

““a) the then-S Rome Statute and
at it had taken its

e Statute ” (ICC,

as such Malawi

decision based

2011).

In response, the ICC nc e Statute in December

2002, is obligated and omes first before any
other international objec g r f r fulfillment of an arrest
of Omar Al-Bashi |
with the ICC institutional hat shaped the ICC-AU
interface was the skewed application of the Art. 16 of.theiRéme Statute, the AU’s peace over

justice concerns, and the indictment of a sitting head of state of a third state which it considered

was inconsistent with CIL
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5.3.,5. THE POLITICS OF THE LIBYA REFERRAL

With the AU's anti-ICC and UNSC sentiments still in force, Resolution 1970 (2011) and a
subsequent Resolution, (1973) are observed to have been another main causally connected event
in Africa’s relationship with the ICC (Fernandez et al., 2014). Resolution 1970 was passed
unanimously granting the ICC jurisdiction over Libya, resulting in an arrest warrant for
Muammar Gaddafi, the then-President of Libya. Also, similar to antecedent Joint applications
of Art.16 and 13 (b) the configuration of the Libya resolution questioned the legitimacy of the
ICC-UNSC relationship as it again excluded contributing non-ICC parties from prosecution and
investigation; and restricted the temporal jurisdiction of the Court (July 1, 2002) to 05 February

2011 in Libya (Hoile, 2

Whilst the resolution 1¢ Justice, its militaristic

connotations also que cesses. “Even as the

prosecutor leveled legal charg had the dictator’s armed forces

in their sights” (Bosca lead, the indictment

process had been mar it equaled a “regime
change”. The AU, con est warrant “seriously
complicates the efforts 0 the crisis in Libya,

which will also address ating to impunity and

reconciliation”, as@‘all for defe ke"Sudan the |

such concerns, them AU thﬁd its. member states not to J:ommm th_e arrest warrant.
~——1 INTEGR AMUS e

i P 95;"' EDA 3
However, the demise of Muammar Al GhadE:lﬁ in. October 2011, silenced tensions between the

didn’t recognize
|

two institutions until the critical agency role played by Kenya in the ICC-AU interface to keep

the path-dependent processes going.
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5.3.6 CRITICAL AGENCY ROLE OF KENYA

The ICC indictment processes against the President and Vice President of Kenya are also
observed to have increased the chagrin of the AU in a more deterministic way. Consequent to
the institutional design of the ICC to encourage national jurisdictions to first prosecute
instigators of International Crimes, Kenya’s National Assembly was accorded such opportunity
to prosecute the instigators of the 2007-2008 election violence. However, upon the parliament’s
unwillingness, the OTP requested summons of Uhuru Kenyatta and William Ruto, and other

four high-level individuals to the ICC in December 2010 (ICC, 2011; Okuta, 2016).

Subsequently riding o to the Court and the

fame of the indictmen relationship with the

ICC took a new turn a arly, Uhuru Kenyatta
and William Ruto's asc y qualified them as a
serving AU HoS and insthe 1CC-AU relations

(Ssenyonjo, 2018).

The government of Ke Jctober 2013 the AU

declared another polic

“That to safeg ember States, no

- .;_I__ =
Clearly, the agendé"ofﬂsta ; sdﬂ@ﬁﬁﬂ'ppnwm

sitting President and its vice faced indictment proceedlngs together in an International Court.

n
efirst time in history a

Whilst this is to serve the interest of Kenyatta and Vice President Ruto, it also went a long way
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to entrench the earlier Sirte decision by giving room for Omar Al-Bashir to make travels within

the continent despite being an international fugitive (AU, 2013).

As a reaction to the indictment processes, Kenyan representatives and the AU contacts group
petitioned the UNSC to defer the situation but this was denied as seven voted in favor ( P5
support- Russia and China) of the draft resolution to defer the situation and eight on abstentions
(P5 abstentions- the USA, UK, and France) (UNSC, 2013). Arguments for the outcome are
based on the fact that Kenya’s situation did not merit the threshold of Art.16, whereas those in
favor argued the trial would endanger peace and security in Kenya and Africa at large due to

the rampant attacks of terrorists. The Rwandan delegate stated that “the disappointing vote

undermines the princi n the Charter of the

United Nations, and ¢ anisms are subject to
political manipulation s of some countries”
(UNSC, 2013). On the: ya situation makes a
better argument. How ect the leaders from

prosecution.

Consequent to this outg Iments, wherein such

meetings Kenya reques nder-Galaand, 2018).

Unlike Sudan and Libya, sticating the statute had

automatically rev@‘relevan : Y. However, B@med interest of

avoiding individual crimir@untablm_y _@for__alpeuugn-o endments in Article 27 was
. TEGRI PROCEDAMU “

made by adding a 3" Paragraph where current Headsof States'shall be barred from prosecutions

until the end of the tenure of office. Not only that, but Kenya insisted and requested the

expansion of the ICC structure of complementarity to include regional institutions including
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ACJHR and EACJ. This implied the ICC could only intervene when national courts, economic
regional courts, and regional courts could not prosecute crimes before the ICC could intervene
(ASP, 2015; Visser, 2019). These requests were similarly refused because Art. 27 embodied

the whole idea of establishing the ICC.

The failure to have its interest met again led to the significant regional development of reshaping
of immunity through the adoption of amendments procedures into the ACJHR statute. Seen as
a move for regional accountability and strengthening of the African renaissance mechanism,
the AU in its 23" Ordinary session of heads of state and government meeting at Malabo

established the ACJHR Art. 46 A bis:

“The Court's aw. In particular,

no criminal pra te or Government

during his/ her

“No charges s

other senior s

nure of office”.

(Manishimwe,
Apparently, this pro e ICC through the
overlapping subject ) Heads of State
(Vourbaum et al., 20 rotection for heads

of state in the Malabo"

application of in@_&l rules, for heads i
jurisdictions but not in o%d@z eIaL,-ZQME-}—Iﬁ-o ‘ rSN ds, because there are
—— Ri PROCEDA

structural inequalities in the execution of-international” Crlmmal mechanisms, there is

inequalities in the

nothing wrong with Africa establishing its own judicial system while relying on existing

rules such as the immunity of Heads of State in CIL.
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However, the study identified that the ‘protest treaty’, Malabo protocol, has not garnered
much support among AU member states. Upon its adoption in 2014, and with the support of
African key actors Ghana, Kenya, and Uganda to adopt the treaty, only 15 states have
become signatories to the Malabo protocol with zero ramifications (Clarke, 2019). Indeed,
one reason for its failure to take root in African politics is that President Kenyatta's case was
dismissed from the court the same year the Malabo was adopted. After his case was
dismissed, there was no more momentum among African countries to push the carving out

of immunities for heads of state in Africa, as Kenya had pioneered and mobilized the idea.

5.3.7 CONTINUAL REPUDIATION OF ARREST WARRANT AND BACKLASH
DYNAMICS OF IC

Whilst Uhuru Kenya vidence, Sudanese

President Omar Al-B Ifillment of arrest

warrants by African st soccurred in 2015,

when South Africa, u A|-Bashir at an AU

conference. South Af ith a conundrum of
which institution to co at Omar Al-Bashir
was a sitting head of s cern of Malawi and
other countries that had ‘ a i ce ' peration decision. In

other words, surrendering the sittir tof regi -change. Having

found that South A ed Justice, the'country was ba ' nually and even

locally, especiallﬁh’é Nor h@&ﬁ%é@ﬁ@ﬁ‘m%

g (Weﬁé etal., 2014).

Following this event, in an AU Ministerial meeting in 2016, there was a call for a mass

withdrawal serving as a political protest to the institutional design of the ICC and foster
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processes to regionalize CIL of immunities concurrently within a stipulated time. This
decision was first invoked by Burundi, South Africa, and later Gambia to the UNSG
requesting a withdrawal. This decision has not been unanimous in Africa as Senegal, Ghana
and Nigeria have been great opponents of the call for withdrawal. However, such a decision
has been rescinded by South Africa after its High Court revoked the executive’s decision to
withdraw from the ICC. The Gambia during the reign of Yaya Jammeh continued processes
for withdrawal. However, after Adamma Barrow's ascendance into office in 2017, the
decision has been rescinded. Burundi is now the only African country to withdraw from the

Court (Kerr, 2020).

Within the same periof y as a Head of State

visited Jordan for the ? as an international

that were signatory to’

fugitive (Petit, 2019; from African states
unity of Omar Al

Bashir (ICC, 2018)

In a note verbale, the K ir enjoys sovereign

immunity as a sitting Bashir also enjoyed
Immunity under “1953 SC referral cannot

take away the immuni ponse, the PTC noted

that UNSC under@gn 1593’

which includes drtlcle 24‘!?3# ing.the_irrelevance-of-hea
PTC I, 2017). L TPE%GH‘ I"’FIE.'H.':EL'ZI'J"J“‘"'-II

“ﬁome Statute

§f ates |m|mun|ty (ICC-

Due to differences on the Head of State immunity, in September 2018, ICC judges invited

the AU and the Arab league together with other International law experts to express their
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views on the merit of Jordan’s reasons not to indict Omar Al-Bashir and the legitimacy of
Head of State which is a third state (Oyugi, 2015; Skander-Galaand, 2018; Weatherall,
2019). According to Maliti (2019), the meetings were sectioned into three groups and despite
their difference in opinions “All parties agreed during hearings that once an individual who
was head of state leaves office, that individual does not continue enjoying any of the
immunities they may have had while in office”. Maliti (2019) again notes that “all parties
agreed that Sudan had the greatest responsibility to arrest and surrender Omar Al Bashir to
the ICC”. This is as a result of the UNSC resolution clearly stating Sudan needs to cooperate

fully with the Court. However, the ICC chamber still declared that state parties to the ICC

have their greatest re to the UNSC and

ASP.

In April 2019, after udanese President,

Omar Al-Bashir has b Koper Prisons for
corruption and mone ous change in the
Sudan situation has ¢ ced the AU on the
Chief Prosecutors’ req sly, the AU has no
other tool to prevent t ' | ar cause the main tool
for non-cooperation ha Fthe T ar ‘ | l _ i

arrest. Currently,@m qIC lemorz ulrstanding has
been signed between the ”;secqtor; Karim Kha_n, _;ﬂj the/f Asitiona G:overnment of
Sudan, and all otﬁa;'parties‘yaIMaﬁaﬂaEE%%He%againsﬂ-D-V\./hich includes

Omar- Bashir (ICC, 2021). This decision stems from the fact that indictment proceedings
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cannot take place unless the state agrees to cooperate fully with the ICC, just as the UNSC

resolution 1593 demanded earlier in the sequence.

In summary, it wasn’t possible to envisage a situation whereby the UNSC determines a
situation as a threat to peace and security through Art. 13 (b) and again chooses to prevent
indictment proceedings. This would have been an act of interfering with the ICC operations.
Moreover, the AU also failed to provide credible and compelling evidence as to why the
search for justice would trigger aggression in Sudan and Libya. However, assessing the
merits of earlier Art. 16 applications in Resolution 1422 and 1428, and 1593 and1970, the

AU request does make a better case than these false applications of Art. 16. Unfortunately,

in this instance, there tion of the Art. 16

which favors the inter A. Nevertheless, it
is also of no doubt th elf-serving interest

to entrench impunity.

Indeed, the study by e ICC-AU narratives

took effect revealed t e IS a reaction to
antecedent events and e of events and its
causal processes were sistent repudiation

of the AU request for de ecision, the Ghaddafi

non-compliance Warrant, anc crole of the Aﬁ?@ﬁxtmordinaire

Session. These events OVWES indeed nggg_@d_the_we‘@rface from a cordial
. TEGRI PROCEDAMU |

relationship into a series of negative reactions-against the court. As identified with reactive
path dependence, earlier decisions are not necessarily locked in, but are causally related as

backlash dynamics have been identified in the AU-I1CC interface. The ICC-AU relationship
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has moved towards a particular trajectory of non-cooperation and now endogenous processes

are settling the differences between both institutions.

5.4 THE DYNAMICS OF POLITICS IN THE AU-ICC SEQUENTIAL
ANALYSIS

This part of the discussion places emphasis on some of the dynamics of politics from the

reactive sequential analysis through the lens of HI and the Path dependent model. Here,

assumptions of the theory that are in tandem with the political reality are used to explain the

outcome.

5.4.1 INTRA-INST

The study discovered t of Hl are in relation

to the purported A ecision to withhold

cooperation with the a-institutional power

inequalities in the A ad transpired in this

historical narrative, w e study identified that

politics is indeed stru d actions of political

actors are embedded | all, 2016). Again, in
\

HI principles, it was al s that lead the charge

movers of certain policies
HQ]

1 i 1tution (oe,
NIECe RS | —

5.4.1.1 THE EVENT OF T

From respondents, it emerged that the AU’s call for non-cooperation with the ICC in Sirte,
Libya, came as a complete surprise for International criminal experts and Political analysts that
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had examined the debate on AU’s stance towards the ICC. To them, the sequence of events
that had taken place prior to the AU summit meeting in Libya and after, proved contrary to

what occurred in Libya. They note that:

“the Ministerial meeting of African States Parties to the Rome Statute held in Addis Ababa
on 8-9 June 2009, presented recommendations that projected a clear support for the ICC”.
The AU-EU Ministerial Troika, in October 2009, following the Sirte decision, also underlined
unflinching support for fighting impunity through the ICC. This was to the extent that,
countries such as South Africa, and Kenya, all regional hegemons in their respective rights
were domesticating the Rome Statute into their National legislations. This indeed showed
discrepancies in the AU’s position towards the ICC and highlights one key question of the
study, how AU member states, who had previously expressed strong support for the ICC, could
suddenly acquiesce to the Sirte decision.”

In response, it emerge s in the AU through

the lens of HI mattere » study identified that

notwithstanding AU failure to defer the

situation, there was na of ACILA noted:

“the African-le e then-President
of Libya, as he ate to cede to the
Sirte Decision ¢ he African Union
on February 2 that” ‘silence is
approval”. This 1sus or two-thirds

majority permi his decisions as

supporters .

“A Nation L Nov against his
proposals” 1S di rally two-
thirds of the AU’s s.t0.openly oppose the chairman ride his mandate. When

the chairrﬁ'érT" of the AG%EEM&FW@FHW@E[ nd sireﬁ-c-es possible

detractors, the task becomes almost impossible”.”

72


http://news.bbc.co.uk/2/hi/africa/7864604.stm
http://news.bbc.co.uk/2/hi/africa/7864604.stm
http://news.bbc.co.uk/2/hi/africa/7864604.stm

University of Ghana http://ugspace.ug.edu.gh

The respondents, recalling history argue that the Libya-led AU response to the Darfur situation
can be analyzed in terms of internal histories and power dynamics in the AU which alludes to

agent structure processes in the HI perspective (Hall, 2016).

In an interview with an African Scholar at the University of Luxembourg, the respondent argues

that:

Libya, before the fall of Muammar Al-Gadhafi was a regional power that wielded a
combination of relative diplomatic, economic, and political influence on the continent. Per
this regional political advantage, it spearheaded the transformation of the OAU to the AU and
locked in its historical advantage by trying to institutionalize the AU around his
ideology.Libya, drawing its power from its ideological sway of being a staunch anti-Western

institution, historical itical agility; it could

play determina , and even to the

extent of being

These arguments are s e institutional design

of the AU to a strong | ountability and non-

transparent arrangemer erful nations such as

Libya can play silent her countries cannot

easily overturn them. ican regional politics

is seen to have reflect 2 |CC, where such a

decision was made by & advantage in the AU

institutional design. More"

o -y
member states. Thismakes th

2 the preferences of other

o

!powerful states

|
use their historical-advanta
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5.4.1.2 THE EVENT OF THE 2013 AU EXTRAORDINARE SESSION

From the study, it also emerged that, just as Sudan had Libya, a regional hegemon and
outspoken advocate of the AU to attain its self-serving interest, Uhuru Kenyatta and William
Ruto exploited Kenya’s regional power to influence the preferences of AU member states.
This is demonstrated by the fact that, prior to their election in 2013, Uhuru Kenyatta and
William Ruto received no political and legal backing from the AU to seek for a deferral of
the indictment proceedings. Nevertheless, upon winning the 2013 election which immediately
qualified Uhuru Kenyatta and William Ruto as Heads of State of the AU Assembly, the AU's

relations with the ICC had re-ignited into a different phase owing to the country’s dominant

role in African politics

In supporting this argu ta used his father's

(Jomo Kenyatta) colon her colonial attack

by a western institution

er's critical agency
role in the Pan African ) galvanize support
from AU member state s dominant role in
African politics and the ost political actors
served as a catalyst fc Again, like Libya,

Vanheukelom (2017) con  capable of effecting

such policies that @t_es will"ce - @1
From interactions with resEqW@ﬁﬁbalﬁ%Eﬁngunonsnapp'eared to have
shaped the AU's ties with the ICC, they all concur that it was Kenya’s hegemonic role in

Africa that actually institutionalized and propelled the ICC-African problem. This is

evidenced in the African support which Uhuru Kenyatta had to secure a unanimous decision
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to shield heads of state from facing criminal charges and extending such development into
the Malabo Protocol. A staff of ACICJ justified that:
“the call for an ‘African Criminal Court’ was always part of a progressive plan of the AU,

but the indictment of heads of state by the ICC fueled plans to turn such a great African great

initiative into a political tool to entrench impunity ”.

This argument is also supported with literature where Oyugi (2015) contends that for decades
now the AU has subscribed to modern practice in ICL (inapplicability of Immunity) which is
evidenced in EAC Art. 10. She further notes that even the earlier documents of Amendment
Protocol for the ACJHR made provision for the inapplicability of immunity in Art. 46 B,

adopted by Ministers equent support by

the AU in its Ninetee ugi, 2015). It was

only at the timing of K tocol 46 A Bis not
for only sitting presid the withdrawal of
the Uhuru Kenyatta an ins why the Malabo
protocol didn’t gain r gly tensions have

suddenly disappeared.

The respondents agali pable of inflaming

tensions between the IC Al-Bashir was his

close relations to Mu the concurrent indictment
processes of Ken?/a 1 L nd Vice President. To them, 1 \ -IE;‘veI Panel on
Darfur (AUPD) formed by tﬁﬂgéﬁﬂnﬁm?ﬂmuﬁe smmended the AU to
set up a Hybrid Court to hold accountable indi\;duals that may have spearheaded the

atrocities in Sudan (Cole, 2013). To the respondents, this reinforces the notion that the AU
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indeed was going to pursue individual criminal accountability through an "African Solution
to an African” mechanism, and not necessarily because they wanted the then-President to

avoid accountability.

Whilst the respondents identified Sudan as not capable of shaping ICC-AU tensions;
similarly, they identified Former President Gbagbo’s Cote d’Ivoire as not a regional hegemon
capable of using the collective space of the AU to further its interest. This is evidenced in the
lack of AU response in the Gbagbo situation at the exact period when the AU kept criticizing
the ICC for being a neocolonial court (Han & Rosenberg, 2020). This is supported by

literature where Bosco (2016) notes that the manner in which French forces and international

peacekeepers assisted . o‘ I Ghaghbc ‘powe ould have pushed
neocolonial rhetoric, his wasn Own  in comt e. From another
perspective, it can be a hat the r les a -‘ al agent when proceedings
are against those who ':. e 1N power 0 allies, but not When indictment proceedings are
against their opponents fts the attention of
the ICC fostering une sing the collective

space of the AU to pro

As observed, attentio ) identify how key

political actors, Muam

institutions and rel@yig gnamics W

collective space of

|
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5.5.2 EXAMINING THE UNSC INVOLVEMENT IN ICC PROCESSES THROUGH HI
PERSPECTIVE

The AU's proposal for an institutional modification to Article 16 at the ASP's eighth and ninth
sessions demonstrates a question about the legitimacy of a few countries, the UNSC dictating
and imposing their will on the rest of the world. On the one hand, the legitimacy problem
highlights the question of why a political body, the UNSC should be involved in the ICC's
operations; and on the other, while Art. 16 may serve as an instrument to maintain
international peace and security, its skewed nature puts into doubt the provision's legitimacy

and composition. Consequen itutionalism model of

path dependence, one rocesses, how their

relationship reflects a g amendment failed.

5.5.2.1 ANALYZING ERFACE

From the standpoint of n a meaningful sense

al configurations on

political outcomes (C ional design under

consideration, the Ro ive sequence of pre-

existing norms or even d that the UNSC-ICC

interface reflects historic N vernance. The UN

S!C, obligated to
n
al justice mechanisms

charter historically‘ iderable political'and legal po
! = JL___i__L_[_a-l-—“—"H
maintain International Peace Aﬁd EEGHWP‘HEI@EWl

in regions engulfed in heinous crimes.
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Accordingly, interactions with respondents revealed that the current role of the ICC in global
governance, with its referral and deferral processes through the UNSC (Article 13b and Article
16) serves as a reactive role of the UNSC's existing mechanisms in global politics. The UN
Charter VI clearly reflects this position but well summarizes its function in Art.39:

“The Security Council shall determine the existence of any threat to the peace, breach of the

peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken....... to maintain or restore international peace and security” (cited in De Galvan &
Lourdes, 2011).

Respondents note that, by this provision, which has been characterized as the most important

article of the UN Charter, the UNSC's dominance in deciding inrternational peace and security

matters is secured and be observed that the

institutional configura in the institutional

arrangement of the | essary to safeguard

international peace. Re the UN and the fact

that the UNSC did no ested within a broad

regime complex of detg ating heinous crime;
where the UNSC has al f International Peace
and Security over time that the most serious

crimes of concern to the >0 unpunished” shows

re n also establish
‘ |

S PROGEDAMS | —

“this establishes a form of hierarchical arrangement between the ICC and UNSC when it

comes to evaluating where and when situations impede international peace and security as
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entrenched in the UN charter 39. Consequently, this has granted the UNSC the authority and
Jurisdiction in the ICC institutional design by referring and deferring situation’s that impact

international peace and security, a reproduction of its power from its UN Charter .
These findings are supported with literature whereby Olasoso (2010) contends that indeed
during the deliberations of the Rome Statute, the ILC noted that the establishment of the Rome
Statute would directly fall within the jurisdiction of the UNSC. Unsurprisingly, the ILC draft
of the envisioned Court gave the UNSC a tripartite role: to refer situations, to decide if a
situation merits an act of aggression, and then to stop proceedings if a situation impedes

international peace (Bosco, 2016; Olasoso, 2010).

5.5.2.2 HOW THE UN
PATH-DEPENDEN

ASING RETURNS

The study identifies the lized and formalized

its great power domin Politics. “When the
council is united, its mi at'governments, and levy
sanctions all in the na Through the lens of
HI, the role of the UN process with positive

feedback dynamics tha locked-in nature.

From the theoretical pe an increasing returns

path-dependent dynamic / amics. Here the actors

embedded in the i@m‘and their-eat ga particular gi_r@“pake it difficult

to reverse precedigg stepm benefits-accrued.in-sueh rm(Piers_g_n, 2000). In the
—N INTEGR| PROCEDAMUS I —

context of the study, the UNSC's relation with-the 4CC-is also identified to reflect an increasing
return dynamic as the UNSC's tremendous political and legal power in International politics

continues to reflect positive feedback dynamics in the courts' processes.
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Upon interactions with respondents, they argued that the ICC’s referral mechanisms enshrined
in Art 13 (b) to refer situations to the ICC reflect the perspective of Path dependent in
institutional configuration. They contend that this provision extends the authority and
jurisdiction of the Treaty-based Court to countries that are not state parties to the Rome Statute.
This process allows the UNSC to refer heinous crime situations in third states to the Court when
national jurisdictions lack the competence to prosecute. This would not have happened if the
UNSC had not been incorporated in the ICC's structure, as treaties clearly are only binding
between signatory parties, and not on third-party governments. In this respect, notwithstanding

the idea that the Court is not officially founded as having Universal Jurisdiction, the Court can

be considered as havi ‘ aordinary powers of

referral.

By adopting this idea, generated increasing

returns dynamics, as: ° up at the expense of
others; the advantaged urther; the expansion
of the institution, in t and the process then
repeats itself”. Situati sequence, the study
identified that indeed t he legal and political

power of the UNSC in A dan and Libya”, which

3 Jcial tilfs,%rltries had failed
the complementarlty testo rlvely prosecutmg core culprlts : eir third state's status

was not an |mped|ment In turn %@&‘IS’BE%E%&% %—‘t e reach authority, and

legitimacy of the ICC by having a unique form of “Universal jurisdiction”; and in turn, this

were third states t
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relationship increases the power of the UNSC to defer situations that may come on the ICC’s

radar, but only when it impedes international peace in Art 16.

However, this provision may be subjected to self-serving interest as witnessed in Resolutions

1422, 1487, 1593, and 1970 by giving blanket immunity to some officials. This can also be

observed in the Syria situation, where China and Russia vetoed the proposed referral of the

situation to the Court in 2014 (Ainsley, 2015; Webb, 2014). In the words of the USA delegate
“Sadly, because of the decision of the Russian Federation to back the Syrian regime no matter what it
does, the Syrian people will not see justice today. They will see crime but not punishment”.

This statement reflects the dynamic nature of the UNSC, where if the UNSC P5 members are

not united with the sup tuation, there will be

no prosecution as thei ternational Criminal

Prosecutions through t ooks very unlikely a

referral and deferral mé

As observed, the drafte n’t conceive the idea

that a Permanent Inter 3| nature of UNSC to

manifest strongly in the uality. However, the
enduring nature of inst ics of the ICC-UNSC

interface making it diffic  indeed answered how

the ICC-UNSC in@e‘flects an inc amic and unfo _‘“ly does provide
a basis why some DAfricanWies belie_e the court is.being by grantmg few states
— OGEDAMU

such enormous powers. Nevertheless some A rlcan countriesTike South Africa, Kenya, and
Nigeria have all expressed interest in holding a permanent seat in the UNSC because of the

positive returns that come with it.
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5.5.2.3 WHY THE AU CALL FOR INSTITUTIONAL MODIFICATION FAILED TO
TAKE EFFECT

The preceding points have answered the legitimacy problem of the UNSC involvement in the
ICC process, and how their relationship reflects an increasing path-dependent dynamic. The tone
has therefore been set to explain why the AU could not modify the deferral mechanisms of the

Court through the lens of path dependence.

The study identified that, consequent to the failed deferral attempt in the Omar Al-Bashir
situation and the resulting decision of non-cooperation, the AU through South Africa

strategically demanded a power disparity problem.

Stating that, the exist e included in Court's

framework, in that:

“in any case s five permanent

members, fails to-act-as requi ecurity, the UNGA
shall consider t dations” (Cited in

Clarke, 2019).

To the AU the UNGA e politically expedient

and legitimate role of t al prosecution would

impede international pea deciding on this issue.

Considering this, @ﬂcallsnfor A

UNSC's role in irhlgrnatiom' -as a result of the UN

| | reform of the

/ and role depicting an
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Upon interactions with respondents, they agreed that, while the UNGA role in the ICC framework
may have been a politically expedient thing to do than have the interest of the UNSC always being
the gatekeepers of international peace and security, the locked-in nature of the UNSC role in global
governance, though suboptimal, is at a state of non-reversibility which is in line with HI
expectations (Pierson, 2000). Following HI principles, an expert in the United Nations had this to

say:

“proposition did not only affect the UN-ICC relation but also UNGA-UNSC relations which
indeed made it difficult to reverse earlier decisions. The UNGA does not have binding power
in the UN Charter and to alter and confer such an institutional power on the UNGA therefore
would require a change of UN charter which will allow the UNGA to have binding powers
that will in effe i r d S 1l While indeed the
UNGA may ha | ernations and secui isions in the UN
Charter Art.12

h has ‘primary
responsibility i rt. 16 would also

involve amend d not only make

recommendatio

That said, calling on mg as insufficient because

the cost of changing s le 121 (4) requires that
the seventh-eighth of A his would have required
114 ASP at that time t change would not take
place without some po terest in supporting the

proposition. Certainly, the o shrink its powers as it has

always reiterated t@@wers in the : __@!
| g T F
Finally, the ICC as an Institdﬂnﬁ&ﬁﬂ]w]ﬁﬂmﬁ@mmg&e e judicial function of the

Court, which is a core reason why the ICC was established.
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5.5.3 EXAMINING THE STATE OF IMMUNITY IN ICL THROUGH THE
LENS OF PATH-DEPENDENT

From the study, it emerged that immunity emanates from a well-defined and well-ordered concept
of sovereign equality of states. In International Law, it is codified in Art. 2(1) of the UN Charter
which denotes, states are juridical equals as such no country can interfere in the business
operations of the other (non-domestic intervention) (Rosenberg & Han, 2020; United Nations,
1945). As a result, the representatives of these states are also accorded such same respect and
dignity by not interfering in their duties. For instance, a representative of the state inherently enjoys

this principle because there is an identification between the office and the state as sovereigns in

international relations. sess the immunity, they

do not in essence parta Ives of the state possess

these forms of immuni government business of

another country. There fficials, heads of states,

foreign ministers and as an infringement or

violation of the juridice
The respondents howe

“the acts of go ‘garded as acts of
state. Instead, the ed by personal and
functional |mmun|ty official actggone in the
name of s such when in OFe ey are not indicted fol u!attributed
to the state. Conveflﬂsonal |mmun|ty pertains to both pnvﬂﬁznd off|0|al acts of a
state agent inviolal WTM ﬁfﬁﬂtgﬁﬂﬂﬂuﬁo e Nevé‘rtheless the
growth and direction of Individual criminal-responsibility and Human rights accountability
through HRL, ICL, and IHL have shrunk the authoritative nature of immunity of states
depicting a significant move from sovereign equality to principles of Individual criminal

accountability 7.
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They argue that while the immunity of the state may be one of the prerogative authorities and may
not necessarily bar individual criminal accountability, ICL regards crimes such as peremptory
norms as high-level crimes permitting no derogatory. Accordingly, the relevance of the official

capacity of a state agent is inapplicable before criminal proceedings.

While retracing the development of ICL over time, the study revealed that International Criminal
processes dating as far back as 1919, after World War 1 denied immunities for high-level
government officials. The Versailles Treaty, in Art 277, mandated “Germany to try Wilhelm II, the
former German emperor for initiating the war” (Bassiouni, 1999; Cakmak, 2017; Levie, 1979).

Even though Germany had opposed this development, it is regarded as the earliest step to curtail

and limit the immuniti ndon agreement and the

IMT charter establishec ar criminals (Nuremberg
Charter, 1945). Here, .8 institutionalized and

implemented individua

declaring the irrelevance

of superior’s orders a unal, 1945). This can be

evidenced in the indict sador Hiroshi Oshima in
IMT Tokyo referencec ed the inapplicability of

immunities (Clark, 200

These judgments from t y ILC and later UNGA in

Resolution 95 st@‘inappl A y*as a head f@]m government in

International Lawmagainstml responsibility (UN,.1950): e ositibns_nwere subsequently
=1 _WTEGR| PROCEDAMUS '—

adopted in the Eichmann case, Blaskic case, and-Arrest warrant case.

The study also identified that in the of Augusto Pinochet, his official capacity as a former head of

state was revoked by the House of Lords in a six to one decision. The Chamber argued that his
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crimes as preemptory crimes prohibited the applicability of the immunity defense (UK Parliament,
1998). These antecedents or earlier decisions are again reaffirmed and entrenched in regional-based
Tribunals of ICTY and ICTR where in Art. 7(2) and Art.6 (2), the idea that immunities of official
capacity and act should not be applied to International Prosecutions, thus such immunities are
irrelevant to international crimes (ICTY, 2000). This is also be evidenced in the lack of protest on

indictment proceedings against Slobodan Milosevic of Serbia (Needham, 2011).

In the trenches of Africa, the SCSL, applied Art 6 (2) which is analogous to the ICTY and ICTR,
as a result, reiterated the no consideration of defense of head of government or state immunity when
it comes to International Criminal Prosecutions (SCSL, 2004). This is evidenced in the denial of

Former President Cha at the SCSL (Nkansah,

2021). Likewise, the | dopts these pre-existing

norms in article 27 to enjoyed by state agents

in the discharge of the ve statutes established at

different moments and dictions, however, all at

their core, agree to end Or international crimes.

Given this historical d flects HI perspective of

institutional rules and ¢ eceding discussions that

the patterns of Interna articular trajectory where

immunity as a def@_echanis the irre[@ immunities before

a tribunal is still a high%stable_act path. dﬁpelcu;LeFrceH one understand that the
TEGR| PROGEDAMU |

importance given to peremptory norms-in1CL-for-decades now in tribunals constitutive statute, far

exceeds the weight placed on immunities. Nevertheless, immunity is not inapplicable before all
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courts but becomes inapplicable based on the constitutive statute of the Court and the manner in

which the Court was established.
5.5.4 EXAMINING ARTICLE 98(1) AND 27 (2) OF THE ROME STATUTE

Following the preceding discussions in the state of Immunity in ICL Article 27(2) of the Rome
Statute seeks to embody such mechanisms by renouncing the use of personal immunity and all
other forms of special procedures that heads of states, foreign ministers, and special state envoys
or missions may possess by virtue of their position or status. As observed from the examples, it
prohibits those who have the ultimate responsibilities in states' international relations activities

from using their official capac ity to constitute a jurisdictional bar. However, the ICC statute makes

an exception in Article may conflict with their

international obligatio

From the study, it emer supposed to do, leaving

less responsibility on e respondents, it sets a
blocking mechanism ta a form of surrender of
the suspect or judicial al obligations with the
third state. By doing so 0 a suspect from a third
state, while the state pa s “unless the Court can

obtain a waiver of immunit i CCF 5: Rome Statute, 1998).

=
nts alsp argued that . ’ il
INTEGR p 5§cemnﬂm g

“Art. 98 usage of the verb “May--instead.of the.verb, Shall’ imp?ie-é,-' there can be Judicial

discretional processes instead of mandatory judicial processes which is impervious to
discretion. This points to the very fact that the ICC holds the first say in such situations. That

is, it is the duty of the Court to determine at what point Judicial processes contradict
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international law and when it does not as stated in Article 119 of the Rome Statute (ICC,
1998). Moreover, the Rules of procedure in 195 (1), insist on state parties to inform the ICC
of challenges in the surrender or assistance in article 98 (1), rather than resorting to non-
compliance. Therefore, the court will first and always focus on the pillars of the Rome Statute
(Art. 27) by forgoing state privileges that continue to entrench impunity and employ principles

that promote equal individual criminal accountability ”.
However, all respondents disagree with the institutional configuration of the Court to decide when
a state party's cooperation for judicial assistance may or may not conflict with international

obligations. They note that:

“the Court in explaining and deciding on every other CIL agreement between states and non-
state parties will be subjected to too little knowledge and understanding of states' international
obligations. They all at| est to the hat the Court is a custodian of the Rome Statute as such

must interpret custodian of all

International d for before the

formation of the
In other words, the Co ret a state’s obligations

unless the domestic cot ‘ eeds to cooperate with

In this context, the resy s f ‘ state and for that matter

immunity is as import reason, the ICC cannot

force states to surrende munity from the third

5.5.4.1 ANALYZ
THE LENS OF H

.

INTEGRI PROCEDAMUS
Through the lens of Historical Institutionalism, scholars such as Hall & Lamont (2013), contend
that political actors are not just atomistic individuals who make decisions, but rather, they are

relational actors, whose actions and inactions are deeply rooted in organizational structures,
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common structures, and practices they find themselves. Accordingly, their preferences and
strategies are deeply embedded in Institutional practices, network relations, and shared cognitive

frameworks they find themselves in (Conrad et. al, 2016).

In this context, the study identified why the Hashemite Kingdom Jordan, as a signatory to the
Rome Statute decided to forgo the ICC directives and respect the personal immunities of Omar
Al-Bashir (Elagab, 2009; ICC, 2017). Similarly, this theoretical perspective also explains why
Malawi, whose situation was analogous to Chad and other African countries decided to cede to
the Sirte decision at the expense of the ICC directives. Whilst these may not be the only reasons

which influenced these countries' decisions, the study accepts that Historical institutionalism

solves only a part of th ing of temporal events

and the structure of ins

5.5.4.1.1 THE HASH

In Jordan’s decision no te, Jordan together with

the Arab league notifie y as a Head of State as
such arresting him wo al Law (Akande, 2019;
ICC, 2017). More spec yyed immunity from the
criminal jurisdiction of

Convention” (ICC, 2017).

Upon interactions w ts, the study identified that Jo ence for honoring the
| ]

immunity of heads of state oﬂ%&ﬁﬁ*lﬁﬂ@ﬁ&m% choice of state officials just
deciding to prevent Sudan’s President from prosecution. Rather, the long practices and respect for

Heads of states in the Arab world for many years before the advent of the ICC statute inherently
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constrained the preferences and strategies of Jordan state officials. Respondents buttress this

argument by citing Art. 14 of the Pact of Arab League:

“members of the Council of the League, the members of its Committees and such of its officials
as shall be designated in the internal organization, shall enjoy, in the exercise of their duties,
diplomatic privileges, and immunities (ICC, 2018; Ireland, 1945; Yale Law School, 2008).

Also, citing Art. 11 of the 1953 convention, persons representing member states of the Arab League
“while exercising their functions and during the journey to and from the place of meeting, enjoy
the following privileges and immunities: (a) Immunity from personal arrest or detention and seizure
of their personal effects”; not for the state representatives per se but because of the independence
of the function (ICC, 2018). Further in Art.14 of the 1953 convention Pact, member states may first

waive immunities of §

impede on international

justice, which has been n joined (ICC, 2018)

Recalling history, the pects and preserves the

sovereignty of its me erived from the natural
preference of ruling eli‘ owess. Accordingly, with
Jordan being a key leac d joining the Convention
of the Privileges and | ° natural that these norms
and institutions influe gh this angle of path-
dependent, it is identifi ates vis-a-vis other states

relations irrespective of indi s in the Arab world,

eturns or benefits all

1

the path and surrrender the

and obviously state

states accrue. It would hav tﬂﬂarc&ﬁgiaﬁﬂ@ﬁﬂm

then Sudanese President since these institutions created a “political and legal” binding obligation

on the hosting state, Jordan to respect the immunity of Omar Al-Bashir under the regional CIL.
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This creates less obligation on the part of the Jordan government to surrender Omar Al-Bashir

because the Sudanese government hasn’t waived his immunity status.
5.5.4.2 THE CASE OF MALAWI

In the case of Malawi, it emerged from the study that its preference for non-compliance is
summarized in two arguments. First, that Omar-Bashir is a sitting President, and per the
“Immunities and Privileges Act of Malawi” he was free from arrest and Prosecution within the
territory of Malawi (ICC, 2011). On the second reason of non-cooperation, the government of
Malawi argued that as a member state to the AU, it regarded the directives of the institution in

high esteem, therefore, iViala

In accordance with thj espondents argued that

indeed the constitutive state officials to comply

with the sovereign law: > cooperation given that

the executive (Ministr e sovereign laws of the

land if they are to cont ot domesticated the ICC
statute despite the fact note that the Immunity
and Privileges Act of constrain and influence

the preferences of the P

In the second reason of non-coof institutional design

of the AU contribute egies and preferences of the ! ernment. They noted
‘ e ————r—— 3

that Art. 23 (2) of TA:U Consf'iﬁtﬁ&ﬁﬂieﬂmmﬂe!%i-signatbries to the treaty “to

comply with the decisions and policies of the Union” where failure to do so is tantamount to

sanctions of non-cooperation and breaking of ties with other AU states (AU, 2002). The
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respondents argue that while the AU decisions are collectively addressed to all member states,
they are categorized into three main forms in the Rules of Procedure rule 33. First, regulations
demand member states to take necessary measures to implement decisions. Second, directives are
binding on all member states and power is giving to such states to choose the way they wish to
apply the binding decisions. Last, recommendations, declarations, and resolutions are not binding
but just to harmonize the opinion of the body (AU, 2002). By this note, they contend that the Sirte
decision was a directive binding on member states immediately the AU Chair, Muammar Al-
Ghaddafi, and chairperson of the commission authenticated the decision giving less room for

member states to forgo the AU decision.

Kayange (2014), con | perspective on how

institutional and cogn eaders find themselves
influence their prefere ion of non-compliance

is indicative of the Pa n President, Bingu wa

Mutharika was deepl e defined as fostering

solidarity and unity of & ng an arrest warrant for
Omar-Al Bashir was i nciples where Sudan is

seen as “one of our ow

Kayange (2014) again’ 1ciple, such mechanisms

promoted ideas of@dt‘ional SOVE n'state. In this ¢ |, the independence,

self-reliance, and self- detﬁmn of a_country_arunpgrta@ ther en_ﬁrenched nature of
=1 NTEGR| PROGEDAMU

sovereignty. Accordingly, the ICC by requestlng judicial assistance 10 impeach a sitting President
impedes the principles of traditional sovereignty reflective of the pan- African ideas. In other

words, the ICC is interfering too much in the affairs of another country especially when the
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institution is just a treaty-based institution that Sudan had not ceded authority to revoke its

international immunities and privileges.

From another angle, respondents also argued that A Pan-African leader mindful of historical
activities of colonization and apartheid may be mindful of his cognitive practices and normative
belief of assisting in the extradition of African sitting President to the ICC. They further note that
while indictment processes may not be wrong, resolution 1593 (2005) questions why the UNSC
of which three of the P5 are not state parties to the ICC statute would call for indictment processes

against another non-state party. In this context, indicting an African sitting President may be

indicative of a new form of colonialism to a Western institution whose powerful political coalition

and allies cannot be s country can be forced

to fulfill such a course tters, and often times it

matters even more tha

Whilst the institutional-desi an-African principles, HI

contends that institutio figurations. As such the
transformation of OA forms of Pan African
principles such as Afri s in turn influenced the
decision of the Malawi mpliance had just ended

his term as the AU chair. :

Accordingly, the @L‘ S S ed™to disregar '@hirectives, as the
u e L
President's institutional arm mrrmtgﬁ@fgﬁmg@ bedded in influenced his

decisions.
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From this analysis, the study identified the impact and interplay of long-standing institutional
practices, network relations, and cognitive practices between ICC-Jordan-Sudan Interface and
ICC-Malawi-Sudan Interface. Clearly, the institutional practice of member states to the Pact of the
Arab League and the 1953 convention influenced Jordan’s decision of non-compliance with the
ICC. Whilst at the same time, in the case of Malawi, the cognitive practice of the President as a
Pan Africanist, the dualist nature of Malawi’s constitution, the timing of the President as the
immediate former AU chair, after Succeeding Al-Bashir impacted his preferences which are all in

line with HI expectations.

5.5.5 CONCLUSION

This chapter has exa hich serves as an

international framewo e highest level by
revoking all forms of ns ineffective. The
ICC-AU interface has een examined th U ive path.dependence to explicate
the causal and trigge mportantly, in the
sequential analysis cer torical event which
has reflected the dyna H1 and increasing

path-dependent perspec

| L, o -
4 INTEGRI PROCEDAMUS |
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CHAPTER SIX

SUMMARY OF FINDINGS, CONCLUSION AND

RECOMMENDATIONS.

6.1 INTRODUCTION

The final chapter of the study involves a synopsis of the research findings, the conclusion
of the study and recommendations on the ICC’s indictment processes on the African

continent, and further recommendations on future research works.

6.2 SUMMARY OF

The main objective poral and political

chains of events in t endent institutional

concept. It sought to relations with the

AU and some key / a continent with

unflinching support een the Court and

Africa’s arch politic ase’ between both

institutions. This st design of the ICC

and its operations o e of discussion in

academia and within po al structure of the court

is not underrate

through the lens of path eﬁﬁtﬁg'ﬁ% .

of the central phenomenon, the study sought to answer the following questions:
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1. Through the lens of reactive path-dependent, why and how did the AU’s support
for the ICC shift?
)] What is the role of the ICC in global governance?
i) How legitimate is the ICC-UNSC interface and how does it reflect a path-
dependent dynamic?

iii) Is there a change in the state of Immunity in ICL?

On the role of the ICC in global governance, interactions with academicians in Politics and
International Criminal law revealed that the institutional design of the ICC provides a
unique structure and jurisdiction, which confronts pre-existing international institutions of

state sovereignty. T individual criminal

accountability where say in international

criminal processes. dictions in deciding
when criminal proceed uld ta e, how : uld-take place, and more

importantly, the kinc it estic courts.

Within this strand o tute entrenches the

highest form of anti-i fore the law where

all persons are acc inal prosecutions.

Accordingly, the Cou

enjoyed by sta@fais, whic

embedded nature of su@lutions_[m wme.ﬁom:t—s—r ) (Y ‘
<= INTEGRI PROCEOAMUS

try core International Crimes of “Genocide, Crimes against Humanity, War Crimes and

bal governance is to

Crime of Aggression” by according domestic courts the primary role in such prosecutions;
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but, steps in when national jurisdictions are unwilling or unable to apply the Rome statutes

standardized rules for international prosecutions.

The study while examining the AU-ICC historical narrative through a reactive path-
dependent sequence identified that the chains of events in this narrative are a reaction to
antecedent events and a cause to subsequent events. By examining document sources and
interactions with experts knowledgeable in the field, it emerged that causal processes in
this interface were sensitive to the specific event of a constant refusal of the UNSC to either
act negatively or positively to the AU request for deferral in the Omar Al Bashir indictment

processes. This series of UNSC non-compliance provided permissive conditions to change

the popular AU-ICC rt for the ICC to an

infamous relationshi oviding conditions
to change the histor 2009 served as the
historical contingent ey and provided a cific cture in the Assembly
Session in Sirte, for policy against the

ICC.

At the core of this n inequalities in the

institutional design @ minal prosecutions,

and more importantly se preferences have

undoubtedly sh AU relatio Brthe years. The _ﬂ"plentified that

the repudiation of the Uﬁfg ered_lhe AU Lraugh&utv@in a serjes of requests
éﬁ PROCEDAMU “

to amend the court's processes of deferr-lng situations. While calllng the UNSC role in the

deferral processes politically motivated, the AU through South Africa saw the UNGA role

to be more politically expedient. From the analysis, an increasing path-dependent was used
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to provide a vivid explanation as to why it failed to take place. Moreover, whereas the AU
criticized the ICC for being politically motivated, at the other end of the spectrum,
interactions with experts revealed that the perceived AU relations with the ICC are not an
AU or an African problem, but a few powerful nations using their locked-in historical
advantages and power asymmetries to drive the ICC-AU interface. While Sudan's situation
was driven by law and state sovereignty, the critical agency role of Libya under the
administration of Muammar Ghaddafi helped keep the path of non-cooperation. Also,
Kenya’s position as a regional hegemon helped Uhuru Kenyatta and William Ruto, to

galvanize African support to institutionalize immunities of Heads of States Immunity

which went a long f, the ICC-African

problem was more

Noticeably, the stud stitutions reflected

on the ICC-AU inte

situating these laws

core legal matter,
lain why the 1ICC
institutional design i officials. The study
traced the evolution revoking Heads of
state immunity from ‘cal institutionalism

and path dependency. 1 certain actors were

embedded, influ@flr ( nd oltheauthority
of the ICC or its reglonﬁutions in the case of Malawi_agﬂan. =
~—1 INTEGRI PROCEDAMUS '——

6.3 CONCLUSION

The study sought to examine the ICC’s relationship with the AU through the lens of the

Historical Institutionalism model of path dependence. Accordingly, it emerged that the
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nature of temporal events in this historical narrative reflects a reactive path-dependent
sequence where specific chains of events in the narrative are sensitive to antecedent events
and these earlier events set the path of the Court’s relations with Africa and further
influenced subsequent events and decisions in this trajectory. Through the lens of
increasing returns dynamics in institutions, it emerged that some key African countries
used their historical advantages, power inequalities, and interests to shape the foreign
policies of the AU towards the ICC which nullifies the conception that all African states

are against the ICC.

Moreover, through this same research tradition, the study explained the legitimacy of the

UNSC involvement f the former’s role

of global governanc ational peace and

security matters. Ac ionship reflects an

|

increasing path-depend onship will continue

to be in a locked-in s nd at the same time

draws power from fl

third states can be re

Jurisdiction” where
ternational crimes
are committed in the urt gives the UNSC

power to defer a situa

The study has @_ighlih % storical Instituti ism and path

dependence in“gz_(plainimd namics.of politics.in-int H
WIEGRI PROCEDAMUS

attention to the temporal processes in this-historical-narrative.
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6.4. RECOMMENDATIONS IN THE CONTEXT OF STUDY

e The ICC was established by political actors, adjudicates more political situations
than legal situations, and depends on state cooperation to work effectively.
Accordingly, the ICC must acknowledge the political side of its institutional design
and how it is enmeshed in politics despite being a fully-fledged court with legal
responsibilities. Acknowledging this will go in a long way to structure the court's
relations with state actors such as adopting better diplomatic processes in the
indictment of political actors or non-state actors.

e Whereas the ICC-AU seemingly tensions have | been _driven by the self-serving

interests of ple fact that arrest
warrants ha | : ' , and if an tinent were to face
the same sit kndicirdiR Y v ‘ about time the ICC
promotes eqt ‘ ating crimes in other

countries to g African leaders.

While this is e the long-standing
goal of the |

e Whilst the | lo a reproduction of
historical pow ‘ interests of UNSC

P5 need @ten‘ere W
6.5 RECOMME.NDA EQN?WE

EDAH*JE

e The ICC needs to adopt policies that will strengthen its relations with other regional
institutions such as the EU and AU. This policy is in view of the overarching authority that

these continental bodies have on their respective member states. Working hand in hand with
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such institutions during criminal proceedings like the AU will help prevent loopholes in
International Criminal proceedings where few powerful states bully their way out of
accountability. A Policy build on trust and transparency will go a long way to really project

law to power.

e There also needs to be a clear definition of the Immunities of Heads of States question.
Whereas Path dependency has helped explain the irrelevance of immunities in ICL,
mostly functional immunities before a tribunal for international crimes; there needs to
be a clear International Instrument or law in determining if hosting States can or

should revoke the immunity of a head of state or government.

6.6 RECOMMEN

e As a result he theory through

which the a d not to participate
in this research. , irs h works is to get
political acta dy to answer some
of the pertine | b 1 e AU- i aken seriously, this

future resear: ) ' v SU 0 one.

TEGRI PROCEDAMUS |
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APPENDIXES

Appendix One: (Interview Protocol)

The research questions are to only assist the researcher to make an objective political analysis
on the topic “The Politics of International Institutions: A Path Dependent Analysis of The
International Criminal Court-African Union Interface”. You are kindly required to provide
responses to these semi-structured, open-ended questionnaires. Any information that will be
provided will remain confidential and will be disclosed only with your permission. Your
participation in this study is voluntary and if you decide not to be a participant, you are free
to withdraw from this study at any point in time. kindly provide your signature in the space
below as a form of your consent to participate in this study.

Respondents Name

1.1s there a space fo DA ‘ g politics?
2.How is the ICC di
3.What kinds of inte
4.How will you dest
5.When was the firs
6.How will you desc

7.Does the ICC have a

9.Why did tensilons exi

ﬂen the ICC and AU and what ¢
10.What are the kinds o mﬁdpmisﬁ HM@ 1

to bar immunity of state?
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